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COURTS  OF  chancery; 


DUMNG  THE  TEAB  1851. 


LUDGATER   V.    ChaNNELL.^ 
Jannftry  10,  1851. 

Beceiver — Balance  due  from  —  Liability  of  Real  and  Personal 

Representatives. 

Where  in  the  lifetime  of  a  receirer  an  nnascenained  balance  was  found  by  the  master*! 
xepoit  to  be  dae  from  him,  and  he  died  without  payment  of  snch  balance,  the  Court 
oraered,  upon  petition,  that  his  recognisance  should  be  put  in  suit  against  his  real  and  per- 
sonal represcntatiyes  and  against  his  sureties. 

This  was  an  appeal  petition  of  some  of  the  parties  in  an  adminis- 
tration suit  from  the  decision  of  the  late  Vice-Chancellor  of  England, 
dismissing  their  petition  with  costs,  and  a  report  of  which  will  be 
found  in  the  15th  volume  of  Mr.  Simons's  Reports,  page  479. 

The  petition  alleged  that  the  receiver,  who  had  been  appointed  to 
collect  the  testator's  outstanding  estate,  had  died,  and  that,  at  his 
death,  a  balance  was  due  from  him  to  the  estate ;  and  it  prayed  that 
th6  recognizance  which  he  had  entered  into,  might  be  put  in  suit 
against  his  real  and  personal  representatives  and  his  sureties,  or  that 
his  personal  representative  might  forthwith  pass  the  accounts  of  his 
receipts  and  payments  in  respect  of  the  estate. 

The  petition  was  founded  on  a  report  as  to  the  receiver's  accounts 
by  the  master,  who,  among  other  things,  stated  that,  it  being  repre- 
sented to  him  that  other  sums  of  money  since  the  date  of  a  previous 
report  had  been  collect^  and  got  in  by  the  receiver  in  respect  of  the 
personal  estate,  and  that  a  balance  exceeding  6000/.  (but  not  stating 
the  precise  amount  of  such  balance)  then  remained  due  on  account 
thereof,  he  had  appointed  the  receiver  to  pay  the  sum  of  6000/.  into 
the  bank  within  seven  days  from  the  date  of  the  report.  It  appeared 
that  the  6000/.  had  been  duly  paid  in  within  the  specified  time. 

l3Mac&Gor.  175. 
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The  Vice- Chancellor,  on  the  10th  February,  1847,  dismissed  the 
petition  on  two  grounds ;  first,  that  a  court  of  equity  would  not  allow 
a  receiver's  recognizance  to-b?  P^it  in  suit  on  a  report  shewing  merely 
that  something  is  due  fi«Qm'\the  receiver,  and  that  the  precise  amount 
of  what  is  due  ngoi^t-i^^.^stated;^  and,  secondly,  that  the  court  had 
no  jurisdiction  to  order  the  personal  representative  of  a  receiver  to 
account  fot'the*xec6iver's  receipts  without  a  bill  being  filed. 


•  •' 


,  JBAi/Mahns  and  Mr.  Shebbeare^  in  support  of  the  appeal  petition. 
*1^^2^*TeceiveT  does  not  bring  in  his  accounts,  his  recognizance  becomes 
^  forTeited,  or  at  least  becomes  liable  to  be  put  in  suit.  It  is  quite  set- 
tled and  admitted  that,  in  the  case  of  an  absconding  receiver,  the 
recognizance  may  be  put  in  force  against  the  surety  though  the 
accounts  have  not  passed ;  and  there  can  be  no  difference  in  principle 
between  an  absconding  receiver  and  one  who  has  died.  As  a  general 
rule  the  surety  is  liable  for  every  thing  for  which  the  receiver  is  liable ; 
Dawson  v.  Maj/nesy  2  Russ.  466 ;  Greenside  v.  Benson^  3  Atk.  248 ; 
Oreighton  v.  Rankin^  7  CI.  &  Fin.  325 ;  and  on  this  ground  (the 
recognizance  being  identical)  the  surety  of  the  committee  of  a  lunatic 
has  been  held  liable,  not  only  for  the  balance  reported  due  from  the 
committee  on  his  accounts,  but  also  for  the  costs  of  proceedings  sub- 
sequently taken  against  the  committee  for  enforcing  payment  of  the 
balance,  though  the  surety  had  no  notice  of  the  default  of  the  com- 
mittee until  after  the  proceedings  had  been  taken,  In  re  Lockeyy  1  Phil. 
509.  The  case  of  LiUleboy  v.  ^pooner^  Seton  on  Decrees,  p.  331,  where 
the  order  for  passing  the  accounts  of  a  deceased  receiver  was  made  on 
his  administratrix,  is  an  express  authority  in  favor  of  the  petitioners. 
(They  referred  also  to  GnffiOi  v.  Griffith,  2  Ves.  400.) 

Mr,  C.  P.  Choper,  for  the  administratrix  of  the  receiver.  In  this 
case  the  proper  steps  to  bring  the  receiver  to  an  account  were  not 
taken  in  his  lifetime,  when  the  court,  if  applied  to,  would  have  granted 
an  order  of  course  against  him.  The  administratrix  is  no  part/ to 
this  suit,  and  the  order  therefore  which  the  petition  prays,  so  far  as 
regards  the  personal  representative  of  the  receiver,  cannot  be  made  to 
bind  her.  This  question  must  be  decided  acc&rding  to  the  practice, 
as  certified  by  the  registrar  to  the  Vice- Chancellor.  (He  referred  to 
Mead  v.  Lord  Orrery,  3  Atk.  235 ;  Jenkins  v.  Briani,  7  Sim.  171.) 

A  The  following  statement  was  sent  to  the  Yice-Chancellor  by  Mr.  Wood,  one  of  the 
registrars  of  the  court,  in  answer  to  an  inqtury  made  by  his  Honor  in  reference  to 
the  practice  of  the  court 

"  With  regard  to  the  question,  whether  it  has  been  the  practice  of  the  court  to  order 
a  receiver's  recc^izance  to  be  put  in  suit  where  it  does  not  appear  from  the  master's 
report  that  a  definite  sum  is  due,  the  registrars  know  of  no  case,  nor  can  they  find  one, 
in  which  the  rcco^izance  has  been  put  in  suit  against  the  sureties  in  defoult  of  the 
receiver  paying  what  may  be  due  from  him,  without  the  amount  being  first  ascertained, 
except  where  the  receiver  has  absconded ;  and  they  con(!eive  that  a  breach  of  the 
recognizance  by  non-payment  of  a  balance  reported  due  from  a  receiver  ought  to  be 
•hewn  as  a  ground  for  granting;  an  application  for  liberty  to  put  the  recognizance  in 
suit,  which  opinion  also  prevails  in  trie  petty-bag  office  where  these  proceedings  are 
instituted,  as  no  case  is  found  to  the  contrary,  and  such  is  also  the  practice  in  lunacy." 
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Mr.  Rolt  and  Mr.  Goodeve^  for  the  sureties.  It  is  settled  on  princi* 
pie  and  authority,  that  though  a  party  may  have  a  summary  mode  of 
proceeding  against  an  officer  of  the  court,  yet  that  he  cannot  exercise 
it  against  the  representative  of  that  officer ;  and  if  no  order  can  be 
made  against  the  personal  representative  of  the  receiver,  a  fortiori  no 
order  can  be  made  against  the  sureties.  There  is  no  power  in  this 
court  to  decide  such  a  question  upon  petition ;  for  proceedings  against 
a  personal  representative  must  originate  in  the  issuing  of  the  process 
of  subpoena.  It  is  clear  also  that  if  the  personal  representative  had 
any  evidence  to  adduce  for  the  purpose  of  rebutting  the  case  made 
by  the  petitioners,  it  would  not  be  competent  for  him  to  compel  the 
production  of  an  unwilling  witness.  In  cases  like  the  present,  where 
the  bond  is  given  to  the  court,  it  is  not  the  duty  of  the  surety  to  see 
that  the  receiver's  accounts  are  duly  passed ;  in  fact  he  is  not  even 
permitted  to  attend  before  the  master,  and  the  whole  duty  of  looking 
after  the  receiver  devolves  upon  the  plaintifT  in  the  suit,  Daniell's  Ch. 
Pr.  voL  iii.  p.  450;  and  until  the  receiver  has  been  put  into  con- 
tempt, there  can  be  no  process  against  the  surety.  There  is  nothing 
to  shew  but  that  in  the  present  instance  the  plaintiff  may  have  had 
dealings  with  the  receiver  which  would  have  released  the  surety. 

iThe  Lord  Chancellor.  Your  argument  is,  that  there  may  have  been 
usion  between  the  plaintiff  and  the  receiver,  but  that  is  the  very 
fraud  which  the  court  will  see  that  the  surety  is  made  responsible  for, 
and  it  is  always  within  the  discretion  of  the  court  whether  it  will 
allow  a  recognizance  to  be  put  in  force  or  not.] 

Mr.  Wxllcock^  for  the  surviving  tautee  and  executor  of  the  testator 
in  the  cause. 

Mr.  Matins^  in  reply.  It  is  not  disputed  by  the  representatives  of 
the  receiver  that  he  has  not  fully  accounted,  but  it  is  said  that  a  bill 
must  be  filed.  The  proper  forum,  however,  for  taking  the  account  is 
the  office  of  the  master,  before  whom  the  cause  is,  and  before  whom 
the  recognizance  was  taken. 

The  Lord  Chancellor.  It  is  of  the  utmost  importance  that  the 
functions  of  receivers  who  are  the  officers  of  this  court,  should  be 
duly  discharged.  The  respondents  in  the  present  case  are  the  sureties 
and  the  representatives  of  the  receiver ;  and  the  recognizance  in  ques« 
tion  was  entered  into  in  pursuance  of  a  general  order  of  the  court 

Now  the  obligation  of  a  receiver  is  to  account  once  a  year,  and  to 
pay  his  balances  into  court ;  but  here  this  duty  was  entirely  omitted, 
thus  involving  a  forfeiture  of  the  recognizance,  and  consequently  con- 
stituting a  debt  due  by  the  receiver.  Upon  the  death  of  the  receiver, 
the  parties  interested  in  the  fund  come  to  the  court  and  state  that 
redress  may  be  had  in  one  of  two  ways,  either  against  the  representa- 
tive of  the  receiver,  or  against  his  sureties :  they  present  their  claim  in 
a  double  aspect,  and  call  on  the  court  to  grant  them  relief  as  against 
one  or  other  of  the  respondents  to  the  petition ;  and  it  is  obvious  that 
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if  either  of  the  respondents  had  been  omitted,  the  other  would  have 
objected,  and  with  some  reason,  to  his  absence.  But  the  administra- 
trix says  she  is  not  accountable  in  this  form  of  proceeding ;  and  the 
sureties,  on  their  part,  allege  that  there  is  a  positive  rule  of  practice, 
that  the  surety  cannot  be  made  to  account  until  the  receiver  has  been 
called  upon,  and  further,  that  the  mode  of  proceeding  in  such  a  case 
is  by  bill  against  the  personal  representative.  I  can,  however,  find  no 
authority  for  the  rule  which  it  is  thus  sought  to  establish.  The  case 
o(  Jenkins  v.  Briant,  7  Sim.  171,  does  not  apply;  for  the  order  there 
prayed  was  very  different  from  that  sought  by  the  present  petition. 
Something  was  asked  which  could  not  be  granted,  namely,  that  an 
executor  should  account  under  circumstances  which  did  not  give  the 
court  jurisdiction  to  compel  him  to  do  so ;  and  although  something 
was  asked  at  the  same  time  which  might  have  been  granted,  yet  the 
application  failed  from  one  entire  order  being  prayed. 

Referring  then  to  the  cases  which  have  been  cited,  none  can  be 
found  inconsistent  with  the  prayer  of  the  present  petition.  I  have  not 
had  the  advantage  of  seeing  what  was  the  question  put  by  the  Vice- 
Chancellor  to  the  registrar ;  but  it  is  to  be  observed  that  the  certificate 
does  not  meet  the  case  of  where  the  receiver  is  dead,  but  only  where 
he  has  absconded.  Now,  when  a  receiver  absconds,  it  becomes 
impracticable,  or  at  least  very  difficult,  to  ascertain  what  is  due  from 
him,  and  the  certificate  gives  that  case  as  an  example  only,  and  there 
may  be  other  cases  which  fall  within  the  same  description;  but  it 
does  not  appear  to  me  that  the  registrar's  attention  was  called  to  all 
the  circumstances  of  the  case  now  before  me.  The  question  then  is, 
have  the  petitioners  the  means  of  ascertaining  or  enforcing  their  claim. 
The  books  of  practice  shew  that  where  there  are  not  the  means  of 

Eursuing  the  ordinary  course  against  the  receiver,  the  surety  may  be 
ad  recourse  to ;  and  the  first  part  of  the  prayer  of  the  petition  is  for 
leave  to  sue  the  sureties. 

Not  therefore  now  deciding  whether  the  surety  shall  pay,  or  whether 
the  administratrix  may  or  may  not  be  called  on  to  account  in  this  form 
of  proceeding,  I  think  that  the  first  part  of  the  prayer  of  th^  petition 
must  be  gmnted ;  and  it  is  unnecessary  for  me  to  advert  further  to 
the  alternative  reUef  sought 


In  the  Matter  of  Were,  an  alleged  Lunatic.^ 

January  24,  1851. 

Lunatic —  Transfer  of  Funds  in  his  name. 

The  Lord  Chancellor  declined  to  order  the  transfer  of  funds  standing  in  the  joint  names  of 
the  lunatic  and  another  to  the  party  claiming  such  transfer,  without  a  previous  reference 
to  the  master. 
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This  was  a  petition  under  the  5th  section  of  the  Trustee  Act, 
1850,  ri3  &  14  Vict  c.  60,)  praying  for  the  transfer  of  a  sum  of  4000t 
135.  4a.  reduced  annuities,  standing  in  the  names  of  John  Askew  and 
the  lunatic  as  trustees  of  a  settlement 

The  petitioner,  who  claimed  to  be  entitled  to  the  transfer  under  the 
settlement  and  a  subsequent  deed  of  appointment,  asked  that  the 
order  might  be  made  without  a  reference  to  the  master. 

Mr.  Sandys  appeared  in  9upport  of  the  petition,  and  referred  to  the 
40th  and  43rd  sections  of  the  act 

The  Lord  Chancellor,  however,  observed  that  it  had  been  found 
inconvenient  and  to  be  attended  with  dii&culty  for  the  court  itself  to 
investigate  matters  of  this  kind  with  the  requisite  care,  and  accord* 
ingly  directed  a  reference  to  the  master  to  inquire  whether  the  trustee 
was  of  unsound  mind  and  incompetent  to  the  management  of  his. 
affairs,  and  whether  he  was  possessed  of  the  trust  fund,  and  for  whom 
within  the  meaning  of  the  act 


In  the  Matter  of  Eliab,  a  Lunatic.^ 

Jannary  24, 1861. 

Limalid:^'  Resident  abroad'^^  Transfer  of  Funds. 

Older  made  on  the  appUcation  of  tlie  curator  of  a  lunatic  resident  in  Holland  for  the 
fer  to  him  of  tne  corpna  of  funds  in  England  to  wMch  the  lunatic  was  entitled. 

The  lunatic  in  this  case  was  resident  in  Holland,  and  was  possessed 
of  considerable  sums  of  bank  and  East  India  stock  in  this  country. 
The  curator,  appointed  according  to  the  law  of  Holland,  now  pre- 
sented a  petition  for  payment  out  to  him  of  the  corpus  of  these  sums 
under  the  following  circumstances. 

The  late  Lord  Chancellor  (Lord  Cottenham)  made  an  order  author- 
izing the  present  petitioner,  while  provisional  curator,  to  receive  the 
dividends  of  the  stocks,  and  referring  it  to  the  master  to  ascertain 
whether  the  petitioner  was,  according  to  the  law  of  the  kingdom  of 
the  Netherlands,  entitled  to  have  the  funds  transferred  to  him.  No 
inquiry  was  directed  as  to  whether  the  petitioner  had  given  any 
security,  and  it  did  not  appear  whether  the  lunatic  was  a  native  of 
Holland. 

The  master  made  a  report  finding  that  the  lunatic  had  been  duly 
declared  such  according  to  the  law  of  the  kingdom  of  the  Nether- 
lands, and  that  the  petitioner  was  according  to  such  law  duly  appoint* 
ed  curator  and  as  such  entitled  to  have  the  funds  transferred  to  him* 
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Mr.  CottoUy  in  support  of  the  petition,  submitted  that  the  present 
case  was  distinguishable  from  that  of  L%  re  Starkj  2  Mac.  &  Gor.  174. 

The  Lord  Chancellor,  after  some  hesitation,  made  the  order  in 
the  terms  of  the  prayer  of  the  petition,  observing  that  he  assumed 
that  no  security  had  been  given  by  the  curator,  and  that  none  was 
required  by  the  laws  of  Holland.  His  Lordship  intimated  that  he 
should  have  had  no  difficulty  in  making  the  order,  if  it  had  been 
shewn  that  the  lunatic  was  a  Dutch  subject 


Vincent  v.  Watts.* 

March  26,  1851. 

Service  —  Amended  BilL 

A  defendant  serred  with  a  copy  of  a  bill  under  the  23d  order  of  the  26th  August,  1841,  miuft 

be  reserved  if  the  bill  is  amended, 

This  was  an  ex  parte  application  on  behalf  of  the  plaintiff,  for  an 
order  that  the  clerk  of  records  and  writs  might  be  directed  to  give 
his  certificate  that  the  cause  was  ready  for  hearing.  The  certificate 
had  been  refused  under  the  following  circumstances. 

The  bill  was  filed  against  several  defendants,  and  against  four  of 
these  no  direct  relief  was  prayed.  The  plaintiff  had  served  three  of 
these  four  with  a  copy  of  the  bill  under  the  23d  order  of  the  26th 
August,  1841,  but  having  failed  to  discover  the  fourth  so  as  to  serve 
him,  the  bill  had  been  amended  by  striking  him  out  as  a  formal  party 
and  making  him  a  substantive  party  to  the  record :  no  other  amend- 
ment was  made.  The  cause  then  proceeded  regularly ;  but  a  copy  of 
the  amended  bill  was  not  served  upon  the  three  defendants  who  had 
been  served  with  a  copy  of  the  original  bill.  The  plaintiff  considering 
that  the  cause  was  ready  to  be  set  down,  applied  for  the  usual  certifi- 
cate to  enable  him  to  set  it  down,  but  the  clerk  of  records  and 
writs  refused  to  give  that  certificate  until  a  copy  of  the  amended 
bill  had  been  served  upon  the  three  defendants. 

Mr.  O.  L.  Russell^  for  the  plaintiff,  referred  to  Powell  v.  Cockerel^ 
4  Hare,  665 ;  s.  c.  10  Jur.  243 ;  and  stated  that  the  present  applica- 
tion had  been  originally  made  to  the  Vice- Chancellor,  Lord  Cran- 
worth,  but  that  his  Lordship  declined  to  make  any  order,  desiring 
that  the  case  might  be  mentioned  to  the  Lord  Chancellor. 

The  Lord  Chancellor.  There  is  no  real  difficulty  in  the  present- 
case.     By  the  23d  order,  which  is  the  basis  of  the  two  following 
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orders,  a  plaintiff  is  empowered  to  serve  a  party  under  certain  cir* 
cumstances,  <'  with  a  copy  of  the  bill,  whether  the  same  be  an  original 
or  amended  or  supplemental  bill."  It  therefore  must  be  assumed,  that 
the  object  of  the  order  was,  that  the  party  on  whom  it  was  intended 
to  serve  a  copy  of  the  bill  was  to  be  served  with  the  copy,  whether  it 
was  the  original  amended  or  supplemental  bill,  in  order  that  he  might 
exercise  his  discretion  as  to  appearance,  after  having  been  so  served  ; 
and  the  order  supposes  that  the  copy  served  has  provided  the  defend- 
ant with  the  whole  of  the  case  made  by  the  plaintif£  The  decision 
in  Powell  v.  Cockerel^  4  Hare,  565 ;  s.  c.  10  Jur.  243 ;  which  has  been 
referred  to,  would  only  be  applicable  in  the  present  instance  to  the 
case  of  the  fourth  aefendant  who  has  been  made  a  substantive 
defendant  by  amendment,  and  not  to  that  of  the  three  other  defend- 
ants who  have  been  served  with  a  copy  of  the  bilL  I  shpuld  not  be 
warranted  in  assuming  that  the  amendment  made  could  not  in  any 
manner  affect  these  three  defendants,  and  unless  I  did  so  it  would 
become  necessary,  in  this  and  every  similar  case,  to  consider  how 
far  a  defendant  not  served  might  be  affected. 

It  seems  to  me  that  the  23d  order  was  made  to  provide  for  the  case 
of  a  defendant  who  had  full  notice  of  all  the  proceedings  in  the  cause, 
and  that  a  correct  view  has  been  taken  of  the  orders  in  requiring  the 
three  defendants  to  be  re-served. 


In  the  Matter  of  Pioott,  a  Lunatic.^ 

April  16,  1651. 

Lunatic — Neoct  of  Exn  —  Stojhorder. 

Older  in  the  natnro  of  a  stop-order  granted  on  the  application  of  the  assignees  of  the  interest 
^  the  sole  next  of  kin  of  a  lunatic,  but  disjMsnsing  with  notice  to  the  assignees  of  any 
applications  in  the  matter  except  those  respecting  payments  to  the  next  of  km. 

In  this  case  Anne  De  BoUeville,  the  sole  next  of  kin  of  the  lunatic, 
had,  by  deed,  assigned  her  expectant  interest  in  funds  in  a  cause  to 
which  the  lunatic  was  absolutely  entitled,  and  also  in  funds  standing 
in  the  name  of  the  accountant-general  in  the  lunacy,  and  all  other 
the  personal  estate  of  the  lunatic  to  which  she  might  become  entitled, 
to  her  sons ;  and  she  now  joined  them  in  petitioning  that  no  part  of 
such  funds  or  the  accumulations  or  any  part  of  the  personal  estate  of 
the  lunatic  might  be  disposed  of  without  notice  to  the  sons  as  assignees 
or  the  survivor  of  them  or  the  representatives  of  such  survivor,  unless 
upon  the  application  of  the  committee  for  the  time  being  of  the  luna- 
tic's estate. 
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Mr.  GrovCj  iii  support  of  the  petition,  cited  In  re  Moore^  1  Mac  & 
Gor.  103 ;  and  Li  re  Alchin^  1  Mac.  &  Gor.  103,  note  (a). 

The  Lord  Chancellor.  I  should  have  doubted  the  propriety  of 
making  any  such  order  as  prayed,  had  not  similar  orders  been  made 
on  several  occasions.  It  appears  to  me  that  it  will  be  quite  sufficient 
for  the  security  of  the  assignees,  that  no  order  should  be  made  for  the 
benefit  of  the  next  of  kin  without  notice  to  them.  I  cannot  allow  the 
rights  of  creditors  to  be  interfered  with,  or  the  general  administration 
of  the  lunatic's  estate  to  be  restrained  in  the  manner  proposed ;  and 
the  order,  therefore,  must  be  confined  to  the  funds  in  the  lunacy,  and 
no  notice  should  be  required  to  be  given  to  the  assignees  of  any  ap- 
plications except  those  relating  to  payments  to  Anne  De  Belleville. 

The  form  of  the  order,  as  drawn  up,  was,  that  the  accountant- 
general  should  not  transfer,  sell  out,  or  otherwise  dispose  of  any  part 
of  the  funds  in  the  lunacy  or  of  the  accumulations  to  any  person  or 
persons  claiming  in  right  of  or  under  the  petitioner  Anne  De  BoUe* 
ville,  without  notice  to  the  petitioners,  the  assignees  of  her  interesti 
or  the  survivor  of  them. 


In  the  Matter  of  Da  vies,  an  alleged  Lunatic,  and  in  the  Matter 

of  the  Trustee  Act,  1850.1 

May  10,  1851. 

Lunatic  IVustee — New  Appointment — Jurisdiction  of  Lord 

Chancellor. 

Order  made  under  the  Trostee  Act,  1850,  appointing  a  new  trustee  and  vesting  the  tnut 
premises  in  him  jointly  with  the  continuing  trustees,  in  a  case  where  one  of  th^e  tmsteet 
was  lunatic  and  though  the  will  contained  a  power  to  appoint  new  trustees 

The  Trustee  Act,  1850,  does  not  give  to  the  Lord  Chancellor  of  Great  Britain  sitting  in 
lunacy  jurisdiction  over  lands  in  Ireland. 

This  was  the  petition  of  the  cestui  que  trusty  and  of  John  Gore  and 
Henry  John  Butt,  two  of  the  three  trustees  appointed  under  the  will 
of  the  late  Sir  G.  Parker ;  and  it  prayed  the  appointment  of  a  new 
trustee,  and  that  the  trust  premises  might  be  vested  in  such  new 
trustee  under  the  following  circumstances. 

The  petition  set  out  the  32d,  33d,  and  34th  sections  of  the  Trustee 
Act,  1850,  (13  &  14  Vict  c.  60) :  it  stated  that  the  master  had  found,— 
that  Sir  G.  Parker  devised  and  bequeathed  all  his  real  estate  and  lease- 
hold tenements  in  Ireland  to  the  use  of  the  petitioners  the  trustees, 
and  John  Davies,  upon  the  trusts  therein  mentioned,  and  that  the  will 
contained  a  power  for  the  appointment  of  new  trustees  if  any  of  them 

1  d  Mac.  &  Gor.  278. 


COURTS  OP  CHANCERY,  1861.  9 

In  Tt  Davief. 

Bhould  die  or  decline  or  become  incapable  of  acting;  that  John 
Davies  was  incapable  to  act  in  the  trusteeship  under  the  will,  and 
never  had  acted  or  been  capable  to  act  therein,  being  a  person  of 
unsound  mind  ;  that  the  petitioners  had  proposed  W.  Worship  to  be 
a  trustee  in  the  place  of  John  Davies  jointly  with  the  petitioners  J. 
Gore  and  H.  J.  Butt ;  that  in  his,  the  master's  opinion  it  was  expe- 
dient to  appoint  a  new  trastee  of  the  will  in  the  place  of  J.  Davies, 
but  that  it  was  inexpedient  so  to  do  without  the  assistance  of  the 
court;  and  that,  it  appearing  to  him  that  W.  Worship  was  an  eligible 
person^  the  petitioners  were  entitled  to  an  order  appointing  W.  Wor- 
ship  trustee  of  the  will  in  the  place  of  John  Davies  and  directing  that 
the  estates,  property,  and  hereditaments  devised  and  bequeathed  by 
the  will  should  vest  in  him  W.  Worship,  jointly  with  the  petitioners 
J.  Grore  and  H.  J.  Butt. 

Mr.  MarteUi,  in  support  of  the  petition,  relied  upon  the  34th  section 
of  the  act,  and  submitted  that,  although  it  was  competent  for  a  new 
trustee  to  be  appointed  under  the  provisions  of  the  will,  yet  that  a 
conveyance  from  the  lunatic  trustee  was- also  necessary,  which  could 
not  be  procured  without  the  aid  of  the  court;  that  by  the  34th  section, 
the  order  for  vesting  the  estate  could  not  be  made  unless  there  was 
also  an  order  appointing  the  trustee ;  that  by  the  54th  section  of  the 
act,  the  powers  and  authorities  of  the  Court  of  Chancery  in  England 
under  the  act  were  expressly  made  to  extend  to  all  lands  and  personal 
estate  within  the  dominions,  plantations,  and  colonies  belonging  to  hei 
Majesty  except  Scotland,  and  that  therefore  the  Lord  Chancellor  of 
Great  Britain  had  a  concurrent  jurisdiction  with  the  Irish  Court  over 
lands  in  Ireland.  He  referred  also  to  the  56th  and  57th  sections 
conferring  powers  on  the  Lord  Chancellors  of  England  and  Ireland 
respectively  with  reference  to  lands  and  personalty  of  lunatics  in 
England  and  Ireland  respectively,  and  relied  on  the  master's  report 
as  to  tbfe  inexpediency  of  any  other  course  than  that  which  the 
petition  adopted* 

The  Lord  Chancellor  observed,  that  though  the  sections  of  the 
act  to  which  reference  had  been  made  empowered  the  Courf  of  Chan- 
cery in  certain  cases  to  make  an  order  lor  the  appointment  of  new 
trustees  and  for  vesting  lands  in  such  new  trustees,  yet  that  such 

I)ower8  should  only  be  exerted  in  those  cases  which  from  their  pecu- 
iar  circumstances  required  the  interposition  of  the  court.  His  Lord- 
ship added,  that  by  the  34th  section  the  appointment  of  new  trustees 
must  necessarily  precede  the  vesting  order ;  that  the  object  of  appoint- 
ing a  new  trustee  in  the  present  instance  being  to  get  the  estate  out 
of  the  lunatic  trustee,  it  appeared  to  him  that  the  lunacy  of  the 
trustee  afforded  such  a  case  of  difficulty  as  to  warrant  the  court  in 
appointing  a  new  trustee  of  any  lands  of  the  testator  in  England. 

With  respect,  however,  to  the  lands  in  Ireland,  his  Lordship  said 
that  he  thought  that,  having  regard  to  the  57th  section,  it  was  not 
intended  by  the  54th  section  to  give  to  the  Lord  Chancellor  of  Grea* 
Britain  sitting  in  lunacy  a  concurrent  jurisdiction  over  lands  in  Ire- 
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land ;  and  that,  therefore,  as  to  those  the  Lord  Chancellor  in  Ireland 
must  be  applied  to.^ 

« 

n&e  order  was  accordingly  drawn  «p,  appointing  W.  Worship  to  be 
a  trustee  in  the  place  of  the  lunatic  of  the  devised  estates^  excepting 
such  parts  thereof  as  might  be  in  Scotland  or  Ireland. 


la  the  Matter  of  Upfull's  Trust,  and  in  the  Matter  of  the  Act, 

10  &  11  Vict  c  96.1 

April  25  and  May  IS,  1851. 

LumaJtic — Appropriation  for  Support  of 

Order  made  on  a  petition  presented  by  goaidians  of  the  poor  under  the  Tnutees  Belief  Ac^ 
10  &  U  Vict  c  96,  for  payment  to  them  out  of  a  fund  paid  in  by  tnutees  in  which  a 
lunatic  was  interested  of  sums  expended  by  the  guardians  in  the  support  of  the  lunatic, 
the  Lord  Chancellor  holding  that  by  the  act  the  court  was  placed  in  the  position  of  the 
trustees  and  that  the  tnutees  might  We  made  the  payment  under  the  7  &  8  Vict  c  101, 
•.27. 

This  was  the  petition  of  the  guardians  of  the  poor  of  the  Brent- 
ford Union,  praying  that  so  much  as  might  be  necessar}^  of  a  sum  of 
350/.,  3Z.  55.  per  cent  bank  annuities,  transferred  into  the  name  of  the 
accountant-general  by  the  executors  of  Mary  Upfull  deceased,  under 
the  act  10  oc  11  Vict  c.  96,  might  be  sold  to  reimburse  to  the  said 
guardians  a  sum  of  155/.  145.  expended  by  them  in  the  support  and 
maintenance  of  Charles  Upfull,  a  lunatic,  and  that  no  part  of  the  resi* 
due  might  be  sold  or  transferred  without  notice  to  the  petitioners  or 
the  guardians  of  the  said  poor  for  the  time  being.  The  following  are 
the  facts  of  the  case  as  they  appeared  on  the  petition. 

Andrew  Upfull,  the  father  of  the  lunatic,  by  his  will  dated  the  29th 
March,  1831,  after  appointing  his  wife  Mary  Upfull  to  be  his  sole 
executrix,  gave  in  trust  to  her  and  for  her  own  use  and  for  the  care 
and  support  of  his  son  Charles  Upfull,  all  the  bank  stock  of  which  he 
might  be  possessed  at  the  time  of  his  decease,  empowering  her  to 
receive  the  dividends  and  to  sell  out  of  the  principal  stock  every  year 
so  much  as  would  together  with  the  dividend  amount  in  cash  to  45/L 
little  more  or  less  as  need  might  require :  and  the  testator  declared 
that  he  gave  his  wife  the  above-named  legacy  in  trust  that  she  should 
take  care  of  and  provide  for  his  said  son,  and  he  empowered  his  wife 
to  sell  out  of  the  principal  stock  as  much  as  she  might  think  sufficient, 
suppose  10/.  or  more  if  needful:  and  the  testator,  after  stating  his 
regret  that  it  was  not  in  his  power  to  do  so  much  for  his  son  as  in  his 
former  wills  by  reason  of  the  reduction  of  the  five  per  cent,  annuities  to 
three  and  a  half,  proceeded  in  the  following  words :  —  "In  my  former 
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two  last  wills  I  seemed  to  think  myself  quite  happy  in  having  it  in 
my  power  to  do  so  well  for  ray  son  after  the  death  ol  his  mother,  but 
he  my  son  having  no  relative  to  take  the  care  of  him  afterwards  I  was 
in  a  great  strait  what  to  do  for  him,  so  I  recommended  him  for  life  to 
the  favor  of  the  parish  workhouse  with  a  small  pittance  yearly  of  20/L 
after  the  death  of  my  loving  wife,  there  may  be  something  still  for 
him  after  the  death  of  my  wife  how  much  or  what  the  sum  I  do  not 
know,  all  accounts  must  be  settled  and  paid  and  accounts  fairly  given 
by  whom  my  wife  have  made  her  trust,  then  it  will  be  known  how 
the  stock  at  that  time  is,  then  will  be  the  time  to  consider  what  can 
be  done  with  my  son,  whoever  is  trust  to  my  wife  must  be  trust  to 
my  son,  also  aner  her  decease  as  to  his  bemg  settled  in  whatever 
manner  it  may  be  if  he  can  find  the  trust  any  respectful  person  as 
will  take  the  care  of  him  for  eighteen  or  twenty  pounds  per  year  a§ 
long  as  the  stock  last  well,  but  if  not  necessity  will  consign  him  to 
the  parish  workhouse,  then  I  recommend  him  to  his  heavenly  trust. 
X  do  farther  empower  my  wife  as  my  executrix  to  sell  out  of  the 
principal  stock  as  much  as  will  setUe  my  bill  for  my  last  sickness  :  the 
same  for  my  wife  and  son  at  any  time  it  may  be."  And  the  said 
testator  gave  all  his  other  estate,  his  clothes  excepted,  which  he  gave 
to  his  son,  to  his  said  wife. 

The  testator  also  made  a  codicil  to  his  will  in  the  following  wordS| 
namely,  — "  In  the  body  of  the  will  I  had  almost  forgot  to  say  in  the 
event  of  the  early  decease  of  my  wife  and  son  to  bequeath  to  their 
trust  as  she  my  wife  may  choose  before  her  death  all  there  may  be 
left  in  the  funds  if  any  together  with  the  other  thing  of  all  descrip- 
tions whatever  after  settling  all  both  their  accounts." 

Andrew  Upfull  died  in  January,  1833,  and  his  will  was  duly  poved 
by  Mary  UpfuU,  who  died  on  the  29th  April,  1850.  Mary  Upfull,  by 
her  will  dated  the  16th  February,  18S0,  after  directing  the  payment  of 
her  debts,  bequeathed  the  residue  of  her  property  to  her  executors 
upon  trust  to  apply  the  same  tdwards  the  maintenance  of  the  lunatic 
during  his  life,  at  such  times  and  in  such  manner  and  proportions 
both  in  regard  to  principal  and  income  as  they  should  in  their  uncon* 
trolled  discretion  think  fit,  and  she  appointed  T.  Dawes  and  H.  G. 
Day  her  executors. 

On  the  7th  February,  1851,  T.  Dawes  and  H.  G.  Day  transferred 
into  the  name  of  the  accountant-general,  to  an  account  entitled  "  In 
the  Matter  of  UpfuIPs  Trust,"  the  above-mentioned  sum  of  350/.,  3L 
5$.  per  cent,  bank  annuities,  this  sum  being  the  residue  of  a  sum  of 
800/.  like  annuities  of  which  the  testator  Andrew  Upfnll  had  died 

Sossessed,  the  remainder  having  been  sold  out  at  different  times  by 
lary  UpfulL 
It  appeared  that  Charles  UpfuU  was  at  the  death  of  his  father,  aod 
had  since  continued,  a  lunatic,  though  no  commission  of  lunacy  had 
ever  been  taken  dut  against  him ;  that  in  the  month  of  February, 
1844,  he  had  been  placed  by  his  mother  Mary  Upfull  in  the  work- 
house of  the  Brentford  Union,  whence  he  had  shortly  afterwards  been 
removed  to  the  Middlesex  County  Lunatic  Asylum  at  Hanwell,  where 
he  continued  at  the  cost  of  the  parish  of  Isleworth;  that  various 
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sums,  amounting  in  the  whole  to  the  sum  of  155/.  14^.,  had  been  paid 
by  the  guardians  of  the  Brentford  Union  on  behalf  of  the  parish  of 
Isleworth  to  the  lunatic  asylum  for  the  support  and  maintenance  of 
the  lunatic,  and  that  they  were  also  liable  to  pay  for  the  like  purpose 
such  weekly  sum  as  should  from  time  to  time  be  fixed. by  the  visitors 
of  the  asylum,  amounting  to  the  annual  sum  of  20L  or  thereabouts, 
fio  long  as  the  lunatic  should  remain  in  the  asylum. 

The  petition  stated  that  at  the  time  when  the  lunatic  was  placed 
in  the  workhouse,  it  was  not  known  to  the  parish  authorities,  nor  had 
they  until  recently  become  aware,  that  either  the  lunatic  or  his  mother 
were  possessed  of  or  entitled  to  any  property. 

The  petition  was  originally  set  down  before  the  Vice- Chancellor 
Xiord  Cranworth,  but,  as  it  related  to  the  property  of  the  lunatic,  it 
was  deemed  expedient  to  bring  the  case  at  once  before  the  Lord 
Chancellor. 

Mr.  Miller  in  support  of  the  petition.  There  is,  in  this  case,  a 
direct  trust  created  in  favor  of  the  lunatic:  this  circumstance  and 
that  the  fund  is  under  the  jurisdiction  of  this  court  renders  inapplica- 
ble the  27th  section  of  the  act  7  &  8  Vict.  c.  101,  by  which  expenses 
incurred  for  insane  paupers  may  be  levied  on  their  estates.  The  same 
remark  applies  also  to  the  16th  section  of  the  act  12  Sc  13  Vict. 
c.  103,  by  which  guardians  of  the  poor  are  empowered  to  take  the 
property  of  a  pauper  for  the  expenses  of  his  maintenance  for  twelve 
jnonths  preceding  his  decease.  (He  referred  to  Brodie  v.  Barrp,  2  V. 
j&  B.  36 ;  In  re  Burbidge^  3  Mac.  &  Gor.  1 ;  Shelford  on  Lunatics^ 
p.  220,  ed.  2 ;  Tk/ndaU  v.  Warrey  Jacob,  212 ;  Ez  parte  Swifts  1  Russ. 
k  M.  575. 

Mr,  Nichols^  for  the  trustees,  submitted  that  the  next  of  kin  of  the 
lunatic  ought  to  be  served. 

The  Lord  Chancellor.  The  acts  of  Parliament  to  which  reference 
has  been  made  stand  in  a  very  curious  position.  Under  the  act  7  & 
8  Vict.  c.  101,  no  authority  is  given  to  the  court,  but  the  latter  part  of 
the  27th  section  authorizes  any  person  having  property  of  a  lunatic  to 
defray  charges  incurred  by  a  parish  in  his  removal,  maintenance,  &c, 
and  directs  that  the  receipt  of  the  overseer,  &c.,  shall  be  a  good  dis- 
charge :  this  is  all  that  this  statute  provides.  The  act  12  &  13  Vict, 
c.  103,  also  does  not  mention  the  court,  but  authorizes  the  guardians 
of  the  poor  to  seize  property  of  paupers,  not  however  saying  any  thing 
of  lunatics. 

Then  as  to  the  act  10  &  11  Vict,  c  96,  which  is  the  statute  having 
most  application  to  the  present  case,  the  first  section  provides  that 
trustees  having  money  belonging  to  a  trust  shall  be  at  liberty,  on 
filing  an  affidavit  shortly  describing  the  instrument  creating  the  tnist 
according  to  the  best  of  their  knowledge  and  belief,  to  pay  the  same 
with  the  privity  of  the  accountant-general  of  the  High  Court  of  Chan- 
cery into  the  Bank  of  England  to  the  account  of  such  accountant-gene- 
ral in  the  matter  of  the  particular  trust,  (describing  the  same  by  the 
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names  of  the  parties  as  accurately  as  may  be,  for  the  purpose  of  distin- 
guishing it,)  in  trust  to  attend  the  orders  of  the  said  court ;  and  the 
second  section  enables  the  court  to  make  orders  on  petition  for  the  ad- 
ministration of  the  trust,  such  orders  to  have  the  same  effect  as  if  made 
in  a  suit  This  act  does  not  in  terms  apply  to  lunatics  but  to  trustees 
generally,  to  enable  them  to  pay  trust  funds  into  court ;  and  supposing, 
thtrefore,  the  application  to  be  properly  supported  and  the  money  to 
have  been  properly  paid  into  court,  it  may  still  be  very  doubtful  how 
far  the  act  applies.  The  act  supposes  persons  interested  who  can  be 
served,  but  a  lunatic  cannot  be  served ;  and  in  reference  to  the  pre- 
sent application,  the  ground  for  making  which  before  me  is  lunacy, 
the  lunatic  is  not  represented. 

All  I  can  see  then  is,  that  these  trustees  have  paid  money  into 
court.  Now,  supposing  the  fund  to  have  remainea  in  their  hands, 
they  might,  under  the  authority  of  the  latter  part  of  the  27th  section 
of  the  act  7  &  8  Vict.  c.  101,  nave  paid  to  the  guardians  of  the  poor 
whose  receipt  would  have  been  a  good  discharge  :  and  by  the  act  10 
&  11  Vict.  c.  96,  the  court  is  placed  in  the  position  of  the  trustees. 
As,  therefore,  the  trustees  might  have  done  what  is  now  asked,  I  think 
the  court  may  do  it ;  and  on  seeing  that  the  affidavit  properly  authen- 
ticates the  petition,  I  will  make  the  order. 

An  order  was  accordingly  nmde^  on  the  19th  July^  1851,  in  the  terms 
of  the  prayer  of  the  petition. 


Stainton  v.  Chadwick.^ 

June  24,  1851. 

Practice — Staying  Proceedings  —  Answer. 

Order  made  by  the  Lord  Chancellor  staying  proceedings  to  enforce  further  answer,  pMiding 
an  appeal  from  the  order  by  which  the  dnendant's  answer  was  declared  insufficient 

In  this  case  the  late  Master  of  the  Bolls  (Lord  Langdale)  had  held 
the  defendant's  answer  to  be  insufficient  in  the  matter  of  certain 
exceptions  taken  to  it  by  the  plaintiff,  and  had  given  him  three  months 
time  to  put  in  a  further  answer.  The  defendant  had  immediately 
presented  his  petition  of  appeal  to  the  Lord  Chancellor,  but  the 
state  of  business  in  the  court  had  prevented  the  case  coming  on  for 
argument 

The  three  months  time  given  by  the  M^ister  of  the  Rolls  being  on 
the  point  of  expiring,  the  defendant  now  moved  before  the  Lord 
Chancellor,  that  the  time  might  be  enlarged  until  the  appeal  had  been 
heard,  that  the  appeed  might  be  advanced,  and  that  in  the  mean  time 
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all  proceedings  for  enforcing  the  answer  and  the  production  of  certain 
documents  sought  to  be  protected  by  the  answer  might  be  stayed. 

Mr.  Birdy  in  support  of  the  application,  referred  to  the  observations 
of  the  Lord  Chancellor  Lord  Lyndhurst  in  Garcias  v.  Sicardoy  1  PhiL 
498 ;  and  to  the  case  of  Padley  v.  The  Lincoln  Water  Works  Company f^ 
in  which  an  order  similar  to  that  now  asked  had  been  made  by  Lord 
Cottenham  on  the  application  of  the  appealing  defendant.  He  sub- 
mitted that  the  present  Master  of  the  KoUs  (Sir  John  Romilly)  not 
having  heard  the  case,  there  would  be  no  advantage  in  making  the 
application  to  him,  and  that  under  these  drcurastances  the  correct 
course  clearly  was  to  come  to  the  Lord  Chancellor ;  that  as  between 
the  plaintiff  and  the  defendant,  the  question  resolved  itself  into  one 
of  hardship,  on  the  latter  occasioned  by  no  fault  on  his  part 

The  LoBD  Chancellor  made  the  order. 


Haroravb  r.  Hargrave.^ 

Jnlj  4,  5,  IS,  1S51. 

.  Practice — Enrolment  of  Decree. 

Enrolment  of  a  decree  hj  the  ^Uuntiff  Tacated,  on  the  ground  that  it  being  the  settled 
practice  of  the  court  that  notice  is  to  be  given  of  passing  and  entering  a  decree,  the 
omission  to  give  this  notice  had  ndder  the  drcnmstances  m  the  case  beMi  a  snzprise  on 
the  defendant. 

This  was  an  original  application  by  William  J.  Hargrave,  one  of 
the  defendants  in  the  suit,  that  the  enrolment  of  the  decree  made  in 
the  suit  by  the  late  Master  of  the  Rolls  (Lord  Langdale,)  on  the  22d 
March,  1851,  might  be  vacated,  and  that  the  plaintiff  might  be  ordered 
to  pay  the  costs  of  the  application,  under  the  following  circumstances. 

It  appeared  that  on  the  22d  March,  1851,  when  the  cause  was 
heard  on  further  directions  and  the  decree  pronounced,  it  stood  over 
until  the  25th  March,  that  certain  points  in  the  minutes  might  be  fur- 
ther discussed. 

When  the  cause  was  again  called  on,  on  the  25th  March,  Mr. 
Lloyd,  as  counsel  on  the  part  of  the  defendant,  was  about  to  make 
an  application  on  the  minutes,  when  Mr.  Turner,  the  leading  counsel 
for  the  plaintiflr,  seeing  the  Master  of  the  Rolls  in  a  very  infirm  state 
of  health,  and  being  about  to  address  him  on  the  occasion  of  his 
retirement  from  office,  begged  Mr.  Lloyd  not  to  make  the  application, 
and  suggested  that  the  minutes  might  be  arranged  between  Mr.  Lloyd 


1  Before  the  Lord  Chancellor,  11th  January,  1850;  not  reported  on  this  point,  bat 
reported  on  the  appeal,  %  Mac.  U  Gor.  68. 
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and  himself,  without  varying  them  in  any  substantial  degree.  This 
was  acquiesced  in  by  Mr.  Lloyd,  but  before  any  meeting  was  arranged 
between  them,  Mr.  Turner  was  promoted  to  the  office  of  Vice- Chan* 
cellpr. 

The  plaintiff's  solicitor  afterwards  obtained,  and  attended  the  regis* 
trar  on  the  subject  of,  the  minutes:  the  solicitor  of  the  defendanti 
upon  receiving  notice,  also  attended,  and  objected  to  the  decree  being 
drawn  up  according  to  the  minutes  as  produced  by  the  plaintiff's 
solicitor  without  their  having  undergone  any  revision  between  the 
leading  counsel  on  both  sides,  as  arranged  between  them  on  the  25th 
March.  The  matter  then  stood  over  from  time  to  time  until  the  7th 
May,  when  the  registrar  stated  to  the  parties  that,  unless  an  applica- 
tion was  made  to  the  court,  he  should  draw  up  the  minutes  as  handed 
to  him  and  pass  and  enter  the  decree. 

On  the  7th  M^,  an  application  was  made  to  the  Master  of  the 
Rolls  (Sir  John  Komilly)  and  leave  obtained  to  give  notice  of  a 
motion  to  speak  to  the  minutes,  but  it  did  not  appear  that  this  per* 
mission  was  ever  acted  upon.  On  the  8th  May,  the  defendant's  soli- 
citor informed  the  regbtrar  of  the  leave  which  had  been  obtainedf 
and  that  the  notice  of  motion  would  be  accordingly  given,  whereupon 
he  was  informed  by  the  registrar,  that  he  had  had  an  interview  with 
the  junior  counsel  of  the  plaintiff  who  had  agreed  to  concede  one  of 
the  points  as  to  costs  for  which  the  defendant  was  contending  and  to 
meet  the  junior  counsel  of  the  defendant  to  arrange  the  minutes. 

No  further  communication  appeared  to  have  taken  place  between 
the  parties  until  the  9th  of  June,  on  which  day,  and  without  any  pre- 
vious intimation  that  the  decree  had  been  passed,  the  defendant  was 
served  with  a  warrant  to  consider  the  decree.  The  defendant  there- 
upon attended  before  the  master,  and  protested  against  his  proceeding 
upon  the  decree  under  such  circumstances.  The  defendant  after- 
wards, on  being  about  to  give  notice  before  the  Master  of  the  Rolls, 
to  vary  the  decree,  was  informed  that  it  was  not  only  drawn  up,  but 
enrolled. 

Mr,  Lloyd  and  Mr,  Glasse  for  the  motion,  referred  to  Stevens  v. 
Guppy^  Turn.  &  R.  178 ;  and  contended  that  the  affidavits  filed  in 
support  of  the  application  shewed  that  that  sort  of  surprise  on  the 
defendant  had  taken  place  which  made  it  fit  that  the  enrolment  should 
be  vacated.  They  submitted  that  the  enrolment  ought  to  be  vacated, 
if  it  could  be  shewn  that  the  party,  without  his  own  fault  and  without 
any  want  of  due  diligence  on  his  part,  had  been  induced  to  delay 
entering  a  caveat 

Mr,  W,  M,  James  appeared  for  other  defendants,  and  concurred  in 
the  application. 

Mr,  Teed  and  Mr,  Kyle^  contra^  contended,  that  the  application  ought 
not  to  be  granted,  unless  a  clear  case  of  maia  fides  was  proved,  and 
that  none  such  was  shewn.  They  referred  to  Reece  v.  Reece^  1  MyL 
&  Cr.  372 ;  Balgruy  v.  C/iorley^  1  MyL  &  K.  640 ;  Deamum  v.  Wyclh 
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4  Myl.  &  Cr.  560 ;  Lewis  v.  Hinton^  11  Jur.  255 ;  Groom  v.  SUnkm^ 

5  PhU.  384. 

Mr.  GlassCy  in  reply. 

The  Lord  Chancellor,  after  detailing  the  facts  of  the  case,  and 

"*  **^     stating  the  result  of  a  commanication  which  his  Lordship  had  had 

/  with  Sir  George  Turner  on  the  subject  of  what  had  passed  between 

'^  "Sir  G.  Turner  and  Mr.  Llovd  on  the  26th  March,  to  the  effect  above 

mentioned,  proceeded  as  follows  :  — 

Now  I  think  it  appears  that  the  practice  is  perfectly  well  settled  in 
i;his  respect,  that  it  is  essential  that  notice  should  be  given  when  a 
decree  is  about  to  be  passed  and  entered,  and  the  circumstances  of  the 
present  motion  tend  to  manifest  the  necessity  and  convenience  of  such 
a  course  of  practice.  Here  there  had  been  a  notice  previously  to  the 
7th  May,  that  the  plaintiff  would  attend  the  registrar  to  procure  his 
decree  :  the  matter,  however,  stood  over  by  arrangement,  and  no  other 
notice  for  a  similar  purpose  was  ever  given.  The  affidavits,  however, 
satisfy  me  that  the  defendant's  solicitor  had  reasonable  ground  to  ex- 
pect that  he  would  have  such  notice ;  and  I  cannot  help  thinking  that 
the  plaintiff's  solicitor  had  good  reason  to  know  that  the  defendants 
solicitor  was  acting  under  that  iijj^pression.  I  think,  therefore,  that 
he  faited  in  his  duty  in  afterwards  taking  the  steps  which  hPdid,  with- 
out giving  notice,  and  I  say  this  without  meaning  in  any  degree  to 
sanction  a  ground  of  objection  to  a  solicitor  proceeding  to  procure 
his  decree,  derived  from  any  loose  conversation  so  indefinite  as  that 
the  party  speaking  cannot  be  supposed  to  intend  to  bind  himself  to 
any  thing. 

It  appears  to  me  on  the  facts  of  the  case  and  on  Sir  Gteorge  Tur- 
ner's report  to  me  of  what  took  place,  that  there  were  matters  to  be 
arranged  between  the  counsel,  and  that  the  plaintiff's  solicitor  know- 
ing this  procured  the  decree,  without  giving  the  other  party  any 
inlormation  as  to  the  time  when  he  meant  so  to  do.  Whether  the 
registrar  was  apprised  of  what  had  passed  I  do  not  know,  but  the 
defendant's  solicitor,  though  he  may  not  have  acted  with  all  the  dili- 
gence which  it  was  desirable  he  should  have  done,  seems  to  have  had 
good  reason  to  believe  that  notice  would  be  given  to  him  of  any 
application  to  pass  that  decree.  I  therefore  think  it  passed  by  sur- 
prise, and  that  the  enrolment  consequently  must  be  vacated.  I  feel 
that  inconvenience  may  arise  from  doing  this,  but,  at  the  same  time, 
seeing  that  it  is  brought  about  by  the  misapprehension,  to  call  it 
nothing  else,  of  the  plaintiff's  solicitor,  I  cannot  throw  the  conse- 
quences of  this  misapprehension  on  the  other  side.  Such  is  the 
determination  to  which  I  have  come  after  full  consideration,  and 
more  than  one  communication  with  Sir  George  Turner. 
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Jul/  12  and  14, 1651. 

Deedj  Cancellation  and  setting  aside  of —  Solicitor  and  Client  —  Solid' 
toTy  Duties  of  in  Preparing  Deeds  —  Trustee  and  Cestui  que  Trust. 

A  deed  of  sottlementf  whereby  liie  lettlor  is  delivered  bonnd  haad  and  foot  a«  to  the  propertj  ^ 
aettted  into  the  power  of  his  trustee,  cannot  be  maintained  in  equity  without  the  cleoresl  . 
proof  that  it  was  made  at  and  with  the  request,  consent,  knowledge,  or  instance  of  the  set^  ^  : 
tlor ;  and  a  solicitor  who  takes  upon  himself  to  prepare  such  a  deed  for  execution  by  hia 
client,  without  the  clearest  evidence  of  the  concurrence  of  the  latter,  does  so  subject  to  all  -"  ; 
the  consequences  and  liabilities  of  the  deed  being  set  aside,  notwitlistanding  the  solicitor 
may  have  been  influenced  by  motives  for  the  benefit  of  his  client,  in  preparing  the  settle- 
ment.   Therefore,  where  the  plaintiff,  alleged  by  the  defendant  to  be  young  and  extnv»* 
gant,  applied  to  a  solicitor  to  raise  a  certam  sum  on  mortgage,  and  the  latter,  with  a  view 
to  prevent  the  former  from  dissipating  his  fortune,  tied  up  the  whole  of  his  property  and 
constituted  himself  sole  trustee,  the  Court,  on  bill  filed  by  the  plaintiff,  alleging  that  the 
deed  of  settlement  had  been  prepared  without  his  authority,  consent,  or  knowledge,  and 
there  not  being  any  evidence  to  the  contraiy,  declared  the  deed  void  in  equity,  and  directed 
a  reconveyance  of  the  trust  property  by  the  trustee. 

A  trustee  cannot  refuse  to  reconvey  trust  property  merely  because  the  ceatui  que  trutt  declines 
to  apologize  for  an  alleged  imputation  on  the  trustee ;  and  if  a  suit  for  a  reconveyance  of 
the  proper^  is  occasioned  by  sadi  refosal,  and  upon  sach  groimds,  the  trustee  will  bo 
saddled  with  all  the  ooets. 

This  was  a  suit  for  the  delivery  np  and  cancellation  of  a  deed  of 
tnist,  and  for  the  reconveyance  of  the  property  therein  comprised,  the 
deed  having  been  executed  by  the  plaintiff,  and  alleged  by  him  to 
have  been  prepared  by  the  defendant  Prance  (a  solicitor)  and  to  con- 
tain certain  provisions  inserted  by  the  defendant  without  the  author- 
ity, consent,  or  knowledge  of  the  plaintiff. 

The  bill  stated  that  in  1847,  the  plaintiff  (then  about  twenty-four 
years  of  age)  was  entitled  in  fee  simple  to  certain  real  estates  (in- 
cluding Cadeleigh  Court)  in  Devonshire,  subject  only  to  a  charge, 
under  his  father's  will,  of  150/.  a  year,  to  his  mother,  and  also  entitled 
to  a  sum  of  1,326/.  consols,  then  standing  in  trust  for  him  in  the 
names  of  William  Hole  and  Thomas  Woodforde.  The  plaintiff 
being  in  want  of  200/.  for  payment  of  debts,  applied  to  the  defendant 
Prance,  a  solicitor,  at  Nether  Stowey,  in  Somersetshire,  for  a  loan  of 
that  amount,  and  the  latter  informed  him  that  he  could  procure  an 
advance  of  400/.  from  a  client,  who  declined  to  lend  a  smaller  sum. 
The  plaintiff,  accordingly,  executed  two  deeds  (dated  respectively  the 
3d  and  4th  of  August,  1847,)  believing  them  to  contain  merely  the 
necessary  formalities  for  securing  the  repayment  of  the  sum  of  400/1, 
and  interest,  and  relying  upon  the  honor  and  integrity  of  the  defendant 
Prance,  without  having  them  read  over  or  explained.  In  April,  1848, 
and  after  several  applications,  the  plaintiff  obtained  copies  of  the 
deeds,  and  upon  discovering  the  purport  of  them,  wrote  to  Prance  as 
follows :  — 

Tannton,  April  S6. 

^  Sir  :  To  my  great  surprise  I  find  that  one  of  the  deeds  mentions 
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ou  as  being  a  fnistee  for  me.    I  never  intended  any  thing  of  the  kind. 
shall  immediately  forward  them  to  my  solicitor,  and  I  am  ready 
directly  to  pay  the  money  I  had  from  you." 


{ 


The  deed  of  the  3d  of  August,  1847,  was  expressed  to  be  made 
between  the  plaintiiT  of  the  first  part,  and  the  defendant  Prance  of  the 
other  part,  and  recited  that  the  father  of  the  plaintiff  had,  by  his  will, 
devised  all  his  estates  and  effects  to  trustees  upon  trust  (iMer  alia)  for 
his  wife  to  bring  up  and  educate  his  son  (the  plaintiff)  and  two 
daughters,  until  the  former  attained  twenty-three  years  of  age,'When 
he  gave  his  estates  at  Cadeleigh  and  Cadbury,  and  the  several  fee- 
farm  and  other  rents  of  the  lands  mentioned  in  his  will,  and  other 
hereditaments,  subject  to  a  yearly  sum  of  150L  to  the  testator's  wife, 
unto  and  to  the  use  of  the  plaintiff  in  fee  ;  that  part  of  the  testator's 
estate  and  effects  consisted  of  l,500t  or  thereabouts,  the  balance  of  the 
purchase-money  produced  by  the  sale  of  the  advowson  of  Cadeleigh, 
and  then  invested  in  the  names  of  trustees  upon  the  trusts  of  an 
indenture  executed  in  1845,  being  upon  trust  {irUer  alia)  for  the  plain- 
tiff and  his  assigns,  for  the  term  of  five  years,  and  afterwards  upon 
trust  for  him  absolutely ;  that  the  plaintiff  being  indebted  in  divers 
sums  of  money  to  various  persons  and  being  unable  to  discharge  the 
same,  and  having  for  divers  good  causes  and  considerations  great 
reluctance  to  apply  to  the  said  Thomas  Woodforde  for  his  consent  to 
the  sale  of  part  of  the  stock  so  invested  as  aforesaid,  by  reason  of  the 
expectations  he  had  from  him,  and  it  being  the  then  intention  of  the 
plaintiff  to  proceed  to  reside  on  the  continent  for  the  purpose  of 
retrenchment,  and  for  other  causes  and  reasons  him  thereunto  moving, 
the  plaintiff  had  applied  to  the  defendant  Prance  to  undertake  the 
management  of  his  affairs,  and  for  that  purpose  to  become  his  trustee 
generally  of  all  his  property,  estate  and  effects ;  and  that  the  defendant 
Prance  had  consented,  at  the  earnest  request  and  solicitation  of  the 
plaintiff,  to  undertake  the  said  trust  and  management. 

The  indenture  then  witnessed  that,  in  consideration  of  the  premises, 
and  in  further  pursuance  of,  and  for  the  purpose  of  carrying  out  the 
request  and  arrangement  come  to,  and  for  a  nominal  consideration, 
the  plaintiff  conveyed  all  the  hereditaments  at  Cadeleigh  and  Cadbury 
and  all  other  the  hereditaments  devised  by  the  will  of  his  father, 
directly  to  or  upon  any  trust  in  favor  of  the  plaintiff,  or  which  he  took 
as  heir-at-law  of  his  father,  unto  and  to  the  use  of  the  defendant 
Prance  in  fee  upon  the  trusts  thereinafter  declared. 

The  indenture  then  further  witnessed  that,  in  consideration  of  the 
premises,  and  further  to  carry  out  the  agreement  thereby  made,  and 
lor  a  nominal  consideration,  the  plaintiff  assigned  the  said  sum  of 
1.500Z.  or  other  the  balance  of  the  purchase-money  of  the  advowson 
of  Cadeleigh,  and  the  stocks,  funds  and  securities  upon  which  the 
same  was  then  or  might  thereafter  be  invested,  and  the  dividends, 
interest  and  produce  thereof,  unto  the  defendant  Prance,  upon  the 
trusts  thereinafter  contained. 

The  trufcifs  of  the  deed  were  then  declared  to  be  for  the  defendant 
Prance,  or  the  trustees  for  the  time  being,  to  receive  the  rents  and 
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profits,  interest,  dividends,  and  annual  produce  of  the  property  respect- 
ively conveyed  and  assigned ;  and  thereout,  in  the  first  place,  to  pay 
to  the  mother  of  the  plaintiff  the  said  sum  of  150/1,  and  a  further  sum 
of  50^.  annually  so  long  as  the  plaintiff  should  reside  with  her,  for  his 
board  and  maintenance,  or  as  she  should  appoint,  and  after  payment 
thereof  to  discharge  the  interest  of  any  money  which  might  be  raised 
under  a  power  therein  contained,  and  also  the  expenses  incident  to, 
and  of  the  preparation  of  the  deed  and  the  trusts  thereby  reposed  in 
the  defendant  Prance ;  and  after  making  the  deductions  aforesaid,  to 
pay  the  balance  unto  the  plaintiff  during  his  lifetime  as  he  might 
direct  or  appoint  in  any  matter,  either  by  deed  or  will  duly  executed, 
and  in  default  thereof,  and  in  case  of  his  death  intestate,  unmarried, 
and  without  issue,  then  upon  trust  for  his  two  sisters  (the  defendants,) 
their  heirs  and  assigns  forever,  as  tenants  in  common. 

The  deed  then  contained  powers  for  the  defendant  Prance,  or  the 
trustee  for  the  time  being,  to  insure  the  premises,  to  lease  for  twenty- 
one  years,  and  for  the  purpose  of  arranging  the  payment  of  the  plain- 
tiff's debts  and  supplying  his  urgent  occasions  and  the  expenses  of  the 
deed  and  for  any  other  purposes,  if  it  should  seem  proper  or  expedient 
to  the  defendant  Prance,  his  heirs,  executors,  administrators  and 
assigns,  or  other  the  trustee  or  trusted  of  the  deed,  but  not  otherwise, 
to  take  up  at  interest  not  exceeding  51.  per  cent,  per  annum,  all  such 
sums  of  money  as  should  be  requisite  lor  such  purposes,  and  for  the 
payment  of  the  costs  and  charges  mcident  to  the  raising  of  the  same, 
and,  for  securing  the  repayment,  to  mortgage  the  trust  estates  in  fee 
or  for  years,  or  by  assignment  of  the  funded  property  with  or  without 
power  of  sale,  and  to  pay  and  apply  the  moneys  to  be  borrowed  to  the 
purposes  for  which  the  same  shouki  be  borrowed,  with  power  to  join 
in  any  transfer  of  any  mortgages  affecting  the  trust  property,  and  for 
the  purposes  of  raising  and  paying  such  sums  or  for  any  other  purpose 
or  purposes,  or  for  any  consideration  which,  in  the  judgment  of  the 
defendant  Prance,  or  the  trustee  for  the  time  being,  and  of  their  own 
authority  and  discretion,  absolutely  to  sell  or  exchange,  as  therein 
mentioned,  the  hereditaments  subject  to  the  trusts  of  the  deed,  and 
for  the  intents  and  purposes  aforesaid  or  any  of  them,  with  such  con^ 
sent^  or  such  proper  authority  as  aforesaid,  as  the  case  might  be,  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing  to  be  by  such 
trustee  or  trustees  for  the  time  being  sealed  and  delivered  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses,  to  revoke, 
determine  and  make  void  all  and  every  the  trusts  and  premipes  therein 
expressed,  declared  and  contained,  concerning  the  e^tes  which  should 
be  so  sold  or  exchanged,  or  any  part  thereof,  but  without  prejudice  to 
any  lease  or  mortgage  previously  made  thereof,  and  to  convey  the 
same  estates  in  such  manner  as  should  be  thought  necessary  or  expe- 
dient to  effect  such  sale  or  exchange. 

The  deed  then  declared  that  the  trustees  or  trustee  for  the  time 
being  should  be  possessed  of  the  moneys  to  arise  firom  sale  or  for 

I  Sic.  The  deed  as  set  forth  in  the  bill  had  not  preyionsly  specified  any  consent  to 
be  requisite. 


20  COURTS  OP  CHANCERY,  185L 

Moore  V.  PnDC6. 

equality  of  exchange  of  the  trust  property,  upon  tmst,  in  the  first 
place,  to  pay  the  expenses  of  the  sale  or  exchange,  and  in  the  next 
place,  as  far  as  the  same  would  extend,  to  pay  all  principal,  interest, 
and  other  moneys  for  the  time  being  remaining  due  by  virtue  of  any 
mortgage  executed  under  the  power  therein  contained,  and  in  the 
next  place,  in  case  such  sale  should  be  made  after  the  decease  of  the 
plaintiff,  to  pay  and  divide  the  surplus  unto  and  between  his  two 
sisters  (the  defendants,)  their  respective  heirs,  executors,  administra- 
tors and  assigns,  in  equal  shares  as  tenants  in  common,  and  not  as 
joint  tenants ;  but  in  case  such  sale  should  be  made  during  the  life- 
time  of  the  plaintiff,  then  to  lay  out  and  invest  the  dear  surplus  in 
the  purchase  of,  or  invest  the  same  on  other  securities  in  England  or 
Wales,  of  either  freehold,  leasehold,  or  copyhold,  or  on  the  securities 
thereinafter  mentioned,  to  be  conveyed  to  the  use  of  the  trustees  or 
trustee  for  the  time  being,  upon  the  trusts  aforesaid,  and  until  the  sur- 
plus should  be  so  invested,  with  power  for  the  tmstee  or  trustees  for 
the  time  being  of  his  or  their  proper  authority,  and  at  his  or  their 
discretion,  to  place  out  the  same  at  interest  as  therein  mentioned. 

Then  followed  the  usual  clauses  for  giving  receipts  and  for  the 
change  and  indemnity  of  trustees,  and  particularly  that  any  of  the 
trustees  thereby  appointed  as  aforesaid^  for  the  execution  of  the  trusts 
and  powers  of  the  deed  who  were,  was,  or  might  be  a  solicitor  or  soli* 
citors  should  be  at  liberty  to  make  and  receive  professional  charges  for 
business  transacted  by  him  or  them  for  the  trust  estate.  The  power 
to  appoint  new  trustees  in  case  the  defendant  Prance  or  other  the 
trustee  or  trustees  should  die,  be  desirous  to  be  discharged,  or  refuse, 
neglect,  or  become  incapable  or  unfit  to  act,  was  reserved  to  the  plain- 
tifi  during  his  life  and  afterwards  to  his  two  sisters  (the  defendants,) 
to  be  exercised  by  deed  or  writing  executed  as  therein  mentioned. 
The  deed  contained  covenants  by  the  plaintiff  with  the  defendant 
Prance  for  title,  quiet  enjoyment,  and  further  assurance,  power  of 
attorney  to  Prance  to  receive  the  trust  moneys,  and  a  covenant  by  the 
plaintiff  to  pay  the  defendant  Prance  all  sums  of  money  to  be  raised 
by  him  for  the  purposes  of  the  plaintiff  under  the  power  in  that  behalf 
contained  in  the  deed,  with  interest  at  5/.  per  cent,  within  one  month 
after  demand  thereof,  with  all  costs,  charges,  and  expenses  incurred  by 
Prance,  his  heirs,  executors,  administrators,  or  assigns,  or  for  which 
he  or  they  might  be  liable. 

The  indenture  of  the  4th  of  August,  1847,  was  a  mortgage  deed 
executed  by  the  plaintiff  and  expressed  to  be  made  between  Prance 
of  the  first  part,  the  plaintiff  of  the  second  part,  and  the  defendant 
Farthing  of  the  third  part.  After  reciting  the  deed  of  the  3d  of 
August,  1847,  that  the  plaintiff  was  then  indebted  to  Prance  in  the 
'sura  of  150^  for  money  advanced  for  arranging  some  of  his  pressing 
debts  and  occasions,  and  that  Prance  was  desirous  of  raising  400/.  for 
payment  of  himself,  and  for  the  expenses  of  preparing  the  recited  and 
reciting  deeds,  it  was  witnessed  that  Prance  demised  and  the  plaintiff 
confirmed  all  the  hereditaments  and  premises  comprised  in  the  said 
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recited  deed  unto  Farthing,  his  executors,  administrators,  and  assigns 
for  the  term  of  5000  years,  subject  to  the  proviso  that  if  Prance,  his 
heirs  or  assigns,  or  other  the  trustees  or  trustee  for  the  time  being  of 
the  recited  indenture  or  any  of  them,  should  pay  unto  Farthing,  his 
executors,  administrators,  or  assigns,  the  sum  of  400^  on  the  4th  of 
February  then  next,  with  interest  at  the  rate  of  5^  per  cent  per  annunif 
then  that  Farthing,  his  executors,  administrators,  or  assigns,  should, 
at  the  request  of  Prance,  his  heirs  or  assigns,  or  such  other  trustee  or 
trustees  as  aforesaid,  but  at  the  cost  of  the  said  trust  estate,  reconvey 
the  premises  unto  and  to  the'  use  of  Prance,  his  heirs  and  assigns,  or 
such  other  trustee  or  trustees  as  aforesaid,  or  as  he  or  they  should 
direct  or  appoint,  subject  to  the  trusts  and  provisions  of  the  said 
recited  indenture ;  and  the  plaintiff  thereby  covenanted  with  the  mort* 
gagee  to  pay  the  said  sum  of  400^  and  interest 

Tiie  biU  charged  that  many  of  the  recitals  in  the  deed  of  trust  were 
untrue,  and  in  particular  thQse  of  his  intention  to  go  abroad,  of  hia 
requesting  Prance  to  undertake  the  management  of  his  affairs,  and  of 
bis  reluctance  to  apply  to  Mr.  Woodforde  for  his  consent  to  a  sale  of 
part  of  the  trust  property.  The  bill  also  contained  various  charges  in 
respect  of  the  bill  of  costs  of  the  defendant  Prance,  relating  to  the  pre* 
paration  of  the  above  deeds,  but  it  is  not  necessary  to  specify  thenii 
as  the  defendant  waived  all  claim  for  any  costs  in  the  matter. 

An  action  had  been  brought  by  the  mortgagee,  Farthing,  against 
the  plaintiff  on  bis  covenant  to  pay  contained  in  the  mortgage  deed, 
and  the  plaintiff  had  duly  paid  principal,  interest,  and  costs,  but  the 
defendant  Farthing  had  not  surrendered  or  re-assigned  the  mortgaged 
premises. 

The  bill  prayed  that  Prance  might  be  decreed  to  deliver  up  to  be 
cancelled  the  indenture  of  the  3d  of  August,  1847,  and  to  satisfy  to 
the  plaintiff  all  costs,  charges,  and  expenses  which  he  might  have  paid 
or  incurred  in  respect  of  the  preparation  of  the  deed  or  the  trusts  and 
provisions  therein  contained,  and  that  all  proper  parties  might  be 
ordered  to  join  in  reconveying  to  the  plaintiff  the  lands  and  heredita- 
ments comprised  in  and  conveyed  by  the  said  indenture,  and  also  in 
re-assigning  to  him  the  sum  of  1,326/1,  3/.  per  cent,  consols,  assigned 
and  transferred  by  the  same  indenture,  and  that  Prance  and  Farthing 
might  be  decreed  to  reconvey*  the  premises  comprised  in  the  deed  of 
the  4th  of  August  1847,  and  to  assign  the  term  thereby  created  to  the 
plaintiff  or  to  some  penson  on  his  behalf  as  the  court  should  direct, 
and  for  an  injunction  against  Prance  from  entering  into  possession 
and  receipt  of  the  rents  and  profits  of  the  real  estates  comprised  in 
the  trust  deed,  or  in  any  manner  interfering  or  meddling  therewith,  or 
charging  or  incumbering  the  same,  or  bringing  any  action  against  the 
plaintifl  for  costs  or  charges  incurred  in  the  preparation  of  the  same 
deed  or  incident  to  the  trusts  and  provisions  thereof,  and  for  an 
injunction  against  the  defendant  Farthing  from  assigning  the  term 
created  by  the  indenture  of  the  4th  of  August,  1847,  to  Prance  or  any 
person  on  his  behalf. 

The  case  made  by  the  answer  of  the  defendant  Prance  was,  that 
the  plaintiff  was  a  young  man  of  irregular  and  extravagant  habits, 
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and  had  not  been  educated  to  any  business  or  profession,  and  that 
having  frequently  applied  to  the  defendant  on  the  subject  of  raising 
300/.  or  400/*  to  relieve  him  from  his  embarrassments,  the  defendant, 
after  making  particular  inquiries  respecting  the  plaintiff,  informed  him 
that  he  would  not  provide  the  loan  unless  he  had  some  guaranty  that 
the  plaintiff  should  not  again  speedily  become  involved  in  difiicultiesi 
and  the  defendant  suggested  to  him  that  he  had  better  tie  up  his  pro- 
perty in  some  such  manner  as  the  purchase-money  of  the  Cadeleigh 
advowson  had  been  tied  up  by  Mr.  Hole,  the  solicitor  of  his  family, 
so  as  to  prevent  its  being  altogether  squandered  by  his  extravagance ; 
that  the  plaintiff  in  conversation  with  the  defendant  as  to  the  manner 
in  which  he  should  wish  his  property  settled,  suggested  that  if  any 
thing  should  happen  to  him  he  should  wish  his  mother  and  sisters  to 
have  the  benefit  of  his  property,  being,  as  the  defendant  was  informed, 
the  mode  in  which  the  purchase  money  of  the  Cadeleigh  advowson 
was  settled,  and  that  the  plaintiff  then  intimated  to  the  defendant  his 
^  intention  of  going  abroad  to  retrench  until  he  had  paid  off  his  debts ; 
that  it  was  impossible  for  the  defendant  to  procure  for  the  plaintiff  the 
money  which  he  required,  except  upon  the  defendant's  personal  respon- 
sibility, and  that  the  defendant  repeatedly  informed  the  plaintiff  that 
unless  he  would  tie  up  his  property  to  which  he  was  entitled,  and  give 
the  defendant  a  control  over  it  so  as  to  prevent  himself  from  squan- 
dering it)  the  defendant  would  not  assist  him  or  take  any  steps  what- 
ever towards  procuring  for  him  a  loan  of  money ;  that  on  the  4th  of 
August,  1847,  the  plaintiff  came  to  the  office  of  the  defendant^  by 
appointment,  for  the  purpose  of  executing  the  settlement  and  mortgage, 
and  on  that  occasion  the  defendant  read  over  to  him  the  deed  of  settle- 
ment, and  explained  to  him  the  effect  thereof,  and  discussed  with  him 
its  contents,  and  that  the  plaintiff  after  such  reading  and  discussion 
fully  understood  the  whole  effect  and  operation  of  the  deed  and  acqui- 
esced in  its  terms,  and  expressed  his  satisfaction  at  its  contents ;  and 
that  the  defendant  had  been  actuated  in  all  his  before-mentioned  deal- 
ings and  transactions  with  the  plaintiff,  by  no  other  desire  than  that 
of  rescuing  him  from  the  ruin  in  which  he  would  inevitably  become 
involved  if  he  resorted  for  pecuniary  assistance  to  the  extortions  of 
usurers  and  money  lenders,  the  defendant  believing  that  the  course 
which  he  (the  defendant)  had  adopted  was  the  most  beneficial  for  the 
plaintiff,  and  such  as  his  friends  would  have  approved  of  if  he  had  not 
been  enjoined  by  the  plaintiff  not  to  communicate  with  them  upon  the 
subject 

The  answer  of  the  defendant  Prance  then  set  forth  a  long  corres- 
pondence between  himself  and  Mr.  Hole,  relative  to  the  transaction  in 
question,  and  stated  that  this  defendant  ultimately  received  from  Mr. 
Hole  the  draft  of  a  reconveyance  of  the  mortgaged  premises  from 
Farthing,  and  of  the  trust  property  from  the  defendant  to  a  trustee  for 
the  plaintiff  and  his  family.  Prance  alleged  that  the  plaintiff  had  cir- 
culated injurious  reports,  to  the  effect  that  the  defendant  had  charged 
the  latter  exorbitantly  and  induced  him  to  sign  the  deed  of  trust  in 
ignorance  of  its  effect,  and  the  defendant  refused  to  execute  any  recon- 
veyance until  the  plaintiff  had  apologized  for  the  alleged  scandal. 
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The  plaintiff  refused  to  offer  any  apology,  and  inBtitnted  the  present 
suit.  After  the  cause  was  at  issue  Farthing  died,  having  appointed 
Prance  his  executor,  and  the  suit  was  duly  revived  against  the  lattar 
as  representative  of  Farthing. 

The  plaintiff's  mother  and  sisters  and  the  husband  of  one  of  the 
latter  who  had  married  since  the  date  of  the  trust  deed,  stated  in  their 
answer  that  the  deed  had  been  executed  without  their  knowledge,  and 
that  they  were  willing  to  renounce  all  benefit  purported  to  be  thereby 
conferred  upon  them,  and  to  release  the  property  from  the  trusts 
declared  of  it  in  their  favor. 

The  defendant  Phince,  by  his  answer  and  by  letter,  waived  all 
claim  to  any  costs  for  preparing  the  deed  of  trust,  upon  condition  of 
an  apology  being  tendered  by  the  plaintiff.  The  plaintiff  examined 
Mr.  Hole  and  Mr.  Woodforde  in  support  of  his  case,  and  two  clerks 
of  the  defendant  Prance,  in  respect  of  bis  bill  of  costs.  Prance  did 
not  enter  into  evidence.  A  motion  for  the  injunction  prayed  by  the 
bill  stood  over  by  arrangement  ^ 

At  the  hearing  of  the  cause—* 

7%e  Solicitor^ General  {Sir  W.  P.  Wood)  and  Mr,  Headlam  appeared 
fat  the  plaintiff; 

Mr.  FoUeUj  for  the  defendants  in  the  same  interest,  and 

Mr.  Bacon  and  Mr.  Terrell,  for  the  defendant  Prance. 

Mr.  Headlam  replied. 

Turner,  V.  C,  after  briefly  referring  to  the  pleadings,  said,  —  Now, 
the  effect  of  the  evidence  is  to  show  that  t^e  plaintiff,  being  in  want 
of  money,,appIied  to  the  defendant  Prance  to  assist  him  in  raising  it| 
and  that  Prance,  instead  of  preparing  a  security  in  the  common  form, 
prepared  a  settlement,  the  effect  of  which  was  to  deliver  over  the 
plaintiff  bound  hand  and  foot  into  Prance's  power.  Although  there 
may  possibly  be  circumstances  under  which  such  a  transaction  as  the 
above  will  be  supported,  yet  it  never  can  be  so  maintained  without 
the  clearest  evidence  that  the  transaction  was  entered  into  with  the 
concurrence  and  by  the  instructions  of  the 'client.  The  plain  and 
ordinary  duty  of  a  solicitor  is  to  dissuade  the  client  from  executing 
such  a  deed  as  the  one  in  question ;  and)  therefore,  a  solicitor  in  taking 
upon  himself  to  prepare  such  a  deed  as  the  present  for  execution  by 
his  client,  without  the  clearest  evidence  of  the  concunenoe  of  the 
latter,  does  so  subject  to  all  the  consequences  and  liabilities  arising 
from  the  fact,  that  such  a  deed  will  not  be  upheld  by  this  court  No 
evidence  is  adduced  by  the  defendant  Prance  (upon  whom  lay  the 
burden  of  proof)  to  show  such  concurrence  on  the  part  of  his  dient 
All  that  he  alleges  is,  that  he  thought  it  riffht  to  prepare  the  deed  in 
that  form  for  the  purpose  of  protecting  his  dient  from  his  own  impro- 
vidence.    There  is  not  even  evidence  that  the  deed  had  beoi  read 
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over  to  the  plaintiff.  This  bemg  so,  I  can  have  no  doubt  that  this 
deed  must  be  set  aside  in  equity. 

Next,  as  to  the  question  of  costs.  In  adjudging  upon  this,  I  have 
to  refer  to  the  allegations  in  the  bill,  the  conduct  of  the  defendant,  and 
the  circumstances  of  the  case.  Now,  by  the  allegations  in  the  bill,  it 
is  denied  by  the  plaintiff  that  he  had  any  other  object  in  view  in  the 
transaction  but  the  raising  of  money  on  the  security  of  his  estates ; 
and  it  is  stated  that  all  the  other  provisions  in  the  deed  were  inserted 
without  his  knowledge  and  in  fraud  of  his  rights.  The  defendant 
Prance,  on  the  other  hand,  has  offered  no  evidence  in  disproof  of  these 
allegations.  There  is  clearly  no  evidence  of  a  request  by  the  plaintiff, 
that  the  defendant  Prance  should  be  appointed  a  trustee  for  him,  or 
that  he  desired  the  latter,  according  to  the  recital  in  the  deed,  to 
undertake  the  management  of  ius  property  for  him.  If  it  was  desira« 
hie  to  tie  up  the  plaintiff's  property,  why  could  it  not  have  been  tied 
up  in  other  hands  than  those  of  the  defendant  Prance  ?  Why  were 
not  the  members  of  the  plaintifPs  family,  or  his  family  solicitor,  con- 
sulted ?  Looking  at  the  nature  of  the  deed,  and  at  the  duty  imposed 
upon  the  defendant  Prance,  I  think  I  should  not  be  carrying  out  the 
ordinary  rule  of  the  court  unless  I  threw  the  costs  of  the  suit  upon  the 
defendant.  Prance.  It  has  been  said,  that  the  necessity  of  a  suit  had 
been  occasioned  by  the  plaintiff,  the  defendant  Prance  having  expressed 
himself  willing  to  reconvey  if  tlie  plaintiff  would  apologize  for  having 
said  that  the  execution  of  the  deed  had  been  impropedy  obtained 
from  him  by  the  defendant  Prance ;  that  the  plaintiff,  however,  had 
refused,  and  thus  the  suit  had  arisen.  I  cannot  give  any  countenance 
to  the  doctrine  that  a  trustee  can  refuse  to  reconvey  trust  property 
because  the  cestui  que  trust  refuses  to  apologize  for  an  alleged  impu- 
tation on  the  trustee.  There  cannot  be  a  doctrine  more  fatal  to  the 
interests  of  cesduis  que  trust  than  to  hold  that  matters  of  personal  or 
private  feeling  can  be  taken  into  consideration  in  determining  ques- 
tions, whether  of  merits  or  of  costs,  as  between  them  and  their 
trustees.  In  this  view  of  the  case,  I  think  the  allegations  in  the  bill 
were  properly  inserted  by  the  plaintiff.  The  defendant  may  certainly 
have  acted  under  an  innocent  mistake,  but  that  is  no  ground  for  bur- 
dening the  plaintiff  with  these  weighty  trusts. 

The  result  is,  that  there  must  be  a  declaration  that  the  deed  of  trust 
is  void  in  equity,  and  a  decree  for  the  reconveyance  of  the  trust  pro- 
perty to  the  plaintiff,  or  as  he  shall  direct,  by  the  defendant  Pranoe 
and  the  other  parties  interested  under  the  deed,  the  costs  of  those 
other  parties  to  be  paid  by  tlie  plaintiff,  and  to  be  had  over  by  him 
against  the  defendant  Pranoe. 
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Lady  Beresford  v.  Driver.^ 

July  31, 1851. 

Production  6f  Documents — Agents  —  Claim  to  retain  Title-deeds. 

Frodnction  of  mapff  plans,  and  other  docnments  made  bj  land  agents  in  the  coniie  of  their 
employment,  and  to  facilitate  them  in  letting  the  farms,  and  in  oompating  the  rents,  and 
also  the  fines  to  be  paid  by  copyhold  tenants,  will  be  ordered,  thougn  it  was  alleged  that 
they  were  made  for  priyate  nse,  and  were  not  paid  for  by  the  principal,  and  that  the  cost 
was  not  coTored  by  tne  poundage  which  it  had  been  agreed  Uie  agents  should  reeeiTe. 

This  was  a  motion  that  Edward  Driver  and  George  Neale  Driver 
might  produce  for  inspection  and  for  the  usual  purposes,  the  several 
books,  documents,  papers,  and  writings  by  their  answer  and  the  sche* 
dules  thereto  admitted  to  be  in  their  custody,  possession,  or  power. 

The  plaintiff,  under  the  will  of  Samuel  Peach,  her  former  husband, 
was  seised  in  fee  of  the  manor  of  Waterleach,  in  the  county  of  Cam- 
bridge, and  of  divers  lands  part  of  the  manor. 

Samuel  Peach,  during  his  life,  and  the  plaintiff  after  his  decease  in 
1832,  employed  Messrs.  Driver  to  collect  the  rents  and  fines,  and  to 
transact  the  general  business  of  the  manor  ^t  a  poundage  of  5/.  per 
cent  upon  the  rack-rents,  and  also  upon  the  amount  of  the  fines 
assessed  upon  the  copyhold  tenants,  which  was  to  include  and  cover 
all  charges  and  expenses. 

When  entering  upon  their  duties  the  plaintiff's  husband  delivered 
to  Messrs.  Driver  several  deeds,  maps,  plans,  rent-rolls,  books  of  refer* 
ence  to  maps  and  plans,  papers  and  memorandums,  and  they  in  the 
course  of  their  employment  made  others  for  the  more  convenient 
management  of  the  estate  and  collection  of  the  rents  and  profits* 
These  documents  were,  as  alleged,  prepared  from  the  documents  deli- 
vered to  the  defendant  without  any  right,  except  as  the  agents  and 
for  the  use  and  benefit  of  the  plaintiff,  and  for  which  they  were  paid 
by  the  poundage  allowed  to  them,  and  that  such  maps,  plans,  &a,  had 
become  muniments  and  evidence  of  titie. 

In  June,  1850,  the  plaintiff  discharged  Messrs.  Diiver  from  their 
employment. 

.  It  was  also  alleged  that  the  defendants  had  divers  letters  from 
tenants  of  the  manor  and  lands,  and  also  other  papers  and  docu- 
ments relating  to  the  estate  and  to  the  business  transacted  for  the 
plaintiff. 

Upon  an  application  for  all  the  deeds,  maps,  plans,  &a,  Messrs. 
Driver  delivered  up  some  of  them  only,  but  refused  to  deliver  alL 

The  bill  then  charged  that  the  defendants  should  set  forth  the 
detoiption,  number,  and  particulars  of  the  maps,  &c.,  and  also  of  the 
letters,  and  it  prayed  that  they  might  be  deliven^  up. 

The  defendants,  by  their  answer,  said  that  they  had  been  employed 
by  the  stewards  of  the  manor  to  m&JLC  assessments,  of  the  fines,  for 
which  no  charge  had  been  made,  but  that  they  had  received  the  fines 

1  30  Law  J.  Bep.  (k.  6.)  Chsoc  476. 
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and  accounted  for  them ;  that  they  had  made  different  rough  calcula- 
tions and  memoranda  in  paper-books,  and  upon  several  pieces  of 
paper  for  the  purpose  of  calculating  and  assessing  the  fines,  which 
they  had  kept  for  their  own  private  use  and  guidance ;  that  the  ori- 
ginal plans  and  documents  had  been  delivered  up,  but  that  they  had 
retained  the  rough  paper-books  and  rough  calculations  and  memo- 
randa as  to  fines,  and  the  private  memoranda  and  rental  and  cash- 
books,  and  also  the  field-book,  and  certain  other  books  containing  fair 
copies  of  the  accounts  from  the  year  1833  to  the  year  1850  between 
the  respective  owners  of  the  manor  and  lands  and  these  defendants  as 
receivers,  and  which  last  mentioned  books  contained  memoranda  of 
the  settlement  from  time  to  time  of  such  respective  accounts,  and  of 
the  vouchers  relating  thereto  signed  by  Samuel  Peach  and  the  plain- 
tiff: that  they  also  had  a  rough  book  of  lithographed  plans  of  differ- 
ent parts  of  the  estate  procured  by  these  defendants  without  any 
expense  to  the  plaintiff,  or  cut  out  of  different  printed  particulars  pre- 
pared in  the  year  1829,  for  letting  different  farms  of  the  estate  and  not 
wanted  for  that  purpose,  and  bound  up  together  in  a  book  at  the 
expense  of  the  defendants,  and  having  various  notes  in  ink  and  in 
pencil  written  by  one  or  other  of  the  defendants  for  their  own  private 
use,  several  of  which  lithographed  plans  were  delivered  to  the  plain- 
tiil''s  solicitors  before  the  bill  was  filed.  And  also  that  they  had  vari- 
ous letters  written  by  different  tenants  of  the  estates,  and  other  persons 
to  the  defendants,  and  also  letters  from  Samuel  Peach  and  the  plain- 
tiff, and  their  respective  stewards  and  solicitors  to  these  defendants, 
and  numerous  copies  of  letters  from  these  defendants,  or  one  of  them, 
to  S.  Peach  and  the  plaintiff,  and  to  their  stewards  and  solicitors,  and 
also  numerous  letters  as  to  the  assessments  of  fines,  and  accounts  of 
fines  received  by  the  stewards  of  the  manor  and  transmitted  by  them 
to  the  defendants,  and  also  three  printed  bills,  and  an  act  of  parlia- 
ment, which  were  procured  by  the  defendants  at  their  own  expense 
and  for  their  own  private  use,  and  also  that  they  had  certain  receipts 
and  vouchers,  some  of  which  related  to  the  final  account  between  the 
defendants  and  the  plaintiff,  and  which  though  approved  had  not  been 
signed  by  the  plaintiff  And  also  a  bundle  of  letters,  and  other  papers 
relating  to  new  buildings  and  repairs  upon  the  estate,  and  also  the 
different  letters  and  copies  of  letters  between  the  plaintiff's  solicitors 
and  the  defendants  and  their  solicitors,  and  the  schedule  and  receipts 
for  documents  delivered  up  by  the  defendants'  solicitor  to  the  plain- 
tiff's solicitors,  and  the  receipt  for  617/.  2s,  Id.;  that  the  last  men- 
tibned  letters  were  material  to  the  defendants  upon  an  action  which 
they  had  brought  against  the  plaintiff. 

The  schedule,  besides  the  documents  metioned  in  the  answer, 
referred  to  several  bundles  of  letters  and  papers  sealed,  but  described 
indefinitely  as  a  bundle  of  letters  and  papers  relating  to  buildings  and 
repairs ;  a  bundle  of  letters  relating  to  fines  and  quit  rents ;  a  bundle 
of  letters  relating  to  notices  to  quit  and  letting  the  farms ;  a  bundle 
of  letters  relating  to  the  assessment  of  land  tax ;  a  bundle  of  letter^ 
relating  to  the  enfranchisement  of  lands  taken  in  by  the  company  for 
making  a  railway  from  Ely  to  Cambridge. 
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Mr.  Lloyd  and  Mr.  Shapter^  on  behalf  of  the  plaintiff,  in  support 
of  the  motion. 

Mr.  Roupell  and  Mr.  Hallett^  for  the  defendants.  The  work  dona 
had  been  paid  for  in  the  poundage,  and  the  estate  had  received  the 
benefit  of  the  results,  but  the  method  of  attaining  those  results  waft 
the  trade  of  the  defendants,  and  each  party  had  his  own  particiilar 
mode  of  making  his  calculations  and  attaining  results.  Those  they 
had  worked  out  accordingly  and  in  detail,  and  they  had  been  recom* 
pensed  for  the  result  in  the  poundage,  but  thev  were  not  paid  for 
instructing  others  to  work  out  the  results,  neither  were  the  rough 
calculations  made  for  the  inspection  of  others,  but  for  their  own 
private  purposes,  which  might  be  applicable  to  other  estates  as  well 
as  this.  To  expose  the  defendants'  method,  therefore,  was  to  deprive 
them  of  the  benefits  of  their  experience  and  assiduity,  and  their  care 
in  preserving  the  means  by  which  they  arrived  at  given  results.  If 
these  documents,  or  even  if  copies  of  them,  were  obtained,  it  would 
enable  the  plaintiff  to  make  an  agent  of  a  very  uneducated  person. 
The  field-book  was  also  made  for  the  private  information  of  the  defend- 
ants :  that  also  was  to  assist  the  calculations  of  the  fines,  possibly  to 
save  journeys  upon  each  assessment.  It  was,  however,  a  work  of  the 
defendants,  and  not  paid  for  in  the  poundage.  As  to  the  settled 
accounts,  they  were  the  discharge  of  the  defendants,  their  indemnity 
for  the  vouchers  stated  in  them ;  as  for  the  lithographed  plans,  they 
were  collected  and  kept  as  an  album,  they  were  pictures  of  the  estate ; 
but,  though  agents,  there  was  nothing  to  prevent  them  from  exercising 
their  artistic  skill  even  in  delineating  or  reducing  to  canvas  a  view  or 
a  field  of  the  estate  of  which  they  were  the  agents,  but,  upon  the 
book  containing  these,  memoranda  and  notes  had  be^n  made,  the 
substance  of  which  was  not  stated.  Further  than  that,  they  were 
made  for  private  use.  A  man's  experience  was  most  satisfactorily 
.gained  from  the  business  in  which  he  was  professionally  engaged,  but 
u  his  private  books  and  private  memoranda  were  to  be  taken  from 
him  or  exposed,  it  would  prevent  his  reaping  the  advantages  he  might 
have  reasonably  expected.  As  for  many  of  the  letters,  they  were 
described  indehnitely  as  bundles,  without  saying  from  or  to  whom. 
The  print  of  the  act  of  parliament  and  the  bills  had  been  obtained  by 
the  defendants  at  their  own  costs  and  for  their  private  use.  The 
plaintiff  denied  her  liability  to  pay  for  preparing  to  sell  the  manor  and 
estate  which  had  been  ordered.  Various  letters  had  been  written 
respecting  the  business,  and  it  was  now  sought  to  obtain  an  in* 
spection  of  them  without  satisfying  the  defendants'  demands.  With 
respect,  however,  to  the  documents  generally,  they  were  the  property 
of  the  defendants,  and  ought  not  to  be  produced,  since  if  copies  could 
be  obtained,  the  originals  would  cease  to  be  of  any  value,  and  in 
effect  a  decree  would  be  obtained  at  once.  Lingen  v.  Simpson^  6 
Madd.  290 ;  1  Sim.  &  S.  600 ;  Peacham  v.  Daw,  6  Madd.  98. 

The  Master  op  the  Rolls.     The  question  is,  whether  the  owfter 
of  an  estate,  as  against  his  agent,  has  a  right  to  require  the  pro- 
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dnction  of  documents  made  by  him  during  his  agency,  and  with 
reference  to  his  employment  The  object  of  the  suit  is  to  have  these 
documents  delivered  up.  I  am  far  firom  saying  that  all  documents 
made  under  such  circumstances  ought  to  be  delivered  up,  but  it  is 
impossible  to  form  an  opinion  without  seeing  them.  It  was  said  that 
the  plaintiff  had  no  right  to  a  view  of  the  estate  which  was  made  by 
an  agent  who  happened  to  be  an  artist.  This  might  be  true,  but  the 
picture  and  the  ot^er  things  in  question  must  be  seen  before  the  court 
could  arrive  at  any  conclusion  in  directing  what  ought  to  be  delivered 
up  and  what  ought  to  be  retained,  or  whether  the  work  done  was  such 
that  it  was  covered  by  the  per  oentage,  which  was  the  method  of 
remuneration  adopted  in  the  present  case.  I  must,  therefore,  direct 
the  whole  of  the  documents  to  be  produced. 

Mr.  BoupelL  Certain  of  the  documents  consist  only  of  calcnla* 
tions  made  for  assessing  the  fines  upon  the  copyhold  tenants.  These 
were  made  upon  a  system  which  had  suggested  itself  to  the  defend- 
ants in  the  course  of  their  practice.  A  production  of  these  rough 
calculations,  involving  as  it  did  the  making  copies,  would  be  to  lay 
open  the  manner  of  conducting  their  business.  An  affidavit  stating 
these  facts  might  possibly  be  thought  sufficient  to  avoid  the  necessity 
of  their  production. 

The  Master  of  the  Rolls.    I  cannot  accede  to  this. 

Mr.  Lloyd.    Many  of  the  papers,  &c  are  referred  to  as  bundles 
sealed.    The  seals  will  be  broken  that  the  plaintiflf  may  inspect  them. 
Mr.  EoupelL    I  anticipate  that 


^  re  The  Direct  Shrewsbury  and  Leicester  Railway  Company  ; 

ex  parte  Brittain.^ 

Febmazy  25, 1851. 

Company —  Winding^p  Act —  Contributory — Provisional  Committee* 

man — Acceptance  of  Shares. 

A  party  consented  to  have  his  name  placed  on  the  list  of  provisional  committee-men,  and 
agreed  to  take  shares.  Shares  were  allotted  to  him,  bnt  he  did  not  pay  the  deposits 
thereon  mitU  after  the  midertaking  had  been  abandoned,  and  he  noTer  execated  the 
subscribers'  agreement  or  parliamentaiy  contract,  without  which  it  was  expressly  stated 
he  could  take  no  interest  in  the  company.  The  master  struck  his  name  off  the  list  of 
contributories :  — 

Hddy  upon  appeal  from  this  decision,  that  he  had  brought  himself  within  the  rule  in  Upfill's 
case,  and  Ms  name  must  be  replaced  on  the  list  of  contributories. 

m 

This  was  a  motion  to  reverse  the  decision  of  the  Master,  who  had 
struck  the  name  of  Mr.  Brittain  off  the  list  of  contributories  to  the 
above  company. 


>  20  Law  J.  Rep.  (zr.  s.)  Chanc.  479 ;  1  Simons,  n.  s.  281. 
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The  company  having  been  provisionally  registered,  a  prospectus 
was  issued,  and  a  letter  was  addressed  to  Mr.  Brittain,  on  the  18th  of 
October,  1845,  requesting  him  to  allow  his  name  to  be  placed  on  the 
list  of  provisional  committee-men.  Mr.  Brittain,  in  answer,  said  he 
should  be  glad  to  have  his  name  placed  upon  the  provisional  com- 
mittee as  an  ornamental  member,  and  was  willing  to  take  such  shares 
as  might  be  allotted  to  him,  but  that  being  connected  with  several 
other  railway  companies,  it  would  be  out  of  his  power  to  act  upon  the 
executive.  One  month  afterwards  Mr.  Brittain  received  a  letter  from 
the  secretary,  informing  him  that  he  had  been  allotted  twenty-five 
shares  in  the  undertaking  by  the  committee  of  management,  and  that 
the  instalment  of  2s.  per  share  must  be  paid,  before  the  4th  of  Decem* 
ber,  to  one  of  the  bankers  of  the  company,  and  on  payment  thereofi 
and  of  the  residue  of  the  deposit,  amounting  to  2L  2s.  6<L  per  share, 
he  would  receive  scrip  certificates,  which  would  be  granted  on  the  due 
execution  of  the  subscribers'  agreement  and  parliamentary  contract, 
without  which  no  person  would  be  recognized  as  a  subscribe  or  be 
entitled  to  any  interest  in  the  undertaking.  Mr.  Brittain  paid  the 
whole  amount  of  the  deposit  on  the  16th  of  January  into  one  of  the 
bankers  of  the  company,  but  previously  to  that  time  the  undertaking 
had  been  abandoned.  Mr.  Brittain  uev^  executed  the  subscribeis* 
deed  or  parliamentary  contract  Upon  this  evidence,  the  master,  in 
winding  up  the  company,  had  struck  Mr.  Brittain's  name  out  of  the 
list  of  contributories. 

Mr.  Matins  and  Mr.  Glasses  in  support  of  the  motion  to  reverse 
that  decision,  on  behalf  of  the  official  manager,  contended  that  as 
Mr.  Brittain  had  consented  to  have  his  name  placed  on  the  list  of 

Erovisional  committee-men,  and  had  accepted  shares,  he  had  brought 
imself  within  the  rule  in  t^JUPs  case^  2  House  of  Lords  Cases,  674; 
0.  c.  1  Eng.  Rep.  13. 

Mr.  Bethell  and  Mr.  Manisty  cited  Barber^s  case^  18  Law  J.  Rep. 
(n.  s.)  Chanc.  242,  and  contended  that  as  Mr.  Brittain  had  not  paid  his 
deposits  before  the  abandonment  of  the  undertaking,  and  had  not 
signed  the  subscribers'  agreement  or  parliamentary  contract,  without 
which  it  was  expressly  stated  he  would  take  no  interest  in  the  under- 
taking, the  master  was  right  in  striking  out  his  name  from  the  list  of 
contributories. 

Lord  Cranworth,  V.  C.  I  have  stated  more  than  once  that  I  did 
not  understand  the  principle  on  which  VjdJUPs  case  was  decided,  and 
therefore  it  is,  at  all  times,  difficult  for  me  to  say  what  cases  come 
within  that  decision,  but  I  confess  I  cannot  see  in  what  the  present 
case  differs  from  that  of  UpJilL  Mr.  Brittain  was  a  member  of  the 
provisional  committee,  that  is  not  disputed;  and  although  he  con- 
sented only  to  be  an  ornamental  member,  which  I  take  to  mean  that 
ke  did  not  intend  to  take  an  active  part  in  the  management  of  afiairs, 
still  that  can  make  no  difference,  as  Upfill  was  not  an  active  member 
of  the  provisional  committee.    Then,  as  to  his  taking  shares,  Mr. 

a* 
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Biittain  says  he  was  willing  to  take  shares,  which  was  a  prospective 
acceptance  of  them.  If,  however,  upon  the  shares  being  allotted,  he 
had  not  agreed  to  accept  them,  or  if  he  had  objected  to  the  terms 
proposed,  that  might  have  lnY)Ught  his  case  witibin  the  decision  in 
jBarber^s  case^  but  he  actually  paid  the  full  amount  of  deposits 
required,  which  was  the  strongest  method  of  shewing  that  he 
accepted  the  shares.  Under  these  drcumstanoes,  I  think  this  case 
cannot  be  distinguished  from  UpfilPs  case^  and  that  Mr.  Brittain's 
name  must,  consequently,  be  placed  on  the  list  of  contributories. 
The  costs  of  the  official  manager  must  be  paid  out  of  the  estate. 


The  South  Staffobdshibe  Railway  Company  v.  Hall.^ 

July  18,  1851. 

Btjunction-^DissobUion  of, 

1%e  Yice-Chancellor,  acting  on  the  anHioritj  of  2%e  London  and  North  WeiUm  BaSwaa 
Gm^fty  T.  Smithy  1  Mac.  &  Gor.  816,  granted  an  ex  parte  injunction  on  the  application  of 
A  railway  company  restraining  the  land-owner  from  taking  proceedings  nnder  the  68th 
section  of  TheXands  Clauses  Consolidation  Act,  1845,  for  setuing  the  amount  of  compen* 
sation  to  be  paid  to  him  b^  the  company :  his  Honor  subsequently  dissoWed  the  injonctioii 
at  the  instance  of  the  derondant  on  the  authority  of  The  £att  and  West  India  Docke  and 
Birmingham  Junction  BaiUoajf  Qmypany  t.  GatUoe^  3  Mac.  &  Gor.  155 ;  0.  o.  8  £ng.  Bep.  59: 
in  the  meanwhile,  the  time  limited  for  taking  proceedings  under  the  68th  section  haa 
expired.  The  company,  who  had  not  raised  the  question  before  the  Vioe-Chanoellor, 
appealed  from  the  order  dissolying  the  injunction,  on  the  ground  that  it  ought  to  have 
been  made  on  sudi  terms  as  that  their  rignts  to  take  procSsdlngs  under  the  68th  section 
might  not  be  affected  by  the  lapse  of  time.    The  Lord  Chancellor  refiued  the  applicatiOD. 

The  circumstanoes  of  this  case  were  precisely  similar  to  those  in 
Uie  London  and  North  Western  Railway  Company  v.  Smithy  1  Mac  tc 
Gtor.  21& 

The  defendants,  on  the  12th  December,  1850,  had  served  on  the 
company  a  notice  under  the  68th  section  of  The  Lands  Clauses  Con- 
solidation Act,'1845,  claiming  a  sum  of  550^  by  way  of  compensation 
for  damage  occasioned  to  the  farm  of  the  defendants  by  reason  of  the 
railway  crossing  on  a  level  the  only  road  leading  to  the  farm ;  and  the 
defendants  called  on  the  company  either  to  pay  the  sum  so  daimedi 
or  else  to  summon  a  jury  to  assess  the  amount  of  the  damage. 

The  company  thereupon  filed  a  bill,  which  was  almost  a  transcript 
of  that  in  The  London  and  North  Western  Railway  Company  v.  SmUh^ 
1  Mac.  &  Gor.  216 ;  praving  an  injunction  restraining  the  defendants 
from  taking  any  proceedmgs  whatever  against  the  company  pursuant 
to  their  notice,  or  from  taking  any  other  proceedings  under  The  Lands 
Clauses  Consolidation  Act,  1845,  for  settling  the  amount  of  compen* 
sation* 

On  the  2d  January,  1851,  the  Vioe-Chancellor  Lord  Cranworth 

—     ■■  ■!■        I  I  ■■  I         ■    ■  I  ,     ■         ■      ■■  .  II  .  11——.—  — — ^ 

^  8  Mac  &  Gor.  85$. 
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granted  an  injunction  ez  parte  in  confonnity  with  the  prayer  of  the 
bill,  and  did  bo  on  the  authority  of  Lord  Cottenham's  decision  in  the 
case  of  The  London  and  North  Western  Railway  Oompa/ny  v.  Smiihy 
1  Mac.  &  Oor.  216.  On  the  24th  Febroaxy,  1851,  the  defendants 
applied  to  the  Vice- Chancellor  to  dissolve  the  injunction,  relying  on 
the  case  of  The  East  and  West  Ludia  Docks  and  Birmingham  Kauway 
Company  v.  Gattke^  decided  by  the  Lord  Chancellor  on  the  11th  Fel^ 
maiy,  1851,  (since  reported,  3  Mac  &  Gor.  155 ;  s.  o.  3  Enff.  Rep. 
59.)  On  the  22d  March,  1851,  liie  Vice-ChanceJlor  delivered  judg- 
ment, and,  considering  the  decision  of  the  Lord  Chancellor  in  the 
case  last  referred  to  as  directly  in  ixnnt,  and  notwithstcuidin^  the 
decision  of  Lord  Cottenham  in  The  London  and  North  Western 
Railway  Company  v.  Smithy  dissolved  the  injunction.  1  Sim.  (n.  s.) 
873. 

Under  these  drcnmstances,  the  company  desired  to  avail  themselves 
of  the  provisions  of  the  68th  section  of  the  act,  and  to  issue  their 
warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  amount  of 
compensation,  but  found  they  were  precluded  from  £>ing  so  in  conse- 
quence of  the  time  limited  by  the  act,  namely,  twenty-one  days  after 
the  receipt  of  the  defendant's  notice,  having  expired  while  the  injunc- 
tion was  in  force :  the  injunction  had  been  obtained  on  the  last  day 
of  the  time  limited. 

No  notice  was  apparently  taken  before  the  Vice-Chancellor  of  the 
difficulty  in  which  the  company  was  placed ;  but  the  company  now 
appealed  to  the  Lord  Chancellor  from  the  order  made  by  the  Vice- 
Chanoellor,  on  the  ground  that  the  injxmction  ought  not  to  have  been 
dissolved  absolutdy,  but  on  such  terms  as  would  have  placed  the 
company  in  the  same  position  as  when  the  injunction  was  obtained. 

M^.  RoU  and  Mr.  Speedy  for  the  company,  did  not  dispute  the 
validity  of  the  Vice-Chancellor's  order,  so  far  as  related  to  the  disso- 
lution of  the  injunction,  but  submitted  that  it  ought  to  have  been 
made  on  such  terms  as  to  prevent  the  effect  of  tdlowing  the  time 
which  had  elapsed  between  tne  granting  of  the  injunction  and  its  dis* 
solution  being  reckoned  as  against  the  company ;  and  that  it  was  in 
the  discretion  of  the  judge,  on  dissolving  an  injunction,  to  impose 
such  terms  as  the  circumstauces  of  the  case  rendered  equitable. 

(The  Lord  Chancellor  referred  to  the  case  oi  Marquis  of  Waterford 
V.  J3i^A/,  11  CL  &  Fin.  653 ;  where  it  was  held  that  a  party  who 
mistakes  his  right  and  sues  in  a  wrong  form,  is  not  entitled  to  an 
order  that  would  deprive  the  defendants  of  the  benefit  of  any  altera* 
tions  made  in  the  law  in  tiie  mean  time.] 

Mr.  J.  Parker  and  Mr.  WUlcockj  for  the  defendants,  submitted  that 
the  only  question  on  an  appeal  was,  whether  the  judj^e  below  was 
right  at  the  time  he  pronouno^  the  order  appealed  from,  and  not 
whether,  in  consequence  of  some  subsequent  event,  the  propriety  of 
the  Older  might  be  questioned ;  that  the  point  now  raised  was  one  to 
be  submitted  to  the  Vice-ChanceUor,  and  not  to  be  treated  as  the 


32  COURTS  OF  CHANCERY,  1851. 

Dew  V.  CUuk. 

ground  of  an  appeal  They  insisted  that  they  were  entitled  to  have 
the  injunction  dissolved,  and  that  they  ought  not  to  be  deprived  of 
any  right  arising  out  of  such  dissolution. 

The  Lord  Chancellor  (stopping  the  counsel  for  the  defendants) 
said  that  he  would,  if  necessary,  hear  the  reply  after  he  had  remarked 
on  one  or  two  points  in  the  case.  His  Lordship  then  observed,—- 
that  there  appeared  to  be  no  instance  in  which  the  court  had  imposed 
terms  on  dissolving  an  injunction  where  such  dissolution  proceeded 
on  the  ground  that  the  injunction  ought  not  to  have  been  granted ; 
that,  in  the  present  instance,  the  plaintiffs  ought  never  to  lutve  had 
the  injunction,  and  that  there  was  no  ground  for  depriving  the  defend* 
ants  of  any  advantage  that  the  existence  of  that  injunction  might 
have  conferred  upon  them ;  that,  at  all  events,  the  j^aintifis  should 
have  made  the  present  application  to  the  Vice-Chancellor  when  he 
dissolved  the  injunction,  and  could  not  be  permitted  to  gain  the 
indulgence  now  sought  by  way  of  appeaL 

His  Lordship  also  remarked  on  the  delay  of  the  company  in  making 
the  application,  observing  that,  in  cases  like  that  under  consideration! 
the  court  requires  a  party  to  be  prompt,  whereas  the  plaintiffs,  though 
fully  aware  of  the  legal  rights  s>f  the  defendants,  had  defened  apply- 
ing to  the  court  till  the  present  time,  and  had  also,  as  it  app€»Ba^| 
resisted  the  enforcement  of  those  rights  at  law  by  pleading  to  an 
action  brought  by  the  defendants,  and  raising  the  same  points  at  law 
as  they  had  originally  relied  on  in  equity. 

His  Lordship  concluded  by  expressing  his  opinion,  that  the  court 
had  no  authority  to  impose  any  terms  on  the  defendants. 

Mr.  Speed  stated,  that  after  this  declaration  of  the  opinion  of  the 
court  he  would  not  further  prolong  the  discussion. 

The  Lord  Chancellor  accordingly  dismissed  the  application  with 


Dew  v.  Clark  ;  and  in  the  Matter  of  the  Act  1  Will.  4,  c.  36.^ 

July  12,  19,  1851.  • 

Order  to  pay  Money '^Charging  Party  in  Custody. 

The  Lord  Chancellor  has  no  jurisdiction  under  the  17th  role  of  the  15th  section  of  the  Act 
1  Will.  4,  c.  36,  to  dischara^  a  partj  in  custody  for  the  non-payment  of  a  sum  of  money 
ordered  to  be  paid  in  a  suit 

This  was  the  petition  of  Thomas  Clark,  one  of  the  defendants  in 
the  above  suit.    It  stated  that  on  the  27th  February,  1827,  the  peti- 

1 8  Mac.  &  Got.  867. 
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tioner  was  attached  and  imprisoned  on  a  writ  of  execution  issued  in 

Eursuance  of  an  order  made  by  the  Vioe-Chancellor  of  England, 
earing  date  the  17tb  JulV)  1826,  whereby  it  was  ordered,  that  the 
petitioner  and  his  brother  V.  Clark  should  on  or  before  the  1st  Novem* 
ber,  1826,  pay  the  sum  of  500/.  into  court ;  it  stated  also  other  con* 
tempts,  by  (usobedience  to  various  orders  and  to  the  decree  made 
in  the  suit  in  the  year  1831,  in  respect  of  which  the  petitioner  was 
detained  in  prison. 

The  petition  further  stated  that  the  petitioner  had  from  time  to  time 
attend^  the  several  masters  of  the  court  who  had  visited  the  Fleet 
and  Queen's  prisons  pursuant  to  the  act  1  Will.  4,  c  36,  and  had 
been  examined  by  them  respecting  the  particulars  of  his  case  and 
that  the  said  masters  had  from  time  to  time  reported  their  respective 
opinions  thereon  to  the  court  as  directed  by  the  act ;  that  the  petitioner 
had  not  the  means  or  power  nor  did  he  believe  that  he  would  ever  be 
in  a  position  to  dear  himself  from  the  several  contempts  in  respect  of 
which  he  was  suffering  imprisonment,  and  that  he  would  be  compelled 
to  remain  in  prison  for  the  rest  of  his  life  unless  he  should  be  released 
therefrom  by  the  order  of  the  court;  that  he  was  then  upwards  of 
seventy-three  years  of  age,  more  than  twenty-four  of  which  he  had 
passed  in  prison  by  reason  of  his  inability  to  comply  with  the  said 
orders  and  decree ;  and  that  the  petitioner's  health  was  fast  failing 
him. 

The  petition  prayed,  that,  in  consideration  of  his  long  imprison- 
ment and  of  his  being  utterly  unable  to  dear  his  contempts  by  further 
complying  with  the  several  orders  and  decree  in  the  suit  or  with  any 
of  them,  nis  Lordship  would  be  pleased  to  order  that  the  petitioner 
might  be  discharged  from  his  said  contempts  and  that  he  might  be 
foitiiwith  released  from  prison  and  from  further  compliance  with  the 
several  orders  and  decree  made  in  the  suit  under  or  in  respect  of  which 
the  petitioner  was  in  contempt  or  was  then  suffering  imprisonment. 

Mr.  J.  Parker  and  Mr.  Frithj  in  support  of  the  petition,  referred  to 
the  7th,  15th,  16th,  and  17th  rules  of  the  15th  section  of  the  act 
1  Will.  4,  c  36,  and  contended  that  the  17th  rule^  was  applicable  to 
aU  orders  for  the  payment  of  money,  such  orders  being  treated  as 
debts.  They  referred  also  to  the  act  2  Will.  4,  c.  58,  and  to  the  79th 
of  Lord  Bacon's  orders,  (Beames's  Orders,  p.  35,)  as  to  a  discharge  of 
grace  after  sufSident  punishment. 

Mr.  W.  Morris  and  it&.  HuffheSj  contra.  The  petitioner  cannot  be 
entitied  to  his  discharge  on  this  application:  he  must  follow  tfie 
ordinary  course  and  pass  through  the  Insolvent  Debtors  Court.  Al- 
though the  17th  rule  is  in  its  t^ms  general,  yet  it  must  be  looked  at 
with  a  due  regard  to  the  rest  of  the  act ;  it  only  appUes  to  the  dis* 

1 "  That  in  any  other  case  of  a  commitment  for  contempt,  not  herein  specially  pro- 
Tided  for,  the  court  may,  npon  any  such  application  as  last  idToresaid,  or  upon  any  such 
teport  as  aforesadd,  make  such  order  for  tne  discharge  of  the  prisoner,  upon  any  such 
terms,  and  making,  if  the  couri  shall  see  fit,  any  costs  in  the  cause,  as  to  the  court  shall 
seem  proper." 
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charge  of  persons  in  custody  for  not  doing  acts,  the  non«performanee 
of  which  by  the  party  himself  does  not  leave  his  adversary  in  a  worse 
position,  such  as  non-appearance,  non-execution  of  deeds,  and  the  like. 
If  the  petitioner  succeeds  on  this  occasion,  any  one  taken  under  a 
capias  in  pursuance  of  the  18th  section  of  the  act  1  &  2  Vict  c.  110| 
might  obtain  his  discharge  without  an  application  to  the  Insolvent 
Debtors  Court,  although  that  is  the  only  mode  of  release  pointed  out 
by  that  act 

Mr.  J.  Parker  J  in  reply. 

The  Lord  CHAnrcELiiOR,  at  the  conclusion  of  the  argument,  observed, 
that  it  appeared  to  him  that  there  was  no  case  under  the  17th  rule 
where  a  party  had  been  discharged,  his  opponent  having  an  interest 
in  the  acts  being  done,  before  the  end  had  been  accomplished  for 
which  the  imprisonment  was  incurred. 

July  19.  The  Lord  Chancellor  said,  that  after  much  con- 
sideration he  had  come  to  the  conclusion  that  he  had  no  power  to 
make  the  order  asked ;  and  after  detailing  the  facts  of  the  case,  and 
observing  that  the  sum  for  the  non-payment  of  which  the  petitioner 
was  in  custody  must  be  assumed  to  be  a  just  debt  owing  by  him, 
proceeded  as  follows :  — 

The  present  application  is,  that  Mr^  Clark  may  be  discharged  from 
this  debt  under  the  provisions  of  the  act  1  WilL  4,  c  36.  I  however 
think  that  I  have  no  power  or  discretion  to  give  such  a  dischargei 
but  Mr.  Clark  may  discharge  himself  by  paying  the  debt  as  far  as  he 
can,  or,  in  other  words,  by  passing  through  the  Insolvent  Debtors 
Court  If  I  had  the  power  to  do  what  is  asked,  I  should  probably 
exercise  it  I  had  intended  expressing  my  reasons  more  fully,  but 
having  been  asked  for  my  judgment,  I  have  stated  the  conclusion  at 
which  I  have  arrived. 


In  the  Matter  of  The  Suitors  of  the  High  Court  of  Chancery. 

Ex  parte  Allen.^ 

July  19,  23,  1851. 

Practice  —  Order  for  the  Payment  of  Money — Costs. 

Order  made  for  the  pajmcnt  ont  of  the  snitors  fee  fund  account  of  costs  incurred  by  an 
officer  of  the  court  in  defending  legal  proceedings  instituted  against  him  in  consequenoO 
of  the  performance  of  his  duties. 

This  was  the  petition  of  William  Henry  Allen,  the  tipstaff  attending 

— ^ 

1 S  Mac.  &  Gor.  860. 
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the  High  Court  of  Chancery,  for  the  payment  out  of  the  suitors  fee 
fund  account  of  certain  costs  incurred  by  him  under  the  following 
circumstances  stated  in  the  petition. 

The  petitioner  was  appointed  to  act  as  tipstaff  on  or  about  the  10th 
November,  1838 ;  and  in  pursuance  of  the  5th  section  of  the  act  11 
and  12  Vict  c.  7,  amending  an  act  5  Vict,  c  22,  for  consolidating  the 
Queen's  Bench,  Fleet,  and  Marshalsea  prisons  and  regulating  the 
Queen's  prison,  he  gave  a  bond  to  the  keeper  of  the  Queen's  prison 
for  the  faithful  discharge  of  his  duties.  It  appeared  that  some  dis- 
putes existed  between  the  petitioner  and  the  keeper  of  the  Queen's 
prison  in  reference  to  the  right  of  the  latter  to  command  the  services 
of  the  petitioner  in  respect  of  prisoners  confined  in.  the  Queen's 
prison. 

On  the  13th  November,  1849,  the  petitioner,  as  the  tipstaff  attend- 
ing  the  Court  of  Chancery,  was  directed  to  apprehend  Elizabeth  Bel- 
son  and  William  Henry  Hartman  for  contempt  of  the  court,  but  the 
keeper  of  the  Queen's  prison  at  the  same  time  insisted  on  the  peti- 
tioner performing  certain  directions  he  had  given  to  him  to  attend  the 
Court  of  Exchequer  with  a  prisoner.  The  petitioner  accordingly 
brought  the  matter  before  the  Liord  Chancellor,  and  on  the  14th 
November,  1849,  an  order  was  made  directing  the 'petitioner  to  exe- 
cute the  warrants,  and  that  the  keeper  of  the  Queen's  prison  should 
have  notice. 

In  Easter  term,  1850,  an  information  was  filed  against  the  peti- 
tioner by  her  Majesty's  attorney-general  for  having  refused  to  obey 
the  directions  of  the  keeper  oi  the  Queen's  prison.  The  petitioner 
thereupon  submitted  a  statement  of  the  circumstances  to  th^  Lord 
Chancellor;  and  on  the  1st  May,  1850,  received  a  note  from  the 
chief  registrar  stating  that  he  must  not  let  judgment  go  against  him 
by  default,  but  must  plead  to  the  action.  The  petitioner  accordingly 
appeared  to  the  information,  pleaded  thereto,  and  defended  the  same 
until  the  further  proceedings  therein  were  stayed  through  the  interfer- 
ence of  the  Lord  Chancellor ;  and  in  doing  this  he  incurred  consider- 
able costs. 

Under  these  circumstances,  W.  H.  Allen  now  presented  his  petition, 
which  after  stating  the  facts  of  the  case,  and  that  the  solicitor  to  the 
suitors  fund  had  declined  to  make  the  claim,  prayed  that  the  petition- 
er's said  costs  might  be  taxed,  and  the  payment  thereof  directed  out 
of  the  suitors  fee  fund  account,  or  out  of  such  other  funds  as  might 
be  applicable  to  the  purpose. 

By  a  general  order  of  the  court,  dated  the  5th  March,  1836,  it  is 
ordered  that  all  claims  for  money  (other  than  those  in  the  order  speci- 
fied) out  of  the  two  accounts  thereinbefore  mentioned,  or  out  of  the 
suitors  fee  fund  account,  (except  in  cases  of  forma  pauperis^)  shall  be 
made  by  the  solicitor  to  the  suitors  fund ;  but  upon  the  refusal  of  such 
solicitor  to  apply,  the  party  making  such  claim  shall  be  at  liberty  to 
bring  the  propriety  thereof  by  petition  before  the  court,  subject  to  the 
discretion  of  the  court  as  to  the  payment  of  costs. 

Mr.  MalinSj  in  support  of  the  petition,  submitted  that,  with  regard 
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to  the  fund,  the  jmifidiction  of  the  Lord  Chancellor  was  clear,  and 
that  the  petitioner  was  entitled  to  be  reimbursed  the  costs  incurred  by 
him  as  an  officer  of  the  court  He  referred  to  an  order  made  by  the 
Lord  Chancellor  on  the  13th  March,  1851,  in  re  The  North  of  Eng^ 
land  Joint  Stock  Banking'  Compcmpj  15  Jur.  301 ;  s.  c.  3  Eng.  Rep.  M. 

Mr.  J.  EL  Taylor^  for  the  suitors  fund,  submitted  whether  the  Lord 
Chancellor  had  power  to  do  what  was  asked  by  the  petition ;  that 
orders  for  the  payment  of  costs  out  of  the  fund  were  only  made 
where  the  ma1i«r  giving  occasion  to  the  costs  had  reference  to  the 
fund.  He  referred  to  the  general  order  of  the  5th  March,  1836,  and 
to  the  case  of  In  re  AUeris  Charities j  2  Myl.  &  K.  627 ;  and  see 
Howard  v.  Brvtonj  1  MyL  &  Cr.  448. 

The  Lord  Chancellor.  I  think,  on  principle,  that  the  order  ought 
to  be  made ;  the  expense  incurred  is  in  reference  to  the  administration 
of  justice  in  this  court 

July  23, 1851.  The  Lord  Chancellor  again  mentioned  the  case 
at  the  sitting  of  the  court,  and  stated  that  he  thought  that  what  the 
petitioner  asked  might  be  done.    The  order  was  made  accordingly. 


Worth  v.  Mackenzie.^ 

July  28,  1851. 

Practice  —  Lmatic^  Answer  of. 

Practice  as  to  lunatic  answering  where  he  is  made  defendant  to  a  bill  filed  by  tilie  oommitteo 

of  his  person  and  estate. 

^  This  was  the  petition  of  Francis  Worth,  one  of  the  defendants  in 
the  suit,  and  a  person  "of  unsound  mind ;  and  it  prayed  that  a  com- 
mission might  issue  to  appoint  a  guardian  by  whom  the  petitioner 
might  answer  the  bill  and  defend  the  suit 

The  plaintiff  was  John  Francis  Worth,  the  brother  of  the  lunatic, 
and  the  committee  of  his  person  and  estate ;  and  the  suit  was  insti* 
tuted  for  the  puroose  of  obtaining  the  opinion  of  the  court  on  the 
construction  of  the  will  of  the  mother  of  the  lunatic,  in  reference  to 
the  division  of  a  sum  of  8000^  between  the  plaintiff  the  lunatic,  and 
another  brother.  No  question  was  raised  which  in  any  way  rendered 
it  necessary  to  remove  the  plaintiff  from  being  committee. 

The  present  application,  which  was  ex  parte j  was  made  in  the  first 
instance  to  the  vice-Chancellor  Lord  Cranworth ;  but  his  Lordship 

1 8  Mac.  &  Gor.  863. 
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considered  that  as  it  related  to  a  lunaticy  it  would  be  more  properly 
dealt  with  by  the  Lord  Chancellor. 

Mr.  Watey^An  support  of  the  petition^  cited  Snellr.  Hyatf  1  Dick. 
287 ;  Poyser  v.  Mannings  Beg.  Lib.  B.  1845,  fo.  386 ;  and  submitted 
also,  whether  a  guardian  might  not  be  at  once  appointed  without  the 
expense  of  a  commission* 

The  Lord  Chancellor  made  the  order  for  a  commission,  observing 
that  he  could  not  appoint  the  guardian  at  onee;  and  directed  the 
petition  to  be  amended  by  entitling  it  in  the  matter  of  the  lunacy  an 
well  as  in  the  suit 


Bead  v.  Stranowats.^ 

Jnl/  7,  9,  1851. 

Legacy — Abaiemenl — Fund  far  Payrnent''^  Appropriation. 

A.  having  become  posaessed  of  propei^  under  the  will  of  E.  H^  expressed  a  desire  in  hit 
will  to  make  gifts  to  her  relations.  He  then  ff^y^  legacies  to  several  persons  hj  name, 
and  added  "  but  if  the  personal  estate  and  effects  I  became  entitled  to  ander  the  will  or 
E.  H.  should  fall  short  m  paying  these  legacies,  my  desire  is  that  500L  out  of  anjr  other 
part  of  my  personal  estate  shall  be  applied  for  that  purpose."  The  legacies  given 
amounted  to  2,800{.,  the  personal  estate  of  E.  H.  amounted  only  to  1,279/.  b$.  6<f.,  and 
after  adding  the  5001.  was  insufficient  to  pay  the  legacies  in  full  by  1,020/.  lis.  6<f. :  — 

Mdd^  that  the  general  personal  estate  of  the  testator  was  not  liable  to  make  up  the  defidency.. 
That  the  sums  of  1,279/.  b$.  (id.  and  5001,  were  alone  applicable  to  pay  the  legades,  ant 
that  they  must  abate  proportionately. 

Lord  Aston,  in  his  will,  dated  the  6th  of  Mavi  1834,  recited  that 
^'whereas  I  am  become  seised  and  possessed  oi  real  and  personal 

EToperty  under  the  will  and  codicil  of  my  late  and  much-esteemed 
lend  £lizal>eth  Horn,  of  Middleham,  in  the  county  of  York,  spinster^ 
and  am,  therefore,  desirous  of  making  the  following  devise  and  be-^ 
quests  to  her  relations  and  friends,  that  is  to  say,  I  give  and  devise 
unto  Emma  Elizabeth  Lamb  the  two  pieces  of  meadow  ground 
called  Dogbill  and  Whenhill,  to  hold  unto  and  to  the  use  of  her,  her 
heirs  and  assigns."  The  testator  then  gave  her  an  annuity  of  20^  for 
life,  and  he  gave  legacies  amounting  in  the  whole  to  the  sum  of  2,800/!. 
to  several  other  persons  by  name,  and  continued :  ^  All  which  said 
several  legacies  I  direct  shall  be  paid  within  six  months  next  after  mv 
decease ;  but  if  the  amount  of  the  personal  estate  and  effects  which 
I  became  entitled  to  under  the  will  of  the  said  Elizabeth  Horn  should 
fall  short  and  be  deficient  in  paying  and  satisfying  the  said  last-men* 
tioned  legacies  and  annuity,  then  my  desire  is  that'  the  sum  of  500L 
' ■  '  - '  — ■ 

1 20  Law  J.  Bep.  (n.  s.)  Chaac  487.    14  Beavan,  189. 
TOL.  Til.  4 
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out  of  any  other  part  of  my  personal  estate  shall  be  paid  and  applied 
for  that  purpose." 

The  master,  by  his  report,  dated  the  4th  of  July,  1850,  found  that  the 
personal  estate  which  the  testator  became  possessed  of  under  the  will 
of  Elizabeth  Horn  amounted  to  1,279/.  55.  6d.,  and  that  after  adding 
the  sum  of  600/.  out  of  the  testator's  personal  estate  they  made  to- 
gether the  sum  of  1,779/,  5*.  6c/.,  which  sum  was  insufficient  to  pay 
the  legacies  given  by  the  testator  in  full  by  the  sum  of  1,020/.  14.f.  6d, 

The  question,  therefore,  arose  whether  the  legacies  were  to  abate  in 
proportion  as  the  fund  was  deficient,  or  whether  they  were  to  be  paid 
m  full  out  of  the  general  personal  estate  of  the  testator. 

Mr.  Rovpell  and  Mr.  EldertaUy  for  the  plaintiff,  one  of  the  residuary 
legatees.  The  gift  of  the  testator  was  of  an  estimated  amount,  but 
if  the  legacies  arc  to  be  paid  in  full,  the  reference  to  Miss  Horn's 
estate  being  deficient  was  surplusage ;  but  her  property  alone  with 
the  500/.  added  in  the  event  of  deficiency,  was  the  extent  of  the  be« 
quest  made  by  the  testator.  This  was  not  the  gift  of  a  legacy  pay- 
able out  of  a  particular  fund,  which  took  effect  notwithstanding  its 
failure,  but  a  gift  out  of  a  fund  specifically  limited  in  amount|  SavUe 
V.  Blacket^  1  P.  Wms.  777 ;  Bancox  v.  Abbey^  11  Ves.  179. 

Mr.  Walpole^  Mr.  Calvert^  Mr.  K  O.  WhUe^  and  Mr.  Birkbeck  ap« 
peared  for  the  other  residuary  legatees  of  the  testator,  Page  v.  Leap^ 
ingwelt,  18  Ves.  463. 

Mr.  Teed  and  Mr.  Faber  appeared  for  the  heir-at-law. 

Mr.  Lloyd  and  Mr.  W.  M  Jamesj  for  the  executors.  The  duty  falls 
upon  the  executors  to  protect  the  interests  of  absent  parties.  It  could 
not  be  said  that  these  were  specific  legacies.  They  must,  therefore, 
be  demonstrative  or  general  legacies,  and  paid  in  full.  The  testator's 
calculation  of  the  sum  required  to  satisfy  the  legacies  does  not  affect  the 
question  or  invalidate  the  gift,  or  restrict  the  limit  of  his  bounty.  The 
intent  alone  was  to  be  regarded.  Milaer  v.  Milner^  1  Ves.  sen.  106, 
Belt's  ed.  In  that  case,  a  testator  gave  3,500/.  to  his  daughter,  which, 
with  6,000/,  she  was  entitled  to  by  his  marriage  settlement,  and  500/L 
from  her  grandfather,  made  up  10,000/.,  which  sum  he  designed  she 
should  have  for  her  fortune.  -  The  daughter  was  entitled  only  to 
5,000/.  by  the  settlement,  and  she  filed  her  bill  to  have  4,500/.  raised 
to  make  up  the  10,000/.,  and  Lord  Hardwicke  made  the  decree.  The 
several  legacies  are  given  in  general  terms,  and  the  subsequent  part 
of  the  will  is  not  sufficient  to  abridge  an  absolute  gift.  Trevor  v. 
Trevor^  5  Russ.  24 ;  s.  c.  6  Law  J.  Rep.  Chan.  182. 

Mr.  Boupetlj  in  reply.  It  was  competent  for  the  testator,  after 
making  the  bequests,  either  to  enlarge  or  restrict  them;  he  has 
restricted  them  in  plain  and  unambiguous  words,  to  disregard  which 
would  in  effect  strike  an  entire  passage  out  of  the  will  of  the  tes- 
tator. 
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July,  9, 1851.  The  Master  of  the  Rolls.  The  legacies  must,  I 
think,  abate.  I  have  looked  through  the  cases,  but  I  do  not  find  that 
any  of  them  are  applicable.  On  the  contrary,  I  find  that  they  neither 
apply  to  or  govern  the  case.  Notwithstanding  the  argument  adduced 
on  behalf  oT  the  legatees,  I  feel  it  impossible  to  say  that  the  legatees 
are  entitled  to  any  thin^  out  of  the  testator's  estate  beyond  the  aggre* 
gate  sum  composed  of  the  value  of  Miss  Horn's  estate,  and  500/^ 
without  doing  violence  to  the  express  words  of  the  will :  that  gives  ccr* 
tain  legacies  to  certain  persons ;  and  the  testator  declares  that  they  shall 
be  paid  within  six  months  after  his  death,  and  he  prefaced  the  bequest 
with  a  recital  of  his  motives.  So  far  it  would  seem  that  the  legacies 
were  intended  to  have  been  paid  out  of  the  general  personal  estate 
within  six  months  after  his  death,  but  he  then  adds  the  four  lines—- 
*^  But  if  the  amount  of  the  personal  estate  and  effects  which  I  became 
entitled  to  under  the  will  of  the  said  Elizabeth  Horn  should  fall  short 
and  be  deficient  in  paying  and  satisfying  the  said  last-mentioned 
legacies  and  annuity,  then  my  desire  is  that  the  sum  of  500^  out  of 
any  other  part  of  my  personal  estate  shall  be  paid  and  applied  for 
that  purpose,"  —  and  I  think  it  was  justly  observed  that  I  must  strike 
those  words  out  of  the  will  if  I  did  not  confine  the  amount  of  the 
legacies  to  500/.  beyond  what  the  testator  took  under  the  will  of  Miss 
Horn.  I  was  at  one  time  impressed  with  a  desire  to  discover  some 
means  by  which  these  legatees  might  receive  the  full  amount  be« 
queathed  to  them,  for  I  believe  the  testator  thought  that  the  property 
would  be  sufficient,  but  I  cannot  find  any  words  which  enable  me  to 
make  such  a  construction.  As  the  authorities  do  not  apply,  the  case 
must  be  determined  upon  the  express  words  of  the  will,  and  if  I  do  not 
declare  that  the  amount  of  the  property  derived  from  Miss  Horn,  to* 

5 ether  with  the  500/.,  is  alone  applicable  to  pay  these  legacies,  I  should 
o  violence  to  the  wilL  I,  therefore,  declare  that  such  sum  must  be 
divided  among  these  legatees,  and  there  must  be  a  proportionate 
abatement  from  the  legacies. 


The  Duke  of  Devonshire  v.  Eloin.^ 

July  S9,  Augnat  7,  1S51. 

Watercourse  —  User — Acquiescence  —  Injunction. 

Ptennusion  obtained  from  £.  uid  other  landovnen,  on  behalf  of  a  body  of  anbacriben,  to 
make  a  watercourse  through  their  respective  lands  to  supply  the  town  of  G.  with  water. 
It  was  alleged  that  the  subscribers  agreed  to  pay  to  £.  2«.  6a.  a-year,  but  this  was  denied. 
£.  snbfiequently  diverted  the  watercourse  into  tne  old  channel ;  and  upon  a  bill  filed  by 
■everal  of  the  subscribers :  — 

Bdd^  upon  its  being  amended,  and  made  on  behalf  of  the  plaintiffs,  and  others  whose  namef 
and  residences  were  unknown,  being  subscribers  to  the  fund,  that  the  plaintiffs  were  en> 
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tidfld  to  die  Vie  of  the  waterooone  jumg  under  the  lends  of  B. ;  end  en  hyonetioa  wee 
ffnnted  to  restrain  tbe  defendant  tram  pierenting,  obstnicting,  or  interfenng  with  the 
now  of  water,  or  with  the  pUuntlffs'  nse  or  the  wateroonise. 

This  bill  was  filed  by  the  Doke  of  Devonshire  and  divers  otiier  per* 
sons,  and  it  prayed  for  a  declaration  that  the  plaintiffs  were  entitled 
to  the  free  use  and  enjoyment  of  that  portion  of  the  watereourse 
which  passed  nnder  the  land  of  the  defendant  Thomas  Elgin,  and 
that  he  and  his  agents,  &c.  might  be  restrained  by  injunction  from 
preventing,  obstmcting,  or  in  any  manner  interfering  with  the  flow  of 
water,  or  with  the  plaintiffs'  use  and  enjoyment  of  the  watercourse.   . 

In  the  year  1840  the  town  of  Grassington  being  ill  supplied  with 
water,  the  plaintiffs  and  divers  other  subscribers  entered  into  a  sub- 
scription for  the  purpose  of  raising  a  fund  to  make  a  watercourse  from 
a  spring  at  a  short  distance  from  the  town,  through  the  lands  of  inter- 
mediate poprietors,  to  a  reservoir  in  the  town.  Before  commencing 
the  works  Joseph  Mason,  on  behalf  of  himself  and  the  other  sub- 
scribers, applied  to  Thomas  Elgin  and  obtained  his  permission  to 
conduct  the  watercourse  under  lands  belonging  to  him,  and  it  was 
alleged,  on  behalf  of  the  subscribers,  that  an  agreement  was  made 
that  a  sum  of  2s.  6d,  a-year  should  be  paid  to  him. 

The  watercourse  and  reservoir  were  accordingly  made  and  com* 
pleted  in  1841. 

In  1849  the  plaintiff,  William  Spencer  Duke  of  Devonshire,  in 
exercise  of  alleged  right  took  stone  from  some  lands  in  Grassington 
belonging  to  Thomas  Elgin,  and  refused  to  desist  at  his  request 

Thomas  Elgin  accordindy  obstructed  the  flow  of  water,  and  de- 
clined to  remove  it  unless  me  Duke  of  Devonshire  consented  to  desist 
from  taking  stone. 

The  payment  of  2s,  6dL  a-year  had  never  been  made,  and  when 
tendered  was  refrised  by  Mr.  Elgin.  It  was  alleged  that  the  outlay 
of  86/1  Is.  lOd.  was  made  with  the  concurrence  of  Thomas  Elgin, 
and  on  the  faith  of  the  agreement  and  with  the  full  understanding  that 
the  subscribers  would  be  permitted  to  have  the  uninterrupted  use  and 
enjoyment  of  the  watercourse;  and  that  the  subscribers  had  been 
deprived  of  all  benefit  of  their  outlay,  and  had  no  relief  at  law  as  no 
grant  had  been  made  to  them  by  any  deed. 

The  defendant,  by  his  answer,  said  he  gave  some  consent  to  the 
watercourse  being  made  through  the  lands  of  which  he  was  seised 
upon  a  proper  compensation  being  made,  but  that  no  agreement  had 
been  come  to ;  that  upon  some  right  claimed  by  the  Duke  of  Devon- 
shire his  agents  had  without  leave  of  the  defendant  entered  upon  his 
lands  to  dig  stone ;  upon  which,  as  no  compensation  had  been  made, 
the  defendant  in  December,  1849,  turned  the  water  into  the  old  water- 
course, and  had  since  consented  to  take  10^.  a-year  for  the  right  of 
passage  of  water  since  1840,  and  1^  a  year  for  the  future ;  that  the 
defendant  had  not  entered  into  any  agreement,  and  had  never  en- 
couraged any  outlay,  neither  was  there  any  contract  in  writing  made 
for  the  sale  of  the  watercourse,  or  for  the  grant  of  any  privilege  or 
easement ;  and  the  defendant  claimed  the  benefit  of  the  statute  of 
Frauds  and  Perjuries,  29  Car.  2,  c  3,  as  the  only  consent  given  was 


COURTS  OF  CHANCERY,  1861.  41 

The  Duke  of  DevonBhire  v,  Elgin. 

by  parol  and  was  revoked,  and  at  the  time  the  bill  was  filed  no  water 
was  flowing  through  the  watercourses  under  the  defendant's  lands* 
The  defendant  then  denied  the  allegations  in  the  bilL 

Mr,  RoundeU  Palmer  and  Mr.  Carrey,  The  defendant  saw  the 
work  as  it  was  in  progress,  and  by  not  interfering  he  encouraged  the 
plaintiiTs  in  carrying  on  the  works.  Cap.  L  V.  '  Injunction,'  2  Eq.  Ca. 
Abr.  522 ;  PaweU  v.  Thomas^  6  Hare,  300 ;  Jackson  v.  Cator,  5  Yes. 
688 ;  Williams  v.  Lord  Jersey^  Cr.  &  Ph.  91 ;  s.  c.  10  Law,  J.  Rep. 
(n.  s.)  Chanc.  149 ;  Gregory  v.  Mighell,  18  Ves.  328.  In  Powell  v. 
Thomas  the  only  question  between  the  parties  was  the  price  to  be 
paid.  Clavering's  case^  6  Hare,  304,  n ;  nlundetl  v.  Breitargh^  17  Yes. 
232.  From  that  case  it  is  clear,  that  the  court,  though  it  will  not 
interfere  upon  a  mere  agreement  where  the  price  is  to  be  fixed  by  an 
arbitrator,  yet  it  will  where  there  has  been  an  acquiescence,  and  in 
this  case  a  full  acquiescence  has  been  proved.  The  agreement  was, 
in  fact,  to  sell  at  a  fair  valuation,  and  such  an  agreement  can  be  spe- 
cifically performed,  and  the  courfc  will  adopt  such  means  as  the  case 
afibrds  to  fix  the  price.  MUnes  v.  Gery^  14  Yes.  400, 407 ;  Bug.  Yend* 
&  Pur.  p.  252,  8th  ed. 

Mr.  Elmsley  and  Mr.  PrendergasU  The  plaintifis  have  no  right  to 
sue  the  defendant ;  the  suit  is  not  on  behalf  of  themselves  and  others. 
There  is  no  property  in  an  easement ;  all  the  subscribers  are  not  before 
the  court  If  it  was  to  be  considered  in  the  nature  of  a  charity,  the 
attorney-general  was  not  before  the  court.  The  plaintiiis  set  up  a 
positive  agreement  for  2s.  6d.  a-year ;  but  the  answer  shews  that  there 
was,  if  any,  no  certain  agreement  either  for  a  grant  or  for  a  price,  and 
a  right  to  come  and  remain  upon  a  man's  land  for  a  certain  time  can 
only  be-granted  by  deed ;  and  a  parol  license  to  do  so,  though  money 
is  paid  for  it,  is  revocable  at  any  time.  Wood  v.  LeadbiUerj  13  Mee. 
&  W.  838 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  161 ;  East  India  Qm- 
party  v.  Vincent^  2  Atk.  83 ;  Williams  v.  The  Earl  of  Jersey^  Cr.  &  Ph. 
91 ;  8.  c.  10  Law  J.  Rep.  (n.  s.)  Chanc.  149 ;  Daim  v.  Spurrierj  7  Yes. 
231.  All  cases  of  encguragement  proceed  on  a  presumption  that 
there  is  an  uncertainty  as  to  the  rights  existing  between  the  parties. 
In  this  case  no  certain  agreement  has  been  proved,  the  bill  ought  to 
be  dismissed.  Fentiman  v.  Smithj  4  East,  107 ;  The  King  v.  The  In^ 
habitants  of  Homdon-on'ihe'Hillj  4  M.  &  S.  662,  565 ;  Hewlins  v.  Sldp- 
pamj  6  B.  &  C.  221 ;  s.  c.  4  Law  J.  Rep.  K.  B.  241 ;  Cocker  v.  Cowper, 
1  C.  M.  &  R.  418 ;  Spencer  v.  The  London  and  Birmingham  Railway 
Company^  8  Sim.  193  ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc.  281 ;  Liggins 
V.  Inge  J  7  Bing.  682 ;  s.  c.  9  Law  J.  Rep.  C.  P.  202. 

The  Master  op  the  Rolls.  The  answer  shews  that  there  was  a 
parol  agreement  to  allow  a  watercourse  to  be  made  for  a  reasonable 
compensation.  The  easement  was  enjoyed  for  nine  years,  at  the  end 
of  which  the  defendant  insists  upon  the  price  being  ascertained.  The 
defendant's  evidence  merely  shews  that  the  parties  are  unable  to  agree 
upon  the  terms  of  the  contract,  so  far  as  the  price  was  concerned.    If, 

4* 


42  COURTS  OP  CHANCERY,  1851. 


Clowes  V.  Beck. 


the  record  were  properly  framed  I  would  make  a  decree.  A  case  was 
made  on  behalf  of  the  inhabitants  of  Grassington,  but  they  are  not 
parties  though  I  think  they  have  a  right  to  be  present  and  to  have  the 
relief  prayed.  I  shall  therefore  give  the  plaintiffs  permission  to  amend 
the  biU,  by  stating  that  it  is  on  behalf  of  all  the  subscribers,  and  eive 
the  defendant  leave  to  obiect  to  the  frame  of  the  record  when  amended. 

The  bill  fried  by  the  plaintiffs  was  accordingly  amended  by  making 
it  on  behalf  of  themselves  and  numerous  other  persons,  whose  names 
and  places  of  residence  the  plaintiffs  did  not  know  and  were  unable 
to  discover,  being  subscribers  to  the  fund  raised  for  the  purpose  of 
supplying  the  town  of  Grassington  with  water ;  and  upon  its  being 
again  brought  on, 

August  37, 1851.-—  The  Master  of  the  Rolls  made  a  declaration 
in  accordance  with  the  prayer  of  the  bill,  and  granted  the  injunction 
as  asked,  and  referred  it  to  the  master  to  ascertain  the  amount  of 
compensation  to  be  paid,  and  to  settle  a  proper  deed  of  covenant  to 
carry  out  the  intention  of  the  parties. 


Clowes  t;.  Beck,^ 

Jannary  17, 18,  23, 1851. 

Injunction — Judicial  Discretion — Sea- Shore — Right  to  take  Stones 

or  Shingle —  Surveyors  of  ESgkways. 

The  plaintiff,  by  Tirtae  of  a  grant  from  the  down,  made  36  Hen.  8,  claimed,  as  lord  of  tiha 
manor  of  C,  to  be  entitled  to  the  beach  or  shore  of  the  aea  between  high  and  low-water 
mark.  The  defendants,  the  sarveyora  of  highways,  took  the  stones  to  mend  the  highway 
of  the  parish.  Upon  a  bill  filed  by  the  plaintiff  against  them,  the  defendants  pnt  in  iheir 
answer,  denying  toe  right  claimed  by  the  plainti^  and  insisting  upon  their  n^^t  to  take 
the  stones  by  custom,  and  also  by  prescription,  and  also  under  the  Hiffhways  Act,  5  &  6 
WilL  4,  c.  50;  and  upon  a  motion  to  dissolve  the  injunction  obtained  by  the  plaintiff,— 

Wd^  that  the  rights  claimed  by  the  plaintiff  were  legal,  and  must  be  decided  by  an  action; 
that  the  court  must  consider  which  of  the  two  parties  were  likely  to  sustain  most  injury ; 
that,  notwithstanding  the  want  of  distinct  evidence  respecting  inimy,  the  court,  to  prevent 
a  possible  mischief,  would  grant  an  injunction,  and  give  the  plaintiff  leave  to  bring  an 
action,  but  it  refused  to  say  that  ho  must  do  so. 

This  was  an  application  to  dissolve  an  injunction  which  had  been 
granted  to  restrain  the  defendants,  Gteorge  Beck  and  Richard  Septi- 
mus Clowes,  their  servants  and  workmen,  from  removing  the  stonesi 
shingle,  gravel,  sand,  soil,  or  other  things  from  any  part  of  the  sea- 
shore,  between  high  and  low-water  mark,  lying  witlun  or  being  appur- 
tenant or  adjacent  to  the  manor  of  Caistor  Bardolf,  in  the  county  of 
Norfolk. 

The  bill  stated  that  by  virtue  of  a  grant  to  William  Paston,  by  let- 
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ters  patent,  dated  the  36  Hen.  8,  and  of  divers  mesne  conveyances, 
the  {Maintiff,  since  180?,  became  seised  in  fee  of  the  manor  of  Caistor 
Bardolf,  and  of  divers  lands,  part  thereof,  and  particularly  of  a  large 
tract  of  land  forming  the  sea-shore  between  high  and  low-water  mark, 
which  was  not  only  one  of  the  appurtenances  of  the  manor,  but  was 
also  comprised  in  the  grant  of  all  the  lands  and  rights  of  the  manor, 
and  of  all  the  inheritance  of  his  majesty  King  Henry  the  Eighth,  in 
Castor  8t  Edmnnd,  Castinr  St  Tiinity,  and  other  parishes  therein 
mentioned,  in  the  county  of  Norfolk.  The  plaintiff  and  his  predeces- 
sors in  title  were  alleged  ever  since  the  grant  to  have  exercised  the 
right  of  absolute  ownership  over  the  lands  forming  the  sea-shore 
between  high  and  low-water  mark;  which  consisted  of  stones  called 
shingle  or  beach,  and  of  scmd.  Upon  this  shore  the  sea  had  for  some 
time  past  been  making  great  inroads,  in  consequence  of  whic^  the 
plaintiff,  by  public  notice  affixed  on  the  sea-shore,  and  by  written 
notices  served  on  the  surveyors  of  highways  for  the  parish  of  Caistor 
next  Great  Yarmouth,  and  by  printed  notices  circulated  amongst  the 

Earishioners,  prohibited  the  removal  of  any  stones  or  sand  from  the 
tnd  forming  the  sea-shore  within  the  manor,  but  notwithstanding, 
Greorge  Beck  and  Richard  Septimus  Clowes,  the  present  survevors  of 
highways  in  the  parish,  did,  in  July  1850,  cause  large  quantities  of 
shingle  to  be  removed  and  carted  away,  and  applied  in  the  repair  of 
the  highways  of  the  parish. 

The  bill  then  stated  that  there  were  banks  of  sand  covered  with 
grass,  on  the  sea-shore,  within  the  manor  called  *'  marrums,"  and  that 
the  defendants  threatened,  and  intended  to  remove  large  quantities  of 
shingle  and  sand,  the  consequence  of  which  would  be  that  the  sea 
would  encroach  and  overflow,  absorb  and  destroy  a  large  quantity  of 
land  part  of  the  demesnes  of  the  manor,  upon  which  the  mansion* 
house  stood,  and  that  irreparable  injury  would  be  occasioned  to  the 
plaintiff  and  his  property. 

In  pursuance  of  a  resolution  of  vestry,  passed  on  the  21st  of  Feb- 
ruary, 1850,  from  which  the  plaintiff  dissented,  some  of  the  parish- 
ioners placed  on  the  road  leading  down  to  the  beach  the  following 
notice:  "Notice.  The  parishioners  of  the  parish  of  Caistor  are 
hereby  requested  to  cart  or  carry  away  no  stones,  sand,  gravel,  or 
weeds  from  any  part  of  the  beach  to  the  northward  of  the  Beach 
Road,  but  to  procure  the  same  only  from  that  part  of  the  beach  lyins 
to  the  southward  of  the  Beach  Road,  between  high-water  mark  and 
low-water  mark  on  the  same." 

The  bill  then  charged,  that  by  reason  of  the  plaintiff's  ownership  of 
the  shingle  and  sand,  and  also  by  reason  of  the  General  Highways 
Act,  6  &  6  Will.  4,  c.  50,  it  was  unlawful  to  remove  the  shingle  and 
sand,  and  it  prayed  for  an  interim  order,  and  also  for  a  perpetual 
injunction  and  decree  in  the  words  of  the  notice  of  motion. 

Mr,  Roupell  and  Mr.  Terrell^  on  behalf  of  the  defendants.  The 
inhabitants  have  always  taken  stones  from  the  beach,  and  the  survey- 
ors of  the  highways  have  also  taken  them  for  mending  the  parish 
roads,  and  no  claim  has  ever  been  set  up  on  behalf  of  the  lord  of  the 
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manor.  The  plaintiff  now  founds  his  claim  upon  the  grant,  but  the 
grant  does  not  affect  the  right  to  the  land  between  high  and  low-water 
mark;  there  are  no  words  to  include  it — 2  RoL  Abr.  184, 185.  It  is, 
therefore,  vested  in  the  crown,  and  an  immemorial  prescriptive  right 
to  take  stones  from  the  beach  is  vested  in  the  inhabitants,  and  also  in 
the  surveyors.  Assuming,  therefore,  that  the  grant  did  not  include 
the  beach,  so  as  to  pass  it,  the  plaintiff  claims  it  as  appurtenant  to  the 
manor ;  franchises,  however,  are  never  included  in  a  grant,  without 
special  terms  applicable  to  them.  A  grant  of  the  wreck  of  the  sea, 
and  of  things  which  belong  to  the  crown  by  prerogative,  will  not  pass 
without  express  mention  being  made  of  them  —  S  Roll.  Abr.  194.  A 
grant  of  waste  will  not  pass  royal  mines —  T%e  case  of  Alton  Woods^ 

1  Rep.  46,  b.  Neither  will  a  grant  of  all  mines  pass  mines  of  gold  or 
silver— 2  Roll  Abr.  195,  4  Com.  Dig.  306,  (E,)  7.  Fines  on  aliena- 
tion, also,  without  license,  do  not  pass  by  grant,  imless  mentioned— 

2  Roll.  Abr.  193 :  the  beach,  also,  would  not  pass  as  land  adjoining  — 
17  Vin.  Abr.  133,  tit  '  Prerog.'  C,  pi,  20,  21 ;  express  words  were 
necessary  to  pass  it  A  right  of  several  fishery  gave  no  right  in  the 
soil —  The  Duke  of  Somerset  v.  Fogwell^  5  B.  &  C.  875 ;  s.  c.  8  DowL 
&  Ry.  747 ;  5  Law  J.  Rep.  K.  B.  49.  The  plaintiff  also  claims  the 
beach  as  appurtenant  to  the  manor,  but  it  cannot  be  appurtenant 
Franchises,  also,  become  void,  if  they  are  conveyed  to  the  crown  by  a 
subject.  They  become  re-annexed  and  extinguished ;  and  liberty  to 
have  wreck  as  appendant  to  a  manor  shall  be  extinct  by  escheat  to  the 
king  — 17  Vin.  Abr.  162,  tit « Prerog.'  X,  c,  pi.  2,  4,  5,  the  case  of  The 
Abbot  of  Strata  MerceUa^  9  Rep.  24,  6.  The  King  v.  Capper ^  5  Price, 
217.  But  whatever  grants  were  made,  must  be  assumed  to  have 
returned  to  the  crown,  and  to  have  become  extinguished,  as  the  manor 
of  Caistor  Bardolf  came  to  the  crown  partiy  by  forfeiture,  and  partiy 
from  being  a  portion  of  possessions  which  reverted  to  the  crown. 
There  was  no  doubt  of  an  immemorial  usage  to  take  the  stones  and 
shingle,  but  the  plaintiff  had  not  mentioned  it  when  he  obtained  the 
injunction.  This  was,  therefore,  a  usage  which  would  control  the 
plaintijBf's  right,  and  be  prescriptive  in  the  inhabitants. 

The  Highways  Act,  5  &  6  Willi  4.  c.  50,  s.  52,  also  justified  the 
taking  the  stones  from  the  beach,  provided  no  injury  was  done ;  and 
in  this  case  the  stones  were  deposited  in  fine  weather  on  a  part  of  the 
shore,  and  remained,  usually,  but  a  tide,  and  were  lost  if  not  removed. 
It  was  said  that  the  beach  was  formed  of  stones  and  sand,  and  that 
fifty-five  yards  had  been  taken  by  the  sea,  but  in  fact  it  was  no  more 
than  fifteen  yards;  they  also  said  that  increased  damage  would  be 
done  to  the  plaintiff's  house,  by  removing  the  stones,  but  it  did  not 
appear  that  stones  were  taken  near  the  house.  The  sea  advanced  and 
receded  upon  the  coast,  and  was  not  afiected  by  the  stones  or  shingle 
upon  the  beach.  That  the  grant  of  wreck  of  the  sea  could  carry  the 
soil  of  the  coast  was  questioned  in  the  case  of  The  Brighton  Beach^ 
Dickens  v.  ShatOy  Hall's  Rights  of  the  Crown,  263.  The  defendants, 
therefore,  insist  that  there  is  no  title  in  the  plaintiff  to  the  land  between 
high  and  low-water  mark,  and  they  rely  upon  their  prescriptive  right 
and  usage,  and  also  upon  the  5  &  6  WilL  4,  c.  50. 
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Mr.  Turner  and  Mr.  Oraig  contra,  cited — Calmady  v.  EoWj  6  Com. 
B.  Rep.  861 ;  The  Duke  of  Becmfort  v.  the  Mayor  of  Swanseaj  3  Exch. 
Rep.  413 ;  Spencer  v.  The  London  and  Birmingham  Railway  Company^ 
8  Sim.  193 ;  s.  c.  7  Law  J.  Rep.  (n.  b.)  Chanc.  281 ;  Sampson  v.  Smithy 
8  Sim.  272 ;  s.  c.  7  Law,  J.  Rep.  (n.  s.)  Chanc.  260 ;  Lockwood  v.  Wood^ 
6  Q.  B.  Rep.  31 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Q.  B.  365 ;  Blewett  v. 
Tregonning^  3  Ad.  &;  E.  554 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  223, 
234 ;  General  SRghways  Act,  2  &  3  Ph.  &.  M.  c.  8. 

Mr.  RoupeU  replied. 

The  Master  op  the  Rolls.  In  this  case  the  defendants  have 
taken  away  sand  from  the  shore  between  high  and  low-water  mark, 
and  by  that  act  have  taken  away  from  the  plaintiff's  house  and  land 
protection  from  the  encroachment  of  the  sea,  and  he  has  obtained  an 
injunction  upon  affidavit  to  restrain  them  from  so  doing.  The  defend- 
ants  have  put  in  their  answer,  and  now  move  to  dissolve  the  injunc* 
tion.  They  state  that  there  is  no  right  in  the  plaintiff  to  have  that 
portion  of  the  land  which  lies  between  high  and  low-water  mark ;  but 
that  if  any  right  exists  at  ajl,  it  is  a  right  on  the  part  of  the  defendants 
to  take  stones ;  and  they  say  they  have  a  right  to  do  it  by  custom,  — - 
I  think  that  was  inferred  from  the  words  of  the  answer.  They  also 
claim  a  right  by  prescription,  but  that  does  not  now  seem  persisted  in ; 
and  they  say  that  if  they  have  not  the  right  by  custom,  they  have  it 
under  the  i»rovisions  of  the  5  &  6  Will.  4,  c  50.  The  plaintiff  says, 
^<I  have  clearly  a  right  to  the  shore  between  high  and  low-water  mark 
under  a  grant  of  the  crown ;  but  whether  I  have  it  or  not,  it  is  clear 
that  you  cannot  maintain  the  claim  you  have  set  up ;  neither  can  you 
claim  a  right  to  do  this  under  an  act  of  parliament" 

Then,  aJl  these  things  are  legal  rights,  and  nothing  else.  It  is  plain, 
therefore,  that  the  questions  must  of  necessity  be  decided  by  a  court  of 
law,  and  that  they  cannot  be  decided  here.  The  question  for  this  court 
is  what  course  it  ought  to  pursue  with  reference  to  the  injunction  now 
sought  to  be  dissolved?  It  must  in  different  cases  adopt  different 
modes  of  proceeding.  It  may  not  think  proper  to  continue  the  injunc- 
tion  for  a  day,  imless  the  pajrty  consents  to  bring  an  action  immedi- 
ately. In  other  cases  where  it  is  continued,  the  court  will  say  that  the 
party  mav  bring  such  action  as  he  may  be  advised. 

There  has  been  an  argument  on  the  effect  of  the  grant ;  but  had  I 
.  the  inclination  I  could  not  decide  it.  These  cannot  be  regarded  other 
than  as  doubtful  questions,  which  must  be  decided  at  law.  But  what 
I  have  to  consider  is,  which  party  is  likely  most  to  suffer  by  the  con- 
tinuance or  the  dissolution  of.  the  injunction.  It  appears  to  me  most 
distinctly  that  the  plaintiff  is  likely  to  suffer  most  materially  from  the 
conduct  which  he  desires  to  restrain  the  defendants  from  pursuing. 
They  are  taking  away  the  stones  and  shingle  from  a  part  of  the  coast 
on  which  the  sea  is  continually  encroaching.  The  distance  is  only 
one  hundred  yards  from  his  house,  and  in  one  year  that  distance  has 
diminished  no  less  than  fifty-five  yards,  and  there  are  other  adjoining 
parts,  where,  in  the  course  of  some  years,  there  has  been  a  loss  of  a  very 
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considerable  quantity  of  land.  There  is  not  before  me  much  distinct 
evidence  of  what  the  effect  is  likely  to  be,  but  we  must  all  see  that 
stones  may  be  taken  away  at  a  considerable  distance  so  as  to  still 
divert  the  current  in  a  manner  most  prejudicial  to  the  estate;  but  that 
is  not  distinctly  proved,  nor  is  it  within  the  jurisdiction  of  this  court 
or  within  its  duty  to  inquire,  where  it  sees  doubt  in  point  of  law,  and 
mischief  accruing  from  one  party  pursuing  a  course,  which  may  in  the 
highest  degree  prejudice  the  other,  and  does  not  see  any  thing  of  mis- 
chief to  be  incurred  from  restraining  the  other  party. 

[Mr.  RovpelL  The  defendants  state  explicitly  that  except  upon  the 
beach  there  is  no  other  place  where  stones  can  be  had  for  miles.] 

The  Master  of  the  Rolls.  Upon  looking  at  this  case  in  all  its 
points,/!  feel  bound  to  prevent  mischief  io  the  party  likely  to  suffer 
roost,  and  I  shall,  therefore,  continue  this  injunction.  I  have  had  very 
considerable  doubts  whether  I  had  not  ought  to  compel  the  parties 
immediately  to  bring  an  action.  As  far  as  Mr.  Clowes  is  concerned| 
I  think  he  should  do  so ;  but  I  am  afraid  to  say  that  he  must  do  so. 
I  will  not,  however,  allow  the  existence  of  this  suit  to  prevent  his 
doing  that ;  I,  therefore,  give  him  leave  to  commence  such  action  as 
he  may  be  advised  for  the  purpose  of  establishing  his  right.  The  de- 
fendants will  be  entitled  to  make  him  go  on  with  the  suit,  and  may 
bring  it  to  a  hearing ;  and,  with  respect  to  the  costs  of  this  motioui 
they  must  be  costs  in  the  cause. 

[Lowe  V.  (rovetty  3  B.  &  Ad.  863;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B, 
224 ;  Blundell  v.  CaUerall,  6  B.  &  Aid.  268 ;  Chad  v.  TiUed,  2  Brod. 
&  B.  403 ;  8.  c.  6  J.  B.  Moore,  185 ;  Lopez  v.  Andrew^  5  Law  J.  Rep. 
K.  B.  46 ;  8.  c.  3  Man.  &  Ry.  329,  n.  App.  474.] 


Barker  v.  Birch.^ 

Juno  14,  1651. 

Witness y  Examination  of — Exceptions* 

Order  for  the  examination  of  a  witness  who  had  been  examined  in  the  canse.  Interrogato- 
ries for  the  examination  of  the  witness  settled  by  the  master,  who  issned  his  certificate. 
Objections  to  the  interrogatories  ought  to  be  made  upon  the  depositions  beins:  taken,  and 
not  by  exceptions  to  the  master's  report. 

An  order  was  tnade  for  the  examination,  in  the  master's  office,  of  a 
witness  who  had  been  examined  in  the  cause.  Interrogatories  were 
carried  in  before,  and  settled  by,  the  master,  who  issued  his  certificate. 
To  this  certificate  exceptions  were  filed,  which  now  came  on  to  be 
heard 

— *■ 
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Mr.  K,  Parker  and  Mr.  Webb^  for  the  exceptions,  cited  Chennel  v. 
Martin.    4  Sim.  340. 

Mr.  S.  Smith  contended  that  the  exceptions  were  irregular. 

Knight  Bruce,  V.  C.  said,  that  the  proper  course  was  to  wait  until 
the  depositions  were  taken,  and  then  to  object  to  their  being  read  aa 
evidence.  The  order  must  be  to  overrule  the  exceptions,  without  pre- 
judice to  the  question  how  far  the  interrogatories  ought  to  be  answeredi 
and  how  far  the  answer  would  be  evidence. 


Jh  re  Farrant's  Trust.^ 

Jolj  12,  1851. 

New  Trustees — Term  of  Years — Reversioner. 

Demise  of  lands  to  tmstees  for  1000  years  on  certain  trusts.   Petition  for  the  appointaiBBi  of 
new  trustees:— 

Bdd^  that  the  reversioner  ought  to  be  served  with  the  petition. 

Mrs.  Gardner,  by  a  deed  dated  in  1841,  demised  certain  hcredita- 
ments  to  two  trustees,  for  the  term  of  1000  years,  upon  trust  to  raise 
a  certain  sum  of  money;  and  directed  them  to  pay  the  interest  to 
Mrs.  Farrant  for  life,  and  after  her  death,  to  divide  the  principal  among 
her  children  at  twenty-one  years  or  marriage.  There  was  no  power 
to  appoint  new  trustees. 

Both  trustees  died. 

This  was  a  petition  presented,  under  the  Trustee  Act  1850,  by  Mrs. 
Farrant  and  her  only  child  for  the  appointment  of  new  trustees. 

Mr.  WickenSj  for  the  petition. 

Knioht  Bruce,  V.  C,  fisked  if  the  reversioner  had  been  served  with 
the  petition  ? 

Mr.  Wickens  said  that  it  had  not  been  considered  necessary  that  he 
should  be  served. 

Knight  Bruce,  V.  C,  said  that  he  should  decline  to  make  the  order, 
nnless  with  the  consent  of,  or  service  of  the  petition  on,  the  reversioner. 

^M^-^— — i^.— — ^^.^^ ^^■— —  III.  ■       II.      .  Ill  ..-^^i— ^.^— 1— ■— ^».^— »»^— .»^— ■ 
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Hills  v-MacRae.  —  In  re  The  South  Wales  Railway  Company. 

Hills  v.  MacRab  —  Davis  v.  MacRae.^ 

Aug.  8, 1851. 

Motion  —  Costs  —  Serving  Warrants  on  Plaintiff  in  one  Suit  to  ailen^ 

Proceedings  in  another  Suit. 

The  conrt,  on  motion  hj  consent,  ordered  the  plaintiff  in  one  snit  to  serve  the  plaintiff  ia 
another  with  warrants  to  attend  before  the  master  in  proceedings  in  the  first  smt 

This  was  a  motion,  on  behalf  of  the  plaintiff  in  the  snit  of  Davis 
V.  MacRaCy  that  the  plaintiff  in  the  suit  of  ERils  v.  MacRae  might  be 
at  liberty  to  serve  him  with  warrants  to  attend  the  proceedings  in  the 
master's  office  in  the  suit  of  ERlls  v.  MacRae.  The  Vice-Chancellor 
Knight  Bruce  had  made  an  order  staying  further  proceedings  in  the 
suit  of  Davis  v.  MacRae^  the  defendant  consenting  that  the  plaintiff 
should  be  at  liberty  to  attend  the  proceedings  before  the  master  in  the 
suit  of  IRUs  V.  MacRae. 

Mr.  Woollepj  for  the  motion,  said  that  the  {daintiff  Hills  was  willing 
to  consent,  but  was  apprehensive  that  his  costs  of  serving  the  war* 
rants  would  not  be  allowed,  unless  he  served  them  under  the  order  of 
the  courL 

Mr.  W.  Morris^  for  Hills,  referred  to  the  case  of  Bmiih  v.  Chtg^  2 
Coop.  tem.  Lord  Cottenham,  p.  289. 

Turner,  V.  C.  made  the  order. 


In  re  The  South  Wales  Company.' 

Ang.  4|  1851. 

Lands  Clauses  Consolidation  Act^  1845,  ss.  80,  82  —  Public  Undertake 
inff —  Land  vested  in  a  Trustee —  Costs  of  taking. 


The  South  Wales  Railway  Company  took  some  land,  part  of  a  copyhold  estate,  which  __ 
vested  in  a  trustee,  who  died  leaving  an  infant  heir.  The  company  having  required  a 
surrender  of  the  lands  to  be  made  to  them,  the  parties  beneficially  entitled  to  the  estate 
presented  their  petition  under  the  II  Geo.  4,  &  1  Will.  4,  c  60,  and  obtained  an  order  that 
a  party  should,  m  the  place  of  the  infant,  surrender  the  whole  estate  to  a  new  trustee,  who 
surrendered  to  the  company  the  land  taken  by  them  for  the  purpose  of  their  undertaking. 
Upon  a  petition  by  the  Railway  Company  objecting  to  the  payment  of  the  costs  of  and 
incident  to  this  petition :  — - 

Held^  that  the  taxing  master  was  wrong  in  allowing,  as  against  the  company,  the  costs  of 
procuring  a  new  trustee  and  tenant 

■  ^^^— 
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This  was  the  petition  of  the  South  Wales  Railway  Company 
praying  that  the  certificate  of  the  taxing  master  might  be  quashed, 
and  that  the  items  in  the  schedule,  or  such  as  were  refened  to  in  the 
petition,  might  be  disallowed,  and  for  a  reference  back  to  the  taxing 
master  to  review  hb  report 

The  South  Wales  Railway  Company  was  incorporated  by  the  8  ic 
9  Vict  c.  190  and  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  8  Vict  c  18,  were  incorporated  with  it ;  and  by  the  9  &  10  Vict 
c  239,  the  company  was  authorized  to  make  the  Margam  devi« 
ation. 

By  an  agreement,  dated  the  8th  of  June,  1849,  the  company  agreed 
to  pay  to  Eliza  Jones  and  Evan  David,  the  sum  of  300L  for  the  pur^ 
ehase  of  the  freehold  and  inheritance  in  fee  simple  of  all  those  pieces 
of  land  containing  1  a.  21  p.,  situate  in  the  parish  of  Coity,  in  the 
county  of  Glamorgan ;  the  sum  of  300/.  to  include  all  satisfaction,  or 
compensation  for  permanent  damage  or  injury,  or  other  damage  or 
loss  or  inconvenience  occasioned  by  severance  or  otherwise,  to  the 
remainder  of  the  estate. 

The  lands  formed  part  of  a  larger  estate,  and  were  copyhold  of  the 
manor  of  Coity  AngUa,  and  not  freehold,  and  on  the  24th  of  August 
1838,  on  the  surrender  of  Richard  Lewellen,  John  Truman  had  been 
admitted  tenant  to  the  hereditaments,  to  hold  the  same  to  him  and  his 
heirs,  as  feoffee  in  trust,  to  the  use  of  EUza  Jones  for  life,  with  remainder 
to  John  Jones  and  his  heirs,  according  to  the  custom  of  the  manor. 

in  September,  1841,  John  Truman  died  intestate  as  to  trust  estates^ 
leaving  William  Bligh  Truman,  an  infant,  his  customary  heir. 

By  an  order,  dated  the  28th  of  July,  1850,  made  upon  a  petition 
presented  by  Eliza  Jones  and  John  Jones,  on  the  3rd  of  July,  1850^ 
under  the  11  Geo.  4,  &  1  WilL  4,  c.  60,  it  was  ordered  that  Samuel 
Cook  Prankish  should,  in  the  place  of  William  Bligh  Truman, 
the  infant,  surrender  all  the  trust  estates  to  Henry  Young  and  his 
customary  heirs,  as  feoffee  in  trust,  to  the  use  of  Eliza  Jones,  and  her 
assigns,  for  life,  and  after  her  decease  to  the  use  of  John  Jones,  his 
heirs  and  assigns,  according  to  the  custom  of  the  manor. 

The  surrender  was  accordingly  made,  and  Henry  Young  was 
admitted,  and  from  him  the  company  took  a  conveyance  of  the  part 
they  had  purchased. 

The  petition  then  stated  that  the  hereditaments  formed  a  consider* 
able  property,  and  comprised  several  acres,  while  the  company  were 
purchasers  only  of  1  a.  21  p.  thereof. 

On  the  4th  of  June,  1851,  the  taxing  master,  under  an  order  dated 
the  13th  of  March,  1851,  certified  that  the  bill  of  costs  relating  to  the 
purchase  amounted  to  104/.  13^.  2d.,  and  that  he  had  taxed  the  same 
at  93/.  18^.,  and  that  the  costs  of  the  taxation  amounted  to  9L  0$,  4dL 

The  taxed  bills  contained  the  costs  of  Eliza  Jones  and  John  Jones, 
and  it  was  insisted  that  the  company,  under  the  Lands  Clauses  Con* 
solidation  Act,  1845,  was  not  liable  to  pay,  and  that  the  master  ought 
to  have  disallowed  the  costs  amounting  to  55/.  Os.  2d,  being  items 
relating  to  the  petition  of  the  3rd  of  July,  1840,  or  consequent 
thereon. 
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It  was  also  insisted  that  the  company  ought  to  receive,  instead  of 
paying,  the  costs  of  taxation. 

The  schedule  comprised  the  costs  of  seeking  information  respecting 
Mr.  Truman's  customary  heir,  and  of  the  petition  for  obtaining  the 
appointment  of  a  new  trustee,  and  his  admittance, 

Mr.  BxnmdeU  Palmer  and  Mr.  G.  L.  BusselL  The  company  is  not 
to  be  called  on  to  bear  the  costs  of  having  a  copyhold  tenant  admitted 
on  the  rolls  of  the  manor.  The  costs  rdated  to  a  matter  of  title,  and 
the  petition  presented  related  to  the  entire  copyhold  estate  and  not  to 
the  portion  purchased  by  the  milway  company.  The  master  had, 
tiierefore  taxed  the  costs  upon  a  wrong  principle.  y 

Farrar  v.  The  Earl  of  WinterUm,  4  You.  &.  C.  472.  Tke  Midland  j/ 
Counties  Railway  Company  v.  Westcomb^  11  Sim.  57 ;  s.  c.  9  Law  J.  *  ^ 
Bep.  (n.  s.)  Chanc.  824.  T%e  Midland  Counties  Railway  Company  v. 
CcUdecoUj  2  Rail.  Ca.  394.  The  Eastern  Qmnties  Railway  Company 
V.  Tufnell,  3  Rail.  Ca.  133. 


y 


1 


3Ir.  Olasse  and  J(&.  FreeKng^  in  support  of  the  master's  certificate. 
The  Lands  Clauses  Consolidation  Act,  1845,  f8  Vict  c.  18,)  ss.  80,    "^ 
82,  provided  for  the  costs  of  parties  whose  lanos  were  taken  by  the    ^ ' 
promoters  of  an  undertaking,  and  all  analogous  costs  were  allowed-—  y 
Jh  re  Taylor^  1  Hall  6c  Twells,  432;  s.  c.  1  Mac.  &  Gor.  210.    If  the\^ 
expenses  were  caused  by  the  railway  company  requiring  their  convey^ 
ance,  or  by  requiring  acts  to  be  done  which  the  owner  of  the  estate    ^  ^ 
could  dispense  with,  they  must  pay  the  expenses,  thoueh  an  applica* 
lion  to  the  court  included  other  parts  of  the  estate  besicfes  those  taken   ^ 
by  the  company,  since  no  extra  costs  could  be  caused  by  an  increase 
of  the  quantity — j&i  re  Branmer^s  Estate^  14  Jurist,  236.    No  objection 
had  been  raised  before  the  master  of  this  increase  of  expense :  there 
was  no  defect  of  title :  the  interfecence  of  the  company  who  wanted 
a  party  to  surrender  made  the  application  to  the  court  necessary :  the 
infant  was  a  perfectly  good  tnistee  so  long  as  no  suirender  was 
required :  the  legislature  provided  that  parties  should  have  their  costs, 
and  to  deprive  them  of  those  costs  was  to  deprive  them  of  their  estate 
without  remuneration.    The  master,  therefore,  had  taxed  the  costs 
upon  the  proper  principle. 

The  Master  of  the  Rolls.  These  costs  do  not  fall  within  the 
provision  of  8  Vict  c.  18,  which  directs  that  they  shall  be  paid  by  the 
promoters  of  the  undertaking  where  they  relate  to  the  purchase  and 
taking  of  the  lands,  or  which  have  been  incunred  in  consequence 
thereof.  Neither  are  they  costs  of  obtaining  proper  orders.  Neither 
do  they  fall  within  the  82nd  section,  which  (Urects  the  payment  of  aU 
reasonable  expenses  incident  to  the  investigation,  deduction  and  veri- 
fication of  the  title.  These  provisions  do  not  relate  to  the  getting 
proper  persons  to  make  the  conveyance,  if  they  did,  it  might  relate 
to  getting  proper  p^sons  to  pay  off  a  mortgage.  In  this  case  there 
was  no  tenant  to  the  copyhold  estate,  a  portion  of  which  was  taken 
by  the  South  Wales  Railway  Company;  the  lord  of  the  manor 
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therefore,  had  he  known  of  that  fact,  might  have  availed  himself  of 
it,  and  by  proceeding  as  for  a  forfeiture  he  might  have  compelled  the 
vendors  to  put  a  tenant  upon  the  court  rolls.  A  tenant  had  now  been 
placed  upon  the  rolls  for  the  whole  estate,  who  may  now  convey, 
but  I  think  the  master  was  wrong  in  allowing  as  against  the  com* 
pany  the  costs  of  procuring  the  new  trustee  and  tenant 

[See  Ex  parte  Collins^  19  Law  J.  Rep.  (n.  s.)  Chanc.  244.  B/mken 
V.  the  East  and  West  India  Docks  and  Birmingham  Junction  Bailwap 
Company^  12  Beav.  298 ;  s.  c.  19  Law  J.  Bep.  (n.  b.)  Chanc.  1S3.] 


BULLIVANT   V.   BeLLAIRS.* 
July  9, 1851. 

Administration — Prospective  Order • 

Order  made  od  a  claim  tluU  the  mcmej  to  be  nceiyed  in  respect  of  mortgages,  forminf^  pari 
of  the  personal  estate  of  an  intestate,  should  be  got  in  bj  the  administrator,  and  diYidei 
from  time  to  time  bjr  him  among  tiie  parties  imewatwL 

Tflis  was  a  claim  insiititted  for  the  admimstration  of  the  estate  of 
a  testator.  Four  persons,  and  the  representatives  of  another  person 
deceased  were  entitled  to  the  testator's  residuary  estate  in  fifths.  A31 
the  testator's  p^sonal  estate  had  been  realised^  with  the  ezceptioii  of 
some  mortgages. 

The  claim  came  on  for  farther  direotionB. 


Mr.  Metcalfe^  for  the  plaintiff,  said,  that  it  was  desired  that,  if  po» 
aible,  the  testator's  estate  should  be  administered  and  wound  up  with- 
out any  farther  application  to  the  court,  and  that  a  prospective  order 
should  be  made  for  disMbuting  the  produce  of  the  mortgages. 

Mr.  C.  M.  BoupeU  and  Mir.  Batten^  for  the  other  parties. 

Knight  Bruce,  V.  C,  said,  that  he  did  not  see  any  objection  to  a 
prospective  order  for  a  division  of  the  money  to  be  received  from  the 
mortgages.  A  declaration  might  be  made  that  the  four  survivors  and 
the  representative  of  the  deceased  person  were  entitled  in  equal  shares 
to  the  testator's  personal  estate ;  and  directions  might  be  given  that 
the  balance  found  due  from  the  administrator  of  the  testator  should 
be  paid  into  court,  and  that  the  costs  should  be  paid,  and  that  the 
administrator  should  then  get  in  the  mortgages,  and  that  the  money 
to  be  so  received  from  time  to  time,  should  be  divided  among  the  par- 
ties so  declared  entitled,  and  that  the  subsequent  costs  should  be  paid 
by  the  administrator  out  of  any  moneys  in  his  hands,  and  there  should 
be  liberty  to  apply. 

1 20  Law  J.  Bep.  (k.  s.)  Chanc.  549. 
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KacintoBh  v.  The  Great  Western  Bailwaj  Companj. 


Macintosh  t;.  The  Great  Webtbbn  Railway  Company.* 

July  3, 1851. 

Amendment — Application  to  the  Master — 68th  Order  of  Mdy^  1845. 

Defendant  answered  the  original  bill,  and  upwards  of  four  weeks  elapsed  from  the  time  sndi 
answer  was  pnt  in.  The  plaintiff  amenaed  his  bill,  and  the  defendant  pnt  in  his  answer. 
An  applicaQon  by  the  plaintiff  to  the  master  for  leaye  to  amend,  within  four  weeks  after 
the  answer  to  the  amended  bill  had  been  put  in ;  -—  y 

Meld  J  not  to  be  obnoxious  to  the  68th  order  of  May,  1845.  ^ 


The  defendants  put  in  their  answer  to  the  original  bill,  and  upwards 
of  four  weeks  elapsed  from  the  time  of  the  answer  being  put  in. 

The  plaintiff  amended  his  bill.  The  defendants  put  in  their  answer 
to  the  amended  bill. 

Within  four  weeks  after  the  answer  to  the  amended  bill  had  been 
put  in,  the  plaintiff  applied  to  the  master  under  the  67th  order  of 
the  8th  of  May  1845.  Ord.  Can.  308 ;  14  Law  J.  Rep.  (n.  s.)  Ghana 
290. 

The  67th  order  is  as  follows: — ^  A  special  order  for  leave  to  amend 
a  bill  is  not  to  be  granted  without  affidavit  to  the  effect,  first,  that  the 
draft  of  the  proposed  amendments  has  been  settled,  approved,  and 
signed  by  counsel ;  and  second,  that  such  amendment  is  not  intended 
for  the  purpose  of  delay  or  vexation,  but  because  the  same  is  consi* 
dered  to  be  material  for  the  case  of  the  plaintiff." 

The  68th  order  is  as  follows:  —  "Alter  the  plaintiff  has  filed,  or 
tmdertaken  to  file,  a  replication,  or  after  the  expiration  of  four  weeks 
'from  the  time,  when  the  answer,  or  last  answer,  is  deemed  sufficienti 
a  special  order  for  leave  to  amend  a  bill  is  not  to  be  granted  without 
further  affidavit,  shewing  that  the  matter  of  the  proposed  amendment 
Ib  material  and  could  not,  with  reasonable  diligence,  have  been  sooner 
introduced  into  such  bill. 

The  master  refused  leave  to  amend  on  the  ground  that  the  applica- 
tion  ought  to  have  been  made  under  the  68th  order. 

This  was  a  motion  that  the  order  of  the  master  might  be  reversed, 
and  that  the  plaintiff  might  have  leave  to  amend. 

Mr.  Russell  and  Mr.  BazalgeUe^  for  the  motion,  cited  Arnold  v. 
Arnold^  1  Phil.  805 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc.  236. 

Mr.  T.  Stevens^  for  the  defendants,  cited —  Chris fs  Hospital  v. 
Orainger,  1  Phil.  634 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc  145.  Dean 
V.  Mckinbotham,  4  Hare,  302 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  469. 
Winthrop  v.  Murray^  7  Hare,  150 ;  s.  c.  18  Law  J.  Kep.  (n.  s.)  Chanc 

484. 


y 
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In  rt  Leemxng.    In  n  Qascoyne. 


Knioht  Bruce,  V.  C,  said,  that  he  thought  that  the  application  to 
the  master  was  not  obnoxious  to  the  68th  order.  He  would  not  dis* 
charge  the  master's  order,  but  give  leave  to  the  plaintiff  to  amend 
generally. 


hi  re  LsEMiNo.    jBi  re  Oasootnb.^  • 

JqIj  19,  Angntt  5, 1851. 

Receiver  *-<  Petition  — -  htfcmL 

A  lecdyer  of  the  rents  of  real  estates  descended  on  an  infant  appointed  on  petition,  witfaoui 

anit 

The  petition  in  this  case,  after  stating  that  certain  real  estates  bad 
descenckd  on  the  petitioner,  who  was  an  infiant,  prayed  for  a  guardian 
and  maintenance  out  of  the  rents,  and  for  a  receiver* 

Jfr.  AmpMettf  for  the  petitioiir 

Knioht  Bftvcs,  V.  C,  made  tte  oideCr 

The  registrar  having  declined  to  draw  up  the  order,  on  the  ground 
that  it  was  against  the  pmctice  to  appoint  a  receiver  on  petition,  and 
that  a  suit  was  necessaiy  for  that  purpose ;  the  matter  was  on  a  sub- 
sequent day  m^itioned  to  the  court 

Mr.  AmpUeU  stated  the  difficulty  which  bad  ansen  in  the  registraifs 
office. 

Knight  Bruce,  V.  C,  said  that  the  order  might  go. 

In  the  matter  of  Gascoyne  a  similar  pelitifm  was  presented  to  that 
mhire  LeenUnff. 

Mr.  B.  L.  Chapman^  for  the  petition. 

Knioht  Brttcb,  V.  C,  made  the  order. 

The  registrar  stated  to  the  court  the  same  difficulty  as  that  men<^ 
tioned  in  the  last  case  as  to  the  appointment  of  a  receiver  on  petitioiu 

Knioht  Bruce,  V.  C,  said  that  he  made  the  order  deliberately.  He 
was  not  the  first  judge  tiiat  had  made  sueh  an  order,  and  he  had  very 
high  authority  for  so  acting. 

1 20  Law  J.  Bep.  (n.  s.)  Chanc  550. 
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NnttiDg  V.  Hebdin. 

Nutting  v.  Hebdin.^ 

April  S3,  1851. 

Parties — Want  of  Interest  —  BiU  of  Revivor. 

The  personal  representatiyes  of  a  defendant  haying^  been  made  parties  to  a  suit  by  a  bill  of 
reyiyor,  pleaded  that  their  testatrix  assigned  her  interest  jMiuleiite  2ite,  and  that  Uiej  neyer 
took  any  interest  in  the  sabject-matter  of  the  suit    The  plea  was  allowed. 

A  SUIT  ^ad  been  instituted  for  carrying  into  effect  the  trusts  of  a 
will,  under  which  Isabella  Hebdin  became  entitled  to  one  sixth  of  the 
estate.  In  1850  Isabella  Hebdin  died  before  the  suit  was  wound  up, 
and  in  1851  the  plaintiiT  filed  this  bill  of  revivor  against  her  executors 
to  have  the  suit  and  proceedings  revived  against  them. 

To  this  bill  the  executors  put  in  a  plea,  <<  that  they  had  not  and 
never  had  any  right,  titie,  interest,  or  demand  whatsoever  to  or  in 
relation  to  any  or  either  of  the  matters  or  things  mentioned  in  the 
bill : "  and  that  by  a  deed,  dated  the  23d  of  August,  1849,  Isabella 
Hebdin  had  assigned  all  her  interest  to  Mr.  Bennett,  by  which  no 
right,  titie,  interest,  or  demand  whatsoever  in  relation  to  any  or  either 
of  the  matters  in  the  bill  mentioned,  or  comprised  in  or  affected  by 
the  several  suits,  or  by  the  several  decrees,  orders,  or  other  proceedings 
in  the  said  bill  mentioned,  or  any  or  either  of  them,  ever  devolved 
upon,  came  to,  or  was  or  is  vested  in  these  defendants  as  the  execu* 
tors  of  the  said  Isabella  Hebdin. 

Mr.  Fleming.  The  defendants  have  no  interest  in  the  subject-mat- 
ter of  the  suit,  and  have  raised  that  defence  by  plea*  An  heir  may 
plead  a  devise,  preventing  an  estate  descending  upon  him,  if  he  is 
made  a  party  as  heir,  and  personal  representatives  might  plead  that 
no  interest  vested  in  them.  Mitford's  Pleadings,  235;  Beames  on 
Pleas,  131. 

Mr.  AmphleU^  in  support  of  the  biU.  If  the  suit  become  imperfect 
by  the  death  of  Isabella  Hebdin,  the  plaintiff  had  no  other  course  but 
to  revive  it  The  ofiice  of  a  bill  of  revivor  was  only  to  place  the  suit 
in  the  situation  it  was  in  when  it  abated:  if  there  was  any  defect 
then  existing  it  could  not  be  corrected  by  demurrer — Metcalfe  v. 
Metcalfe^  1  ^een,  74;  s.  c.  5  Law  J.  Sep.  (n.  s.)  Chanc  340.  No 
assignment  pendente  lite  could  affect  the  rights  of  the  parties  to  the 
suit —  The  Bishop  of  Winchester  v.  PainCy  11  Ves.  194.  A  party  was 
subject  to  the  costs  of  the  suit,  and  his  personal  representatives,  there* 
fore,  were  subject  to  the  same  liability. 

The  Master  of  the  Rolls.  Isabella  Hebdin  had  no  interest  in 
the  property  at  her  death;  she  had  parted  with  that,  and  her  executors 
by  their  plea  say  they  never  acquired  any  interest  in  the  property  by 
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Ward  V.  HomfrAjT. 
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her  will ;  bat  though  she  had  no  interest  in  the  property  at  her  death, 
and  though  it  was  not  proper  to  bring  her  personal  representatives 
before  the  court  in  respect  of  what  she  had  parted  with,  still  the  only 
mode  of  stating  that  fact  to  the  court  was  by  a  plea  of  want  of  inte* 
rest ;  and  as  no  error  had  been  shown,  it  must  be  allowed. 


Wabd  v.  Homfray,^ 

April  34,  Maj  1, 1851. 

Witness — Examination  of  Plaintiff  viva  ^oce^^ Master^ s  Office'^ 

Jurisdiction. 

The  court  has  no  jurisdiction  to  order  a  plaintiff  to  be  examined  viva  voce  before  a  matter 

imaer  a  decree. 

By  a  decree,  made  in  the  cause  in  1847,  accounts  were  directed  to 
be  taken  between  the  plaintiff  and  the  defendant :  the  parties  were 
directed  to  produce  all  deeds,  papers,  &c.,  and  to  be  examined  upon 
interrogatories  as  the  master  should  direct  Under  this  decree  the 
plaintin  was  examined  upon  interrogatories,  but  his  examination  was 
unsatisfactory;  and  the  defendant  now  asked  that  he  might  be  at 
liberty  to  examine  the  plaintiff  vivd  voce. 

Mr.  Walpole  and  Mr.  W.  T.  &  Danielj  in  support  of  the  motion. 
The  72d  order  of  1828,  Ord.  Can.  27,  enables  the  master  to  examine 
parties  coming  in  under  a  decree  upon  inteirogatories,  or  vivd  voce^ 
but  there  is  no  order  with  reference  to  the  examination  of  parties  in  a 
cause.  In  Ex  parte  Saunderson^  2  Cox,  194,  it  was  thought  that, 
under  an  order  similar  to  the  present,  the  master  might  have  examined 
the  parties  viva  voce^  thoueh  they  had  been  examined  upon  interroga* 
tories,  but  he  made  an  order  upon  the  petition  for  their  examination 
vivd  voce.  Under  the  words  of  this  decree  the  plaintiff  could  not  be 
examined  vivd  voce.  If,  therefore,  the  master  could  not  get  the  whole 
truth,  the  only  means  of  supplying  the  deficiency  was  by  an  examina* 
tion  vivd  voce.  It  is  stated  in  Seton  on  Decrees^  p.  vi.  that  the  usage 
of  the  court  for  many  years  was  to  have  the  defendant  brought  before 
the  chancellor  and  examined  vivd  voce^  and  that  the  ^^  culendars '' 
afforded  evidence  of  that  practice.  The  jurisdiction  of  the  court  to 
examine  a  witness  vivd  voce  to  ground  a  prosecution  for  perjury,  was 
decided  in  Moore  v.  Ayletj  2  Dick.  641,  by  the  Court  of  King's  fiench, 
and  also  by  the  House  of  Lords  in  a  writ  of  error.  In  Farqtiharson 
y.  Bat/our^  Turn.  &  Russ.  184, 197,  the  defendant  was  examined  per* 
sonally  after  a  fourth  insufficient  answer.  The  question  was,  whether 
the  court  had  the  power  to  require  from  the  parties  Yes  or  No  to  the 

1 20  Law  J.tS.  Bep.  (n.  s.)  Cbanc.  666. 
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OUaM  V.  Cobbetti 

question  if  a  fietct  was  trae*  Li  tiiiB  case  Hie  contest^baa  lasted  foB 
years ;  the  master  was  imable  to  anive  at  the  troth ;  and  tboogh  the 
defendant  was  willing  to  be  examined,  the  plaintiflr  was  not»  Tb» 
question  was,  there&ne,  whether  the  eouit  bad  jimsdictioa. 

Mr.  BaundeU  Palmer  and  Mr.  Frith  were  not  heard,  but  they  stated 
that  the  case  of  JEx  parte  Saunderson  was  a  decision  in  Bankruptcy, 
and  that  a  similar  application  had  been  made  to  Vice-chancellor 
Knight  Bruce  in  Phelps  v.  Prothero^  2  De  Grex  &  Sm.  285 ;  s.  c.  17 
Law  J.  Bep.  (n.  s.)  Chanc.  404,  and  refused,  and  that  a  similar  appli* 
cation  had  been  refused  by  Sir  C.  C.  Vepjs^  M.  B.  in  1834  in  an  unre- 
ported case  of  Dillon  v.  CqppuL 

The  Mastbe  o9  ths  Bolls*  In  the  absence  of  authority,  I  cannot 
var]^  the  practice  of  the  court,,  or  depart  from  the  course  hitherto  fol- 
lowed. I  consider  myself  concluded,  and  cannot  make  the  order 
asked;  and  I  must  lemse  the  motioa  with  costB« 


OlSFIBL])  Pi 

ILlj  1, 1S51. 

Feme  Covert-^  Rights  of  Suitors. 

A  wifty.in  person,  lias  no  lig&t  to  ba&eard  on  bebalf  of  her  hnflSnnd  npon  an  application  bj 

him  to  the  court 

This  was  a  motion,  by  Mrs.  Cobbett,  on  behalf  of  her  husband,  ask* 
ing  for  an  order  nisi  for  a  supersedeas  of  a  writ  of  attachment,  under 
which  her  husband  was  confined  in  the  Queen^s  Bench  PrbK>n. 

The  Master  of  thb  Bolls.  The  Court  of  Queen's  Bench  haa 
decided  that  a  wife  has  no  right  to  appear  in  a  civil  suit,  and  conduct 
tiie  case  of  her  husband.  In  that  decision  I  concur,  and  consider  that 
the  same  rule  appliea  in  this  court,  and  consequently  I  must  dediae 
to  hear  you. 

Cobbett  V.  Hudsony  15  Q.  B.  Bep.  181,  n. ;  Doe  d.  Bemmett  v.  Haiet 
Ibid.  171 ;  s.  c.  19  Law  J.  Bep.  (n.  s.)  Q.  B.  853. 
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T^>p  V.  Tanner. 


The  Mergers  Company  v.  the  Witham  Navigation  Company 
AND  THE  Great  Northern  Railway  Company.^ 

May  6, 1851. 

Affidavit — Swearing  in  Court. 

An  affidavit  will  be  penoitted  to  be  sworn  in  open  conrt  in  case  of  urgency. 

Mr.  Lloyd.  An  injunction  has  been  this  morning  granted  against 
the  defendants  in  a  matter  of  some  importance.  I  have  been  instructed 
to  move  at  the  rising  of  the  court  that  it  mav  be  dissolved,  and  am 
instructed  now  to  ask  that  an  affidavit  wanted  for  the  purpose  of  the 
motion  may  be  now  sworn  in  open  court  It  is  the  urgency  of  the 
application  that  induces  me  to  ask  for  a  departure  from  the  usual 
practice. 

The  Master  pF  the  Rolls  acceded  to  the  request,  and  allowed  the 
affidavit  to  be  sworn  in  his  presence  by  the  registrar. 


Tapp  v.  Tanner.* 

Jaanary  7,  S3, 1851. 

Costs^  AUawing  Suit  to  proceed  for. 

ne  defendant  having  satisfied  the  demand  for  which  the  suit  was  instituted,  the  court  refused 
to  allow  it  to  be  proceeded  with  for  the  costs ;  but  upon  the  terms  of  an  agreement,  to  which 
the  plaintiff  had  consented,  but  which  the  defendant  had  not  strictly  observed,  ordered  the 
defendant  to  pay  the  costs  of  the  plaintiff  out  of  podtet  in  the  suit  and  on  this  notice  of 
motion. 

This  was  a  motion,  by  the  plaintiff,  asking  that  the  defendant, 
William  Hemy  Tanner,  might  pay  the  costs  of  the  suit,  including  the 
costs  of  this  application,  he  having  since  the  institution  of  the  suit 
satisfied  the  demand  in  respect  of  which  it  was  instituted. 

It  appeared  that  Mary  Tapp  was  entitled  to  an  annuity  of  20/. 
a  year,  which  Richard  Smith  in  1819  charged  upon  certain  real  estates, 
of  which  W.  H.  Tanner  had  since  become  the  trustee. 

Mr.  Tanner  made  default  in  payment  of  this  annuity,  and  upon  the 
institution  of  this  suit  the  defendant  neglected  to  put  in  his  answer, 
and  an  attachment  was  issued  against  him. 

Mr.  Tanner  then  proposed  to  pay  the  arrears,  and  also  to  purchase 
a  government  annuity  for  the  life  of  the  plaintiff,  if  she  or  her  trustees 
would  pay  the  difference  between  the  expenses  out  of  pocket  and  the 
full  costs  of  suit.     These  proposals  were  agreed  to  on  behalf  of  the 

1  20  Law  J.  Rep.  (n.  s.}  Chanc.  557.    14  Beavan,  20. 
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Gross  V.  Brown. 

plaintiff,  but  Mr.  Tanner  failed  to  comply  with  them,  and  another 
quarter's  annuity  became  due.  The  defendant  i^bsequently  paid  the 
annuity,  and  all  anrears,  but  refused  to  pay  the  costs  which  had  been 
incurred  in  the  suit. 

Mr,  Boundell  Palmer  and  Mr.  Frith^  in  support  of  the  motion.  The 
defendant  was  repeatedly  requested  to  pay  the  annuity,  but  he  took 
no  notice  of  the  applications  until  the  suit  was  instituted,  and  after 
putting  the  plaintiff  to  considerable  costs,  he  has  satisfied  the  suit  by 
paying  the  annuity,  but  he  has  refused  to  pay  the  costs. 

Mr.  Friihn  The  costs  are  still  due,  and  the  plaintiff  is  quite  willing 
to  proceed  with  the  suit  to  recover  them. 

The  Master  of  the  Bolls.  I  shall  not  allow  the  suit  to  go  oa 
merely  for  the  costs. 

Mr.  Bare^  for  the  defendant,  stated  that  upon  consenting  to  accept 
a  government  annuity,  it  was  also  arranged  between  the  parties  that 
the  plaintiff  should  pay  the  difference  between  the  expenses  out  of 
pocket  and  the  full  costs  of  suit 

Mr.  Frith.     The  defendant  failed  to  observe  any  arrangement 

The  Master  of  the  Rolls.  In  consequence  of  the  agreement 
respecting  costs,  I  am  of  opinion  that  the  defendant,  W.  H.  Tanner, 
must  pay  the  costs  incurred  by  the  plaintiff  out  of  pocket  in  this  suit 
and  also  upon  this  notice  of  motion. 

[See  Sivell  v.  Abraham^  8  Beav.  598.] 


Cross  v.  Brown.^ 

July  25,  1851. 

^fatU — Maintenance — Decree. 

The  Court  directed  a  reference  to  appoint  a  guardian  to  an  infant,  and  approve  of  proper 
maintenance,  to  be  inserted  in  the  decree,  upon  the  hearing  of  a  suit,  withont  any  petition 
being  represented. 

The  testator  in  this  cause  bequeathed  a  fund  to  trustees,  in  trust,  as 
to  one  moiety  for  the  infant  defendant  Brown.  At  the  hearing  of  the 
suit, 

Mr.  Sinwns,  for  the  infant,  asked  for  a  reference  to  the  master  to  be 
directed  by  the  decree  to  appoint  a  guardian,  and  approve  of  a  proper 
maintenance  for  the  infant. 

1  20  Law  J.  Bep.  (n.  s.)  Cha&G.  560. 
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iUr.  K  Parker  and  Mr.  Wrifht  appeared  for  the  plaintifb,  and 

Mr.  Freeting  and  Mr.  Wright^  Jr.  for  the  defendants 

Lord  Cranworth,  V.  O.,  doubted  whether  such  a  direction  ooold 
be  inserted  in  the  decree,  and  whether  it  ought  not  to  be  obtained  on  a 
petition  presented  by  the  infant ;  but  after  consulting  with  Mr.  Col« 
ville,  the  registrar,  his  Lordship  directed  the  reference  as  to  the  guar* 
dian  and  maintenance  to  be  inserted  in  the  decree. 


ill  re  Steels.^ 

Aug.  2,  6, 1851. 

(JosU-^M&rtgagnr-^^  Sp  7  Vici.  e.  73,  ss.  2rf,  38,  43— £MJci^« 

Bill — Delivery —  TaxaHcm^ 

A  solicitor,  acting  on  behalf  of  mortgagees,  sold  the  mortgaged  premises,  and  on  the  S7th 
of  June,  1850,  he  retained  the  amount  of  his  bill  of  costs  out  of  the  proceeds  of  the  sale. 
On  the  29th  of  June,  1850,  he  sent  a  copy  of  the  bill  to  the  aolicitor  of  the  mortgagoTi  and 
on  the  27th  <^  June,  1851,  the  mortgagor  applied  for  an  order  for  taxation :  — 

Edd^  that  the  taxation  mi^t  hare  been  had  upon  the  common  order ;  that  the  petition  waa 

presented  in  time ;  that  it  oould  fcaroel^  be  considered  a  payment  of  the  bill  of  costs  vntil 

the  petitioner  had  the  means  of  knowing  the  amount  of  the  surplus,  and  that  he  waa 

'  entitled  to  taxation,  but  that  he  must  pay  the  costs  beyond  the  costs  of  the  common  order. 

This  petition  was  presented  by  'William  Bennett,  the  son  and  sole 
personal  representative  of  a  deceased  mortgagor,  praying  that  the  bill 
of  costs  of  Adam  Rivers  Steele  might  be  taxed,  notwithstanding  the 
trastees  for  sale  had  allowed  him  to  retain  the  amount  out  of  the 
purchase^money.  • 

In  1844  the  father  of  the  petitioner  executed  a  mortgage  of  certain 
leasehold  estates,  to  secure  a  sum  of  500/.  to  Collinson  Hall.  After 
the  death  of  both  the  mortgagor  and  mortgagee,  the  mortgaged  pre- 
mises were  put  up  to  sale  by  auction,  and  were  purchased  by  a  son 
of  the  petitioner  for  695/.     This  purchase  had  since  been  completed. 

The  petitioner  had  assigned  his  interest  in  any  surplus,  arising  frcmt 
tiie  purchase-money,  to  the  trustees  of  a  builddng  society,  as  a  col* 
lateral  security  for  advances  made  by  the  society  to  the  petitioner's 
son,  to  enable  him  to  complete  the  purchase  of  the  premises. 

On  the  27th  of  June,  1860,  after  the  receipt  of  the  purchase^money, 
Mr.  Steele,  as  solicitor  for  the  mortgagees  in  the  matter  of  the  sale, 
retained  the  amount  of  his  biH  of  costs,  amounting  to  772. 195.  2dL 

On  the  29th  of  June,  1850,  Mr.  Steele  sent  to  Mc  Aichbutt,  the 
solicitor  of  the  petitioner,  his  bill  of  costs. 

On  the  27th  of  June,  1851,  two  days  before  the  expiration  of  the 
year,  this  petition  was  presented.     Some  objection  was  made  by  the 
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plaintiff,  but  Mr.  Tanner  failed  to  comply  with  them,  and  another 
quarter's  annuity  became  due.  The  defendant  i^bsequently  paid  the 
annuity,  and  all  arrears,  but  refused  to  pay  the  costs  which  had  been 
incurred  in  the  suit. 

Mr.  Boundell  Palmer  and  Mr.  Friihy  in  support  of  the  motion.  The 
defendant  was  repeatedly  requested  to  pay  the  annuity,  but  he  took 
no  notice  of  the  applications  until  the  suit  was  instituted,  and  after 
putting  the  plaintm  to  considerable  costs,  he  has  satisfied  the  suit  by 
paying  the  annuity,  but  he  has  refused  to  pay  the  costs. 

Mr.  Frith.  The  costs  are  still  due,  and  the  plaintiff  is  quite  willing 
to  proceed  with  the  suit  to  recover  them. 

The  Master  of  the  Bolls.  I  shall  not  allow  the  suit  to  go  oa 
merely  for  the  costs. 

Mr.  Earej  (os  the  defendant,  stated  that  upon  consenting  to  accept 
a  government  annuity,  it  was  also  arranged  between  the  parties  that 
the  plaintiff  should  pay  the  difference  between  the  expenses  out  of 
pocket  and  the  full  costs  of  suit 

Mr.  Frith.     The  defendant  failed  to  observe  any  arrangement. 

The  Master  of  the  Rolls.  In  consequence  of  the  agreement 
respecting  costs,  I  am  of  opinion  that  the  defendant,  W.  H.  Tanner, 
must  pay  the  costs  incurred  by  the  plaintiff  out  of  pocket  in  this  suit 
and  also  upon  tins  notice  of  motion. 

[See  Sivell  v.  Abraham^  8  Beav.  598.] 


Cross  v.  Brown.^ 

July  25, 1851. 

Jkfant — Maintenance — Decree. 

The  Coart  directed  a  reference  to  appoint  a  guardian  to  an  infant,  and  approve  of  proper 
maintenance,  to  be  inserted  in  the  decree,  upon  the  hearing  of  a  suit,  without  any  petition 
being  represented. 

The  testator  in  this  cause  bequeathed  a  fund  to  trustees,  in  trust,  as 
to  one  moiety  for  the  infant  defendant  Brown.  At  the  hearing  of  the 
suit, 

Mr.  Simons^  for  the  infant,  asked  for  a  reference  to  the  master  to  be 
directed  by  the  decree  to  appoint  a  guardian,  and  approve  of  a  proper 
maintenance  for  the  infant. 
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Mr.  K  Parker  and  Mr.  Wrifki  appeared  far  the  plaintUb,  and 

3fr.  FreeKng  and  Mr.  Wright^  Jr.  for  the  defendants 

Lord  Cranworth,  V.  O.,  doubted  whether  snch  a  direction  ooold 
be  inserted  in  the  decree,  and  whether  it  ought  not  to  be  obtained  on  a 
petition  presented  by  the  infant ;  but  after  consulting  with  Mr.  Col« 
ville,  the  registrar,  his  Lordship  directed  the  reference  as  to  the  guar* 
dian  and  maintenance  to  be  inserted  in  the  decree. 


ill  re  Steele.^ 

Aug.  2,  6, 1851. 

CosU—M^rtgagnr—^  Sp  7  Vict.  e.  73,  ss.  37,  38,  43— £bfiator'« 

BiU—Delioery^  Taxaikm. 

A  solicitor,  actioff  on  behalf  of  mortgagees,  sold  the  mortgaged  premises,  and  on  the  S7th 
of  June,  1850,  ne  retained  the  amount  of  his  bill  of  costs  out  of  the  proceeds  of  the  sale. 
On  the  29th  of  June,  1850,  he  sent  a  copy  of  the  bill  to  the  aolidtor  of  the  mortgagoTi  and 
on  the  27th  of  June,  1851,  the  mortgagor  applied  for  an  order  for  taxation :  — 

AU,  that  the  taxation  mi^t  hare  been  had  upon  the  common  order ;  that  the  petition  waa 
presented  in  time ;  that  it  oould  scaroely  be  considered  a  payment  of  the  biU  of  eosta  until 
the  petitioner  had  the  means  of  knowing  the  amount  of  the  surplus,  and  that  he  waa 
entitled  to  taxation,  but  that  he  must  pay  the  costs  beyond  the  costs  of  the  common  oideE. 

This  petition  was  presented  by  '^IK^lliam  Bennett,  the  son  and  sole 
personal  representative  of  a  deceased  mortgage,  praying  that  the  bill 
of  costs  of  Adam  Rivers  Steele  might  be  taxed,  notwithstanding  the 
tnistees  for  sale  had  allowed  him  to  retain  the  amount  out  of  the 
ptufchaae^money.  * 

In  1844  the  father  of  the  petitioner  executed  a  mortgage  of  certain 
leasehold  estates,  to  secure  a  sum  of  500/.  to  Collinson  xiall.  After 
the  death  of  both  the  mortgagor  and  mortgagee,  the  mortgaged  pre- 
mises were  put  up  to  sale  by  auction,  and  were  purchased  by  a  son 
of  the  petitioner  for  6952.     This  purchase  had  since  been  completed. 

The  petitioner  had  assigned  his  interest  in  any  surplus,  arising  from 
tiie  purchase-money,  to  the  trustees  of  a  bnilddng  society,  as  a  col* 
lateral  security  for  advances  made  by  the  society  to  the  petitioner's 
son,  to  enable  him  to  complete  the  purchase  of  the  premises. 

On  the  27th  of  June,  1850,  after  the  receipt  of  the  purchase^money, 
Mr.  Steele,  as  solicitor  for  the  mortgagees  in  the  matter  of  the  sale, 
retained  the  amount  of  his  biH  of  costs,  amounting  to  772. 195.  2dL 

On  the  29th  of  June,  1850,  Mr.  Steele  sent  to  Mc  Aichbutt,  the 
solicitor  of  the  petitioner,  his  bill  of  costs. 

On  the  27th  of  June,  1851,  two  days  before  the  expiration  of  the 
year,  this  petition  was  presented.     Some  objection  was  made  by  the 
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secretary  at  the  Rolls,  to  grant  the  common  order,  in  consequence  of 
which  the  petition  was  presented. 

The  affidavit  of  Mr.  Archbutt,  the  solicitor  for  the  petitioner,  stated 
that  the  bill  contained  many  improper  charges,  which  ought  not  to  be 
borne  by  the  petitioner;  that  some  were  unreasonable  and  extravagant, 
and  in  particular  a  charge  of  5L  65.  Sd.  for  perusins^  and  considering 
various  title-deeds,  afterwards  abstracted  in  forty-eight  sheets,  previous 
to  preparing,  and  as  instructions  for  particulars  and  conditions  of  sale. 

Mr.  Steele,  in  an  affidavit,  stated  that  the  bill  of  costs  was,  on  the 
26th  of  March,  1850,  made  out  by  him  to  that  day,  being  the  com- 
'pletion  of  the  sale ;  that  it  was  afterwards,  on  the  27th  of  June,  1850, 
completed,  by  him,  to  that  day,  and  that  it  then  amounted  in  the 
whole  to  79/.  19^.  2d.  and  was  upon  that  day,  with  the  consent  and 
approbation  of  his  clients,  retained  by  him  out  of  the  moneys  then  in 
his  hands,  arising  from  the  sale  of  the  mortgaged  propertv,  but  that 
his  bill  was  not  then  or  at  any  time  formally  or  actually  delivered  to 
his  clients,  or  either  of  them,  but  remained  in  his  possession  until  the 
same  was  forwarded  to  Mr.  Archbutt  on  the  29th  of  June,  1850. 

The  affidavit  further  stated  that  since  the  bill  of  costs  was  sent  in 
to  Mr.  Archbutt,  other  costs  had  been  incurred,  and  were  then  due  to 
Mr.  Steele  from  his  clients  in  relation  to  their  trust  for  sale  of  the  said 

Eroperty,  and  that  further  costs  would  be  incurred,  in  respect  of  such 
usiness,  before  the  termination  thereof. 

Mr.  Goldsmith  in  support  of  the  petition.  The  facts  warranted  the 
court  in  making  the  order  for  the  taxation  of  this  bill :  it  was  satis* 
factorily  made  out  that  the  petition  for  taxation  was  presented  within 
the  year,  a  time  by  far  too  short  for  persons  unskilled  and  requiring 
assistance  to  understand  and  digest  these  bills  of  costs.     A  case  of 

Eressure  or  undue  advantage  could  scarce  be  made  out,  as  Mr.  Steele 
ad  the  money  in  his  hands ;  but  it  was  impossible  to  read  the  bills 
without  seeing  that  they  contained  both  unreasonable  and  extravagant 
charges,  which  were  the  subject  of  taxation. 

Mr.  Boupett  and  Mr.  O.  L.  Russell  objected  to  any  taxation :  first, 
because  the  petition  did  not  allege  any  specific  overcharge,  as  a  ground 
for  making  the  order ;  and  the  affidavit  in  support  stated  but  one  item, 
and  there  the  allegation  of  its  being  an  overcharge  was  mere  con- 
jecture. Secondly,  because  the  bill  of  costs  had  been  paid  by  retainer, 
with  the  consent  of  the  mortgagee,  and  the  mortgagor,  who  sought 
to  have  the  bill  taxed,  could  not  be  in  a  better  position  unless  he 
proved  that  there  was  either  pressure  or  firaud ;  and,  thirdly,  because 
the  mortgagor's  interest  was  a  mere  scintilla  or  possibility  of  right, 
which  he  had  assigned  to  other  persons.  Jk  re  Downes,  5  fieav.  425 ; 
s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  159.  Barwell  v.  Brooks^  7  Beav. 
345.    In  re  Bignoldy  9  Beav.  269. 

Mr.  Goldsmith^  in  reply. 

The  Master  of  the  Rolls.    The  petitioner  cannot  be  treated  as 
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a  party  who  has  consented  to  the  payment  of  the  bill ;  it  was  made 
out  up  to  the  27th  June,  1850,  and  though  the  amount  was  then 
letained  with  the  consent  of  the  mortgagees,  it  was  without  the 
knowledge  or  approbation  of  the  mortgagor,  who  was  alone  interested 
ui  the  surplus,  out  of  which  these  costs  were  paid.  The  bill  was  not 
delivered  to  the  petitioner's  solicitor  until  two  days  after  this  payment 
was  made,  but  it  could  be  scarcely  called  a  payment  until  some 
account  was  obtained  from  which  the  surplus  might  be  ascertained, 
and  the  party  might  know  what  the  payment  really  was.  I  think  the 
petitioner  is  entitled  to  the  order  for  ^xation ;  but  he  must  pay  the 
costs  of  as  much  of  the  order  as  are  beyond  the  costs  of  the  common* 
order. 


Wombwell  v*  Hanrott.^ 

Jnlj  11, 1851. 

Power — Appointment'-^  Unappointed  Piortion-^ Sight  to  Participate. 

F.  H.  had  a  power  to  appoint  a  fiim  of  21,79S(.  couola,  to  liar  danglitert  after  the  deceaat 
of  herself  and  her  hosfaAnd.  Upon  the  marriage  of  G^  one  of  her  danffhters,  who  waa  • 
minor,  F.  H.  i4>pointed  a  moiety  of  the  fund  to  become  the  part  of  her  daughter  G.  to  be 
Tested  in  her,  or  her  husband  in  her  right,  to  the  end  that  on  itae  decease  of  the  tenant* 
for  life,  it  might  be  paid  to  her  hnsband,  his  ezecators,  adminiatratorg  or  assigns,  to  and 
for  his  and  their  own  use  and  benefit  Ko  appointment  was  made  of  the  other  moietj  of 
the  fund  *,  and  upon  a  bill  filed  by  G.  and  her  husband  daiming  a  moiety  of  the  nni^ 

'   pointed  fond:— 

Held,  that  there  was  a  T«lid  appointment  of  one  mmety  of  the  fund ;  tfiat  the  remaining 
moiety  was  unappointed,  and  was  divisible  between  G*  and  her  sister. 

James  M.  Heywood  by  his  will,  dated  the  2nd  of  April,  1796,  gave 
considerable  property,  which  it  was  subsequently  ascertained  amounted 
to  21,792/.  8s.  9(L  consols,  after  the  death  of  his  daughter  Frances 
(afterwards  the  wife  of  Thomas  Orby  Hunter)  and  her  husband,  unto 
her  child  and  children  at  such  times  and  in  such  parts,  shares  and  pro- 

Eortions  and  subject  to  such  conditions  as  6he  by  any  writing  under 
er  hand  and  seal,  executed  in  the  presence  of  two  or  more  credible 
witneses,  should  direct,  limit  or  appoint ;  and  in  default  thereof,  to 
pay  the  same  unto  all  and  every  child  and  children  of  his  daughter 
share  and  share  alike. 

By  a  deed-poll,  dated  the  21st  of  June,  1824,  and  duly  executed 
under  the  hands  of  Thomas  Orby  Hunter  and  Frances  his  wife,  after 
reciting  that  a  marriage  was  intended  between  George  WonibweU 
and  Georgiana  Mary  Orby  Hunter  then  a  minor,  and  in  order  to  her 
preferment  in  marriage,  and  the  said  Frances  Hunter,  with  the  appro 
bation  of  her  husband,  did  appoint  that  one  full  moiety  or  half  part 
or  share  of  the  21,792/.  8s.  9(L  consols  should,  after  the  solemmaatioB 
of  the  marriage,  be  and  become  and  be  considered  as  the  part,  share 
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and  proportion  of  the  said  G.  M.  O.  Hunter,  and  should  from  thence- 
forth become,  and  be,  and  should  be  considered,  and  taken  as  an 
interest  vested  in  her,  or  in  the  said  Greorge  Worabwell  in  her  right, 
to  the  end  and  intent  that  such  moiety  or  half  part  should  and  might 
with  all  convenient  speed  after  the  decease  of  the  survivor  of  them 
the  said  Thomas  Orby  Hunter  and  Frances  his  wife,  be  transferred, 
assigned  and  made  over  unto  the  said  George  Wombwell,  his  execu- 
tors, administrators,  or  assigns,  to  and  for  his  and  their  own  absolute 
use  and  benefit 

Charlotte  Orby  Hunter  and  Geor^ana  Orby  Hunter  were  the  only 
two  children  of  Thomas  Orby  Hunter  and  Frances  his  wife ;  and  in 
1834,  Frances  Hunter  died,  without  having  executed  any  other 
appointment  of  the  21,792/L  85. 9(L  consols,  and  Thomas  Orby  Hunter 
died  on  the  13th  of  December  1847,  and  the  question  now  raised  was, 
whether  the  moiety  of  the  21,792^  8^.  9<Lj  which  remained  unap- 
pointed,  belonged  to  Charlotte,  or  was  divisible  equally  between 
Charlotte  and  Greorgiana  as  in  default  of  appointment 

Mr.  'JR.  Palmer  and  Mr.  Bagshawef  for  the  daughter  Georgiana  and 
her  husband.  The  will  of  the  testator  contains  no  words  to  exclude 
tlie  appointees  of  one  moiety  from  participating  in  the  unappointed 
portion.  The  power  was  to  appoint  the  fund  to  the  two  daughters ; 
and  in  default  of  appointment,  it  was  given  to  «them  equally :  this 
was  in  some  respects  a  trust,  but  it  did  not  contemplate  an  equal 
distribution  of  the  fund  —  Butcher  v.  Butchery  1  Ves.  «  B.  79.  But 
the  right  of  a  party  to  participate  in  the  unappointed  portion  of  the 
fund  could  not  be  defeated  in  the  absence  of  an  express  appointment 
FUch  v.  Weberj  6  Hare,  145 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  361. 
Wilson  V.  Piggottf  2  Ves.  jun.  251.  Henderson  v.  Constable^  5  Beav. 
297;  s.  c.  11  Liaw  J.  Rep.  (n.  s.)  Chanc  332;  and  it  could  not  be 
asserted  as  in  Boyle  v.  the  Bishop  of  Peterborough^  1  Ves.  jun.  299; 
B.  c.  3  Bro.  C.  C.  243 ;  that  the  power  was  gone  because  there  had 
been  a  partial  execution. 

Mr.  Walpole  and  Mr.  Eade^  for  the  daughter  Charlotte  and  her 
husband.  The  deed-poll  of  the  21st  of  June,  1824,  must  be  con- 
sidered as  having  fully  executed  the  power,  as  it  directed  what  Was 
to  be  and  become  and  be  considered  the  part,  share,  and  proportion 
of  Georgiana.  She  must,  therefore,  be  considered  as  having  received 
her  share,  and  the  deed  must  be  read  as  depriving  her  of  any  further 
interest  in  the  remaining  fund  ;  while,  at  the  same  time,  it  operated 
as  an  appointment,  and  an  implied  gift  of  the  remaining  fund  to  the 
remaining  daughter  Charlotte  —  Fortescue  v.  Oregor,  6  Ves.  552. 
Simpson  v.  Paul,  2  Eden,  34.  Alloway  v.  Alhway,  4  D.  &  War.  380, 
391 ;  s.  c.  2  Con.  &  Law.  509.  The  appointment  also  was  made  to 
the  husband,  his  executors  and  administrators ;  it  related  to  a  rever- 
sionary interest  of  the  wife  in  a  chose  in  action^  and  could  not  have 
been  claimed  by  him  under  his  marital  right ;  it  therefore  differed  from 
HewiU  V.  Lord  Dacre,  2  Keen,  622 ;  s.  c.  2  Con.  &  Law.  509 ;  Alexan- 
der V.  Alexander  J  2  Ves,  sen.  640 ;  2  Sugden  on  Powers,  296,  6th  edit 
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Mr.  HeberdeHj  for  other  parties  in  the  same  interest  Fenurick  r, 
Greentoellj  10  Beav.  412. 

Mr.  Cory  and  Sir  Walter  BiddeU^  for  the  trustees. 

The  Master  of  the  Bolls,  without  hearing  any  reply.  It  is 
necessaiy  first  to  consider  whether  the  deed  made  any  valid  appoint- 
ment It  is  said  to  be  invalid,  because  it  is  made  in  favor  of  the 
husband  of  Georgiana,  a  stranger  to  the  power,  who  might  never 
have  any  right  to  receive  it,  as  it  might  not  fall  into  possession  during 
the  coverture ;  but  such  I  do  not  consider  to  be  the  effect  of  the  dee(^ 
which  was,  I  think,  an  appointment  made  to  her,  and  its  effect  was 
not  destroyed  by  the  words  subsequently  introduced.  Her  husband 
became  entitled  to  receive  the  fund,  if  he  was  living,  when  the  fund 
fell  into  possession ;  but  in  case  he  had  died,  she  alone  would  have 
been  entitled  to  receive  it  upon  the  decease  of  both  her  father  and  her 
mother. 

It  is  next  to  be  considered  whether  there  is  not  an  appointment| 
express  or  implied,  in  favor  of  the  other  daughter,  Charlotte,  or 
whether  there  had  been  any  introduction  of  the  hotchpot  clausCi 
which  would  prevent  Georgiana  from  having  any  claim  upon  more 
than  a  moiety  of  the  fund.  The  rules  in  these  cases  are  clear,  the 
burden  of  proof  rests  upon  the  persons  who  wish  to  prevent  the  gift 
over  from  taking  effect  in  default  of  appointment  Now,  there  is 
nothing  to  shew  that  Mr.  Hunter  intended  that  Georgiana  should  not 
have  a  further  share  of  the  fund,  or  any  express  intention  that  Char- 
lotte should  take  the  remaining  moiety ;  at  the  same  time  it  was 
admitted  that  Mrs.  Hunter  might  have  appointed  a  moiety  of  the 
remaining  half  of  the  fund  to  each  of  her  daughters,  which  would 
seem  to  conclude  the  question,  as  no  benefit,  express  or  implied,  could 
arise  to  one  daughter  if  the  power  of  appointing  in  favor  of  the  other 
daughter  remained. 

I  do  not  consider  that  the  cases  of  the  defendants  apply.  In  For* 
iescue  v.  Gregor  there  was  a  power  of  appointment  among  three, 
which  was  executed  by  a  transfer  of  one  portion  under  an  order  on 
petition,  stating  that  the  person  having  the  power  was  desirous  that 
the  fund  should  be  equally  divided ;  that  person  having  died  without 
any  further  execution,  the  court  gave  the  remaining  two  thirds 
respectively  to  another  of  the  objects,  and  to  the  administratrix  of 
the  third,  who  was  dead,  but  had  survived  the  person  executing  the 
power.  In  AUoway  v.  Alloway  Sir  Edward  Sugden,  after  noticing 
the  case  of  Foriescue  v.  Gregory  considered  that  3,000/.  alone  had 
been  given  to  the  two  daughters,  and  that  the  remainder  of  the  fund 
was  not  given  to  the  younger  children,  and  that  there  was  no  inten* 
tion  to  make  any  appointment  of  the  whole  fund.  In  this  case,  a 
moiety  was  appointed  to  Georgiana  as  her  part,  share  and  proportion, 
but  it  did  not  express  that  it  was  to  be  brought  into  hotchpot, 
and  it  gave  the  money  to  her  after  the  marriage :  more  was  re- 
quired before  it  could  be  implied  that  the  remaining  moiety  was 
given  to  her  sister.     Words  of  exclusion,  as  in  FUch  v.   Weber^ 
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would  not  have  been  sufficient  to  imply  an  appointment  in  favor 
of  Charlotte.  I  am,  therefore,  of  opinion  that  one  moiety  of  the 
fund  is  unappointed,  and  that  it  is  now  divisible  between  the  two 
daughters  equally. 


In  the  Winding-up  of  the  Direct  Birmingham,  Oxford,  Reading, 
AND  Brighton  Railway  Company  ;  Onions's  Casb.^ 

May  28,  1851. 

Joint-stock  Companies  winding-up  Acts — Contributory — Acceptance  of 

Shares, 

The  Becretarr  to  a  oompaoy  wrote  to  A,  a  member  of  the  proruional  eommittee,  xnfomuiig 
him  that  the  managmg  committee  had  apportioned  one  hundred  shares  to  each  member 
of  the  provisional  committee,  and  requesting  to  be  informed,  on  or  before  a  certain  day, 
whether  A  would  take  that  or  an  j  less  number  of  shares,  otherwise  the  committee  would 
consider  that  he  decUned  taking  an  j.  A,  in  answer,  requested  that  ikt  one  hundred  shares 
might  be  nseivtdjbr  him*  The  court  directed  an  issue  to  try  whether  A  had  accepted*  tha 
shues. 

The  secretary  to  the  company  wrote  a  letter  to  Mr.  Onions,  a  pro- 
visional committee-man,  dated  Mporgate  Street,  10th  of  October,  1845, 
and  in  the  following  words :  <<  Sir :  I  am  requested  to  inform  you  that 
liie  committee  of  management  has  apportioned  one  hundred  shares  iu 
the  company,  to  each  member  of  the  provisional  commitee.  You  will 
please  inform  me,  on  or  before  Wednesday  morning  next,  whether 
yon  will  take  that  or  any  less  number  of  shares.  Should  you  not 
reply  by  that  time,  the  committee  will  consider  you  decline  taking 
any."  Mr.  Onions's  answer  to  that  letter  was  dated  Brosley,  the  14th 
of  October,  1845,  and  was  as  follows :  "  Sir :  In  reply  to  your  circular 
of  the  10th  instant  (which  only  came  to  hand  this  morning)  informing 
me  that  I  am  entitied  to  one  hundred  shares  in  the  Direct  Birmingham, 
Oxford,  Beading,  and  Brighton  Railway  Company,  and  requesting 
an  answer  on  or  before  to-morrow  morning,  I  have  to  request  that  nam* 
her  of  shares  be  reserved  for  me^ 

The  question  was  whether  Mr.  Onions's  letter  amounted  to  an  accept 
once  of  the  shares. 

The  Vice- Chancellor  said  that  his  acquaintance  with  mercantile 
language  was  not  sufficient  to  enable  him  to  decide  that  Mr.  Onions 
had  accepted  the  sha^s  by  requesting  that  they  might  be  reserved  for 
him ;  and  that  he  should  direct  an  issue,  in  order  that  the  question 
might  be  determined  by  a  jury. 

Mr.  Bethell,  Mr.  RoU,  Mr.  W.  T.  &  Daniel,  and  Mr.  Roxburgh, 
were  the  counsel  in  this  case. 

1 1  Simons,  N.  s.  894. 
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In  the  Winding-up  of  the   Shrewsbury  and  Leicester  Direct 

Railway  Compary  ;  Ex  parte  Riddell.^ 

May  1  and  2, 1851. 

JbiiU-stock  Companies  winding-up  Acts — Certificate — Contributory. 

The  master  certified  that  he  had  induded  A'b  name  in  the  Ibt  of  contrilmtories,  not  ai  % 
sharcjiolder,  but  as  a  contributoiy  in  respect  of  any  expemUlure  wKkh  he  might  be  proved  to 
have  incurred. 

The  court  held  the  certificate  to  be  informal,  and  directed  the  master  to  xeTiew  his  certificate, 
with  liberty,  to  either  party,  to  adduce  further  evidence. 

RiDDELL  was  a  member  of  the  provisional  committee  and  a  trustee 
of  the  company,  but  not  an  allottee  of  shares  in  it  The  master 
charged  with  the  winding-up  of  the  company,  certified  that  he  had 
included  Riddell's  name  in  the  list  of  contributories :  <<  not  as  a  share- 
holder,  but  as  a  contributoiy  in  respect  of  any  expenditure  which  he 
might  be  proved  to  have  aiUkorized?^ 

Mr.  Bolt  and  Mr  W.  T.  8.  Darnel^  for  Riddell,  now  moved  that  hirf 
name  might  be  expunged  from  the  list,  on  the  ground  that  the  evi- 
dence produced  before  the  master  on  the  part  of  the  official  manager, 
did  not  show  that  Riddell  had  contracted  or  authorized  the  contract- 
ing of  any  debt  or  the  incurring  of  any  expenditure. 

Mr.  Bethell  and  Mr.  Olasse,  for  the  official  manager,  said  that,  in 
November,  1845,  RiddeU  attended  a  meeting  held  at  ,the  company's 
offices,  and  concuired  in  resolutions  which  authorized  the  incurring 
of  expense. 

The  Vice- Chancellor  said  that  the  certificate  was  incorrect  in 
point  of  form :  that  the  master  ought  to  have  ascertained  that  Riddell 
had  authorized  the  incurring  of  some  expense  and  to  have  made  him 
a  contributory  in  respect  of  it:  that  it  appeared  that  he  had  concurred 
in  a  resolution  for  appointing  a  gentleman,  named  Jellicarse,  secretary 
to  the  company,  at  a  salary  of  350^  per  annum^  in  respect  of  which  he 
was  liable ;  and  therefore,  it  must  be  referred  bade,  to  the  master,  to 
review  his  certificate,  with  liberty  to  either  party  to  adduce  further 
evidence ;  and  that  Riddell's  costs  of  the  application  must  be  paid  by 
the  official  manager. 

1 1  Simons,  N.  8.  402. 
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Myers  v.  Watson.^ 

Much  18,  19,  20;  AprH  16,  1851. 

Specific  Performance — Vendor  and  Purchaser. 

A  iigieed  to  puzdisfle  part  of  an  estate,  oa  the  iSuth  of  MfMreeentatioiis  made  to  him  by  the 
Yendor's  agent,  that  the  vendor  would  do  certain  acts  on  the  remainder  of  the  estate. 
Those  acts,  however,  were  not  done  ;  in  consequence  of  which  the  value  of  the  land  pur- 
chased was  considerably  diminished.  A  bill  for  specific  performance,  filed  by  persoBB 
daiming  nnckr  the  vendor,  wm  dismissed  with  costs. 

On  the  Ist  of  November,  1844,  William  Potter  who,  not  long  before, 
had  purchased  an  estate  called  the  Flaybrick  estate,  situate  partly  in 
the  township  of  Birkenhead  and  partly  in  the  township  of  Claugbton 
in  Cheshire,  on  a  building  speculation,  agreed  to  sell  two  portions  of 
it  to  B.  and  H.  Watson,  one  containing  4482  square  yards,  and  the 
other  containing  4680  square  yards,  for  5872/.  I65.  and  2340/.  respect- 
ively. The  purchase-money  was  to  be  paid  by  certain  instalments ; 
the  Wt  of  which  was  to  be  paid  on  the  1st  of  November,  1847.  The 
pieces  of  land  were  described,  in  the  agreement,  as  being  bounded,  on 
the  south,  by  a  road  or  stxeet  called  Bailey-street,  on  the  north,  by 
Norman-street,  and,  on  the  east  and  west  by  two  intended  new  streets 
of  certain  widths ;  and  S.  and  H.  Watson  agreed  to  pay  to  Potter, 
one  moiety  of  the  expense  of  making  a  sewer  under  so  much  of  the 
streets  on  the  north,  east  and  west  sides  of  the  first  piece  of  land,  and 
under  so  much  of  all  the  sides  of  the  second  piece,  as  was  coexten- 
sive with  the  lands  thereby  contracted  for,  and  one  moiety  of  the 
•expense  of  forming  and  laying  down  such  part  of  the  same  street^ 
-with  rock  and  macadam,  and  also  of  forming  and  laying  down  the 
parapets  of  footwalks  of  such  part  of  the  same  streets,  with  curb 
and  channel  stones,  and  of  keeping  the  same  streets,  sewers,  foot- 
walks  or  parapets  in  good  repair  until  the  same  should  be  adopted 
by  the  township  of  Claughton  or  of  Birkenhead ;  and  also  to  make, 
form  and  lay  down,  through  the  centre  of  the  first  piece  of  land  and 
extending  from  Bailey-street  to  Norman-street,  a  public  highway  or 
street  twelve  yards  wide,  with  rock  and  macadam,  and  also  to  form 
and  lay  down  the  parapets  and  footwalks  of  such  street  with  suitable 
curb  and  channel  stones,  and  to  keep  such  street  and  footwalks  in 

food  repair  until  the  same  should  be  adopted  by  the  township ;  but 
L  and  H.  Watson  were  not  to  be  required  to  make  such  street  and 
footwalks,  until  Potter  should  have  made  a  similar  public  highway  or 
street,  with  footwalks  immediately  opposite,  through  other  land  of  his 
to  the  westward,  and  extending,  in  a  direct  line,  from  Bailey-street  to 
the  turnpike-road  leading  to  Upton.  * 

On  the  1st  of  May,  1845,  Potter  agreed  to  sell  two  other  portions 
of  the  Flaybrick  estate,  to  the  same  gentlemen,  for  8225/.  One  of 
those  portions  was  situate  in  Birkenhead  and  contained  6060  square 
yards.     The  other  was  situate  partly  in  that  township  and  partly  in 

^  1  Simons,  N.  s.  528. 
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QanghtoDf  and  contained  10,530  square  yards*  One  was  described 
as  bounded  by  Bailey-street  and  new  streets  and  intended  streets  of 
certain  widths,  and  the  other,  as  bounded  by  a  certain  turnpike-road 
and  new  streets :  and  the  purchasers  were  to  have  the  use  of  the  said 
streets  or  intended  streets,  and  of  all  other  streets  then  made  or  there- 
after to  be  made  over  Potter's  land  adjoining  or  contiguous  to  the 
land  thereby  contracted  for :  and  Potter  agreed,  forthwith,  to  make 
sewers  under  the  streets  surrounding  those  pieces  of  land,  and  to  form 
and  lay  down  the  same  with  rock  and  macadam,  and  also  to  make 
and  lay  down  the  parapets  or  footwalks  thereof  with  suitable  curb  at 
channel  stones ;  and  B.  and  IL  Watson  agreed  to  keep  such  streets, 
sewers  and  footwalks  or  parapets,  after  the  same  should  have  been  so 
made  and  formed,  in  good  repair,  until  they  should  be  adopted  by  the 
Birkenhead  c^mimissioners.  By  each  of  tiie  agreements,  the  purchasers 
agreed  not  to  make  or  suffer  to  be  made  any  lime-kiln,  soapery  or  tan- 
yard  on  the  pieces  of  land  therein  comprised,  tax  to  carry  on  or  suffer 
to  be  carried  on  any  offensive  trade  or  business  thereon  ;  nor  to  erect 
any  court  or  courts  of  houses  thereon ;  nor  to  permit  the  cellar  of  any 
house  to  be  erected  thereon,  to  be  used  as  a  separate  dwelling. 

In  August,  1847,  Potter  mortgaged  the  whole  of  the  Flaybrick 
estate  to  the  Earl  of  Devon  and  others,  for  40,0002.  In  April  follow* 
ing  he  became  bankrupt;  and  in  May,  1849,  (at  which  time  the  estate 
remained  nearly  in  the  same  state  -as  it  was  in  when  the  agreement 
was  entered  into)  his  assignees  filed  a  bill  to  cc»npel  B.  and  H»  Wat* 
son  to  perform  the  agreements* 

The  Watsons  insisted  that  they  wore  not  bound  to  perform  the 
agreements,  because  they  were  induced  to  enter  into  them  by  repre- 
sentations made  to  them  by  William  Cole,  (who  was  Potter's  agent 
and  with  whom  they  Ixeatea  for  the  purchase  of  the  pieces  of  land) 
that  Potter  intended,  with  all  reasonable  despatch,  to  lay  out  the 
whole  of  the  estate  in  streets  and  to  build  houses  upon  it,  and  to  erect 
a  church  on  a  certain  part  of  it,  according  to  a  plan  which  Cole  showed 
them  ;  but  that  none  of  those  acts  had  been  done,  and  the  omission 
to  do  them  rendered  the  value  of  the  pieces  of  land  vastly  inferior  to 
the  sums  which  the  defendants  had  agreed  to  pay  for  them. 

Evidence  was  entered  into  on  both  sides ;  and,  on  the  cause  coming 
on  to  be  heard, 

Jfi-.  Betkell  and  Mr.  Bm^  for  the  plaintifis,  cited  Herriofs  Bbspiial 
r.  Gibsouy  2  Dow,  301 ;  Sqmre  v.  Campbell,  1  MyL  &  Cr.  459 ;  The 
North  British  BaUwa^  Compcmy  v.  Tbddy  12  CL  &  Finn.  722 ;  Big- 
ginson  v.  Clowes,  15  Ves.  516 ;  1  Ves.  &  Beam.  524 ;  and  Oroom  v. 
Lediard,  2  MyL  &  Keen,  251,  293. 

Mr.  JRoU  and  Mr.  Kinglake,  iot  the  Messrs.  Watson,  cited  C9u2er« 
wood  V.  HUchcox,  1  Ves.  Sen.  279;  Tkinmng  v.  Morrice,  2  Bro.  C.  C. 
826 ;  The  Marquis  Thtvnshend  v.  &angroom,  6  Ves.  328 ;  1  Sudg. 
Vendors,  10th  edit  p.  228 ;  Mbrtiack  v.  BuUer,  10  Ves.  292,  see  313 ; 
UasM  V.  ArmUage,  13  Ves.  25 ;  Clarke  v.  GraaU,  14  Ves.  519 ;  Bar* 
meU  r.  TSebOigf  2  Seho.  fe  Lei  549;  BeammofU  v.  Dukes,  Jacob, 
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422 ;  and  Neap  v.  AbboU^  1  Porton  Cooper's  C.  temp.  Lord  Gotten* 
ham,  382. 

Mr.  CoUrell  appeared  for  Potter's  mortgagees. 

April  16, 1851.  The  Vice-Chancellor.  This  suit  was  instituted 
by  the  plaintiff  as  the  assignees  of  William  Potter,  a  bankrupt,  for 
the  specific  performance  of  two  contracts,  entered  into  by  the  defend- 
ants, for  the  purchase  of  land  at  Burkenhead,  from  William  Potter, 
before  his  bankruptcy.  The  first  contract  bears  date  the  1st  Novem- 
ber, 1844,  and,  by  it,  the  defendants  B»  and  H.  Watson  were  to  pay 
5872^  I65.  for  the  piece  of  land  first  described,  and  2340/1  for  the 
piece  of  land  secondly  described,  that  is,  85.  per  square  yard  for  the 
first,  and  IO5.  per  square  yard  for  the  second ;  and  the  streets  adjoin- 
ing were  to  be  made  at  the  joint  expense  of  Potter  and  the  Watsons. 
The  purchase-money  was  not  to  be  fully  paid  until  the  end  of  three 

.  years,  that  is,  in  November,  1847.  The  second  contract  bears  date 
the  Ist  of  May,  1845,  and  it  was  a  contract  for  the  purchase  of  similar 
pieces  of  land,  at  the  rate  of  IO5.  per  square  yard.  The  streets 
adjoining  those  pieces  of  land,  instead  of  being  made  at  the  joint 
expense,  were  to  be  made  at  the  sole  expense  of  the  vendor.  Under 
that  contract  also  the  purchase-money  was  not  to  be  fully  paid  until 
the  end  of  three  years,  that  is,  on  the  1st  of  May,  1848.    Deposits 

&:  were  paid  on  each  contract,  and  interest  was  regulailv  paid  on  the 
balances  remaining  due  up  to  the  1st  of  May,  1847.  On  the  20th  of 
April,  1848,  Potter  became  bankrupt ;  and  the  plaintiffs,  as  his  as- 
signees, filed  the  bill  in  this  cause  on  the  1st  of  May,  1849.  The 
prayer  is  in  the  usual  form. 

The  right  of  the  plaintiffs  to  the  relief  sou£;ht,  would  be  prima  facUj 
of  course ;  but  the  defendants  resist  the  plaintiff's  demand  on  the 
following  grounds.  The  land  included  in  the  two  contracts,  forms 
part  of  an  estate  adjoining  the  town  of  Birkenhead,  called  the  Flay- 
brick  estate,  which  was  purchased,  by  Potter,  on  a  building  speculation, 
shortly  before  the  first  contract  was  entered  into.  Potter,  soon  after 
he  had  become  the  owner  of  the  property,  had  caused  a  map  or  plan 
to  be  made  of  it,  and  had,  on  such  plan,  caused  a  number  of  streets 
to  be  marked  out,  dividing  the  whole  into  lots  for  building ;  it  being 
at  that  time,  thought  that  the  then  contemplated  docks  and  other 
works  at  Birkenhead,  would  make  it  a  good  speculation  to  cover  the 
land  in  question  with  buildings.  This  map  or  plan  indicated  one 
main  street  traversing  the  whole  estate  firom  the  north-west  to  the 
south-east  corner,  to  be  called  Bailey-street ;  and  another  main  street 
to  run  along  the  north-east  side  of  the  estate,  to  be  called  Norman- 
street  Besides  these  two  principal  streets  there  were  a  great  number 
of  streets  marked  on  the  map,  as  intended  to  traverse  Bailey-street  at 
right  angles ;  and  two  or  three  others,  to  run  parallel  with  it  The 
streets  thus  designated,  divided  the  whole  property  into  a  great  num- 
ber of  patches  of  ground,  all  intended  to  be  sold  in  lots  for  thepurpose 
of  their  being  covered  with  buildings.  The  defendants  say  that,  before 
they  entered  into  their  fiirst  contract,  this  map  was  frequentiy  shown 
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to  them  by  Mr.  Cole,  who  was  Potter's  agent  in  the  mapping  of  the 
estate  ana  in  the  sale  of  the  lots,  and  who,  certainly  had  authority  to 
act  for  him  in  all  negotiations  with  parties  incUned  to  become  par- 
chasers ;  and  they  say  that  they  entered  into  the  contracts  in  question 
on  a  building  speculation,  relying  on  the  assurance  of  Cole,  that  the 
scheme  of  covering  the  whole  estate  with  buildings  according  to  the 
map,  should  be  carried  into  efiect.  It  is  admitted  that  little  has  been 
done  to  carry  the  plan  into  effect  Some  progress  has  been  made 
towards  the  completion  of  Bailev-street  and  Norman-street;  but 
nothing  else  has  been  done ;  and  the  plaintifis  say  that  they  do  not 
intend  to  do  any  thing  which  they  are  not  bound  to  do  according  to 
the  express  terms  of  the  two  written  contracts  between  Potter  and  the 
defenclants.  In  that  state  of  things,  the  defendants  say  it  would  not 
be  consistent  with  the  principles  of  this  court  to  compel  them  to  per* 
fom^  agreements  which  they  entered  into  on  the  faith  of  representa* 
tions,  made  by  the  agent  of  the  vendor,  that  certain  impcHrtant  acts 
should  be  done  which,  in  fact,  never  have  been  done,  and  the  omission 
to  do  which  very  materially  diminishes  the  value  of  the  property  con* 
tracted  for. 

The  rule  of  equity  in  these  cases,  is  that  a  decree  for  a  specific  per* 
formance  is  not  matter  of  absolute  right,  and,  therefore,  whenever  the 
court  sees  that  such  a  decree  might  work  an  injustice,  it  holds  itself 
at  liberty  to  refuse  its  aid,  and  to  leave  the  party  to  seek  his  remedy 
at  law.  It  may  be  difficult  to  state,  beforehand,  all  the  cases  in  which 
the  court  will  thus  withhold  its  assistance.  It  certainly  will  do  so 
whenever  there  has  been  any  thing  like  iraud  or  circumvention  in  pro* 
curing  the  concurrence  of  the  defendant  in  the  contract  sought  to  be 
enforced.  Indeed,  in  those  cases,  even  at  law,  there  is,  in  general,  a 
valid  defence.  But,  without  any  thing  amounting  to  actual  fraud, 
where  there  has  been  mistake  or  surprise  on  the  part  of  the  defendant, 
this  court  frequently  refuses  to  act,  and  leaves  the  plaintiff  to  his  legal 
remedy.  And  I  apprehend  that  one  of  the  most  ordinary  cases  in 
which  this  court  thus  remains  passive,  is  where,  though  there  is  no 
doubt  as  to  the  contract  itself,  and  no  doubt  as  to  the  plaintiff's  legal 
right  under  il,  yet  the  defendant  has  been  induced  to  enter  into  it  in 
consequence  of  some  independent  engagement,  by  the  plaintiff,  to  do 
some  other  act  which  he  has  failed  to  perform.  If  the  court  is  satisfied 
that  such  independent  engagement  was  made,  and  that,  on  the  faith 
of  it,  the  defendant  entered  into  the  contract  sought  to  be  enforced, 
there,  if  the  plaintiff  fails  to  do  that  which  he  has  undertaken  to  do, 
even  though  it  may  have  been  an  engagement  incapable  of  being 
legally  enforced,  this  court  will  leave  the  plaintiff  to  obtain  such 
redress  as  he  may  be  entitled  to  at  law. 

Such  being  the  doctrine  of  the  court,  the  point  to  be  ascertained  is 
one  of  fact  Was  there  any  engagement,  on  the  part  of  Potter,  to 
do  any  thing  which  he  has  failed  to  do,  and  on  the  faith  of  which 
being  done  it  is  reasonable  to  believe  that  the  defendants  entered  into 
the  contracts  in  question  ?  In  order  to  answer  the  question,  let  us 
fir^  see  how  the  defendants  state  their  case  in  their  answer.  They 
say  that,  during  the  treaty  for  the  first  purchase.  Cole  represented  to 
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them  that  the  estate  was  forthwith  to  be  laid  out  in  streets  and  other- 
wise to  be  built  upon  according  to  the  plan ;  an<]|^that,  on  the  plan, 
was  delineated  a  church  to  be  erected  by  Potter,  which  would  be 
likely  to  attract  a  resident  population  to  the  spot,  and  that  Ck)le 
assured  them  that  the  plan  would  be  carried  into  effect  with  all  rea- 
sonable despatch,  and  that  the  church  would  be  speedily  built  The 
defendants  then  repeat  that  Cole  represented  to  them  that  it  was  the 
intention  of  Potter  speedily  to  carry  the  plan  into  effect ;  and  they 
state,  positively,  that  they  entered  into  the  agreement  of  the  1st  of 
November,  1844,  on  the  faith  of  the  representations  so  made  by  Cole. 
With  reference  to  the  second  contract,  the  defendants  say  that  Cole 
made  the  same  representations  as  before,  and  that  they  entered  into 
that  contract  on  the  faith  of  those  representations,  and,  more  espe- 
cially, on  the  faith  that  the  church,  would  be  immediately  erected  for 
the  convenience  of  persons  residing  in  the  houses  to  be  built  ob  the 
estate.  This,  I  think,  is  a  correct  summary  of  the  case  made  by  the 
answer  of  the  defendants ;  and  the  first  point  to  be  decided  is  what 
is  the  fair  interpretation  of  the  representations  so  alleged  to  have  been 
made  by  Cole,  the  agent  of  Potter  ? 

It  was  argued,  for  the  defendants,  that  these  representations,  if  in 
fact  they  were  made,  amounted  to  a  positive  engagement  that  the 
estate  should,  either  by  Potter  or  by  others  purchasing  from  him,  be 
covered  with  buildings  according  to  the  plan.  I  think  this  is  going  too 
far.  The  defendant  could  not  have  understood,  from,  the  general 
representations  of  Potter's  intention  to  carry  the  plan  speedily  into 
effect,  that  he  meant  to  do  more  than  to  divide  the  property  into  lots, 
according  to  the  plan,  to  be  sold  to  any  person  ready  to  purchase  on 
building  contracts,  and  further  to  do  whatever  was  necessary  for  the; 
general  benefit  of  the  whole  speculation,  and  was  not  to  be  done  by 
any  particular  purchaser.  What  these  acts  were,  is  left  in  some 
obscurity ;  but  I  think  it  is  pretty  clear  that  all  parties  understood 
that  Potter  was  to  form  and  complete  Bailey-street  and  Norman- 
street,  and,  perhaps,  some  few  of  the  others.  But  this  is  not,  in  my 
view  of  the  case,  very  material ;  for  there  is  one  thing  which  is  quite 
clear  that,  according  to  the  answer,  Cole  represented  that  Potter  would 
do  for  the  benefit  of  the  purchasers ;  namely,  that  he  would  build  a 
church  as  designated  on  the  plan,  in  order,  thereby,  to  offer  induce- 
ments to  persons  to  reside  in  its  neighborhood,  and  so  present  advan- 
tages to  persons  who  might  be  willing  to  enter  on  building  speculations. 
Whatever  of  vagueness  there  may  be  in  the  other  representations 
attributed  to  Cole,  there  is  none  in  this. 

Now,  supposing  these  representations  to  have  been  made  by  Cole, 
I  think  the  defendants  do  make  out  a  case  showing  that  this  court, 
ought  not  to  decree  a  specific  performance ;  for  the  representation  that 
Potter  would,  with  all  reasonable  speed,  proceed  to  complete  Bcdley- 
street  and  Norman-street,  and  to  build  a  church  as  designated  on  the 
plan,  would,  necessarily,  have  a  material  influence  in  leading  parties 
to  purchase  plots  of  ground  for  building ;  and,  when  acting  on  the 
faith  of  those  representations,  parties  have  entered  into  contracts,  it 
would  not  be  consistent  with  the  doctrines  of  equity,  to  compel  them 
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to  perfonn  these  contracts  at  (he  instance  of  those  who  have  failed  iu 
fomlling  the  eng^ements  which  they  entered  into,  and  on  the  faith 
of  which  the  contracts  were  made. 

It  only  remains  to  see  whether  any  such  representations  as  are 
stated  in  the  answer,  were,  in  fact,  made ;  and  I  think  that  the  evi* 
dence  of  Cole,  supported,  as  it  is,  in  material  points,  by  Brattan,  his 
clerk,  clearly  shows  that  they  were  made.  Cole,  in  answer  to  the 
fourth  interrogatory,  says :  ^  The  defendants  Richard  Watson  and 
Henry  Watson  did,  in  the  latter  part  of  the  year  1844,  make  applica* 
tions  to  and  inquiries  of  me  respecting  the  Flaybrick  estate.  The 
nature  and  purport  of  such  Inquiries  were  to  know  the  terms  on  which 
I  would  sell  them  portions  of  the  estate.  In  every  interview  I  so  had 
with  the  defendants  Richard  Watson  and  Henry  Watson,  the  map  or 
plan  now  produced,  marked  C,  was  opened  and  referred  to  by  us  in 
reference  and  with  a  view  to  a  sale,  to  them,  of  some  portions  of  the 
estate.  At  the  various  interviews  I  so  had  with  the  said  Richard 
Watson  and  Henry  Watson,  I  stated  to  them,  that  it  was  Mr.  Pot- 
ter's intention  to  lay  out  the  estate  in  the  manner  indicated  by  the 
said  map  or  plan  marked  C,  and  that  the  same  would  be  intersected 
and  bounded  by  streets  as  therein  indicated ;  and  that  he  would,  forth** 
with,  complete  and  sewer  the  street  called  Bailey-street  on  the  said 
plan,  and  a  street  twelve  yards  wide,  leading  southwardly  from  Bailey- 
street,  between  the  lots  marked  27  and  2o  on  such  plan,  and  which 
would  communicate  with  a  road  bounding  Birkinghead  Park,  and  that 
he  would,  forthwith,  complete  and  sewer  a  street  between  lots  6  and 
7  on  the  said  plan,  leading  northwardly  to  an  intended  road  of  thirty- 
six  feet  wide,  which  would  open  a  direct  communication  between  the 
Flaybrick  estate  and  the  docks  then  proposed  to  be  formed  in  Wal- 
lasey pool;  and  that  he  would  also,  forthwith  complete  and  sewer 
Norman-street  marked  on  the  said  plan,  and  the  intended  road  thirty- 
six  feet  wide,  leading  from  and  in  continuation  of  Norman-street, 
bounding  the  south  extremity  of  the  estate,  and  leading  into  Tolle- 
mache  road ;  and  I  also  stated  to  them  it  was  Mr.  Potter's  intention 
to  complete  and  sewer  the  other  streets  marked  on  such  plan,  as  the 
land  included  in  such  streets  was  sold  off.  I  also  told  them  that  Mr. 
Potter  would  erect  a  church  upon  the  site  marked  for  such  purpose 
upon  such  plan.  Such  statements  and  representations  were  so  made 
by  me,  to  such  defendants,  with  the  view  and  intention  of  showing 
that  the  Flaybrick  estate  would  be  enhanced  in  value  by  the  forma- 
tion of  the  streets  shown  upon  such  plan,  and  by  the  erection  of  the 
church.  In  making  such  statements  and  representations  I  intended 
to  produce,  on  the  minds  of  the  said  Richard  Watson  and  Henry 
Watson,  a  belief  and  impression  that  the  lots  of  land  which  they 
proposed  to  purchase,  and  for  the  purchase  of  which  they  were  then 
in  treaty  with  me,  would  be  greatiy  increased  in  value  when  the  streets 
marked  upon  such  plan  were  completed  and  sewered,  and  that  they 
Would  be  very  eligible  for  building  purposes.  I  told  them  that  I 
thought  the  lots  they  were  proposing  to  purchase,  would,  by  those 
means,  be  improved  in  value  from  85.  per  square  yard,  which  they  were 
to  give,  to  15s.  a  yard.    I  made  all  the  statements  and  representations 
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which  I  have  mentioned  in  my  answer  to  this  interrogatory,  on  behalf 
of  the  said  WiDiam  Potter.  I  had,  at  the  time  I  made  such  statements 
and  representations,  authority  from  the  said  William  Potter,  to  make 
such  statements  as  to  the  making  and  sewering  of  the  said  streets, 
and  as  to  carrying  out  such  plan  and  the  building  of  ^he  church,  and 
to  make  such  statements  and  representations  as  the  agent  of  the  said 
William  Potter."  Then,  with  reference  to  the  second  contract^  Mr. 
Cole  says,  in  answer  to  the  sixth  interrogatory,  in  effect,  that  he  made 
the  same  representations  over  again  to  the  defendants  R.  and  H. 
Watson.  Then  Brattan,  Cole's  clerk,  in  answelr  to  the  thirteenth 
interrogatory,  speaks  pretty  nearly  to  the  'same  effect  He  says :  "  I 
have  frequently  been  present  at  interviews  between  WilKam  Cole  and 
the  defendants  Richard  Watson  and  Henry  Watson,  after  the  contract 
marked  D  was  entered  into,  and  before  the  contract  maiked  E  was 
entered  into,  (though  I  cannot  say  it  was  with  reference  to  the  con- 
tract marked  E  being  entered  into,)  at  which  Mr.  Cole  stated,  to  such 
defendants,  that  it  was  Mr.  Potter's  intention  to  build  a  church  on  the 

i>lot  of  land  shown,  on  the  map  or  plan  marked  C,  as  appropriated 
or  the  purpose ;  and  likewise  that  it  was  Mr.  Potter's  intention  to 
make  all  the  streets  as  laid  down  on  the  said  plan."  Then  again 
Cole,  speaking  of  the  conduct  of  the  parties  after  both  contracts  had 
been  entered  into,  deposes  as  follows  in  answer  to  the  eighth  inter- 
rogatory :  «  Subsequently  to  the  month  of  May,  1845,  more  particu- 
larly in  the  year  1846,  the  defendants,  Richard  Watson  and  Henry 
Watson,  made  many  applications  to  me  in  respect  to  the  streets  bv 
which  it  was  proposed  that  the  Flaybrick  estate  was  to  be  intersected| 
as  shown  in  the  map  or  plan  marked  C  now  produced  and  shown  to 
me.  They  requested  that  Mr.  Potter  would,  forthwith,  make  the 
streets  according  to  his  agreement ;  as  the  land  was  entirely  out  of  the 
market  for  want  of  the  streets,  and  they  were  prevented  from  making 
any  sales  of  the  parts  they  had  purchased ;  and  they  stated  that  they 
would  pay  no  interest  on  the  unpaid  purchase-money,  unless  they 
were,  forthwith,  completed.  I  told  the  said  William  Potter,  personally, 
from  time  to  time,  the  application  which  those  defendants  were  con- 
tinually making  to  me ;  and  I  urged  upon  him  the  necessity  of  th^ 
streets  being  made,  as  the  parties  were  suffering  for  the  want  of  them, 
and  could  not  bring  the  land  purchased  by  them,  into  the  market  for 
building  purposes.  Mr.  Potter  told  me  that  it  was  not  convenient  to 
him,  at  that  time,  to  make  the  streets.  In  answer  to  the  applications 
which  the  defendants,  Richard  Watson  and  Henry  Watson  were  con- 
tinually making  to  me  on  the  subject  of  the  formation  of  the  streets, 
I  put  them  off  as  well  as  I  could,  and  made  general  promises  that 
thev  should  be  finished  as  soon  as  possible." 

It  seems  to  me  impossible,  on  this  evidence,  to  come  to  any  other 
conclusion  than  that  the  defendants  are  stating  their  case  truly,  when 
they  say  that  they  entered  into  the  contracts  relying  on  assurances, 
made  to  them  by  Cole,  that  Potter  would,  himself,  forthwith  make 
certain  of  the  larger  streets  for  the  common  benefit  of  all  the  pur- 
chasers, and  also,  as  an  inducement  to  speculators,  to  build,  that  he 
would,  himself,  at  his  own  cost,  erect  a  church.     This  being  so,  I 
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think  that  the  plaintiffs,  representing  Potter  and  failing  to  do  what 
Cole  had  engaged  he  would  do,  are  not  entitled  to  relief  in  this 
court. 

His  Lordship,  after  observing  upon  some  correspondence  which  took 
place  between  the  parties  and  their  solicitors,  at  the  dose  of  the  year 
1847,  and  which  had  been  much  relied  on  by  the  plaintiff's  counsel 
as  showing  that  the  defence  made  by  the  defendantsi  was  an  after* 
thought,  concluded  as  follows : 

I  see  nothing  in  what  took  place  leading  to  the  conclusion  that  the 
defendants  are  untruly  representing  their  case,  when  they  say  that 
they  entered  into  the  contract  on  the  faith  of  the  representations 
made  by  Cole ;  or  that  they  waived  any  objection  arising  out  of 
the  non-fulfilment  of  what  Cole  then  undertook  should  be  done. 
On  the  whole,  therefore,  I  am  of  opinion  that  it  is  satisfactorily  made 
out  that  the  vendor,  by  his  agent,  induced  the  defendants  to  enter  into 
these  contracts,  on  an  assurance  that  certain  things  material  to  their 
interests  should  be  done  by  him ;  and  that,  having  failed  in  perform- 
ing what  he  had  so  engaged  to  do,  his  assignees  are  not  entitled  to 
reuef  in  this  court ;  and  so;  that  their  bill  must  be  dismissed,  with 
costs. 


£t  re  Beloved  Wilkes's  Charitt.* 

Uufh  S8,  Mid  April  S8,  S& 

CkarUable  Foundation — Discretion  of  Trustees  ^^Conirol  ofth^  Cowt 

— Notice  of  Election* 

Beal  estate  was  Tested  in  trustees  apon  trost,  that  the  incombents  of  the  parishes  of  A,  B,  C^ 
and  D,  and  their  sncoessors,  should  employ  the  rents  to  and  for  the  maintenance  and  edu- 
cation and  keening  at  Oxford  of  a  lad,  in  order  to  mi^e  him  a  minister  of  the  Churth  of 
England,  such  lad  to  be  chosen  out  of  one  of  the  said  panshes,  and  of  suck  parents  who 
were  not  of  ability  to  gire  him  such  maintenance  and  education,  in  case  any  such  lad  could 
be  found  in  any  of  the  said  parishes  whom  the  trustees  should  think  eligible ;  but,  if  not, 
then  from  any  parish  in  England  or  Wales ;  but  in  erery  instance,  where  a  candidate  fit 
or  proper  in  the  judgment  of  the  trustees  could  be  found  in  any  of  the  said  parishes,  he  wai 
to  oe  preferred.  A  racancy  occurring,  there  were  two  candidates,  G.  a  native  of  one  of  the 
said  parishes,  and  J.  a  stranger.  The  trustees  elected  J.  A  petition  was  presented  by  the 
father  of  Q.  and  odiers,  praying  a  decluation  that  the  election  of  J.  was  invalid,  and  that 
G.  ought  to  have  been  elected  j  or  that  a  new  election  might  be  had.  The  affidavits  of  ths 
trustees  stated  that  on  the  day  of  election  the  cases  of  J.  and  G.  were  fully  and  impartially 
considered  by  all  the  trustees,  and  that  in  the  fair  and  bona  fidt  exercise  of  their  discretion, 
without  favor  or  ill-feeling  towards  any  individual  or  class,  they  unanimously  considered 
J.  the  proper  object  for  the  benefit  of  die  charity :  but  no  reason  was  eiven  why  G.  was  not 
considered  eligible.    The  court,  upon  appeal,  refused  to  interfere  with  their  discretion. 

Where,  in  the  exercise  of  a  discretion  given  to  trustees,  there  appears  an  absence  of  indirect 
motive,  an  honesty  of  intention,  and  a  fair  consideration  ofue  case,  the  court  wiU  not 
examine  into  the  accuracy  of  the  conclusion  come  to  by  the  tmstees.  Trustees  are  nol 
bound  to  set  forth  the  particular  grounds  of  selection ;  and,  sonftfe,  it  is  prudent  not  to  do 
so :  but  where  reasons  are  stated  which  do  not  justify  the  conclusion,  or  where  it  is  admit-^ 
ted  that  they  have  acted  upon  an  erroneous  principle,  die  court  will  interfere. 

It  is  the  duty  gf  tmsteee  of  a  <diaritable  foundation  to  give  notice  of  their  intention  to  pr^ 

—     Ill  .^ , I  "" 
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ceed  to  an  election ;  but  where  the  fact  was  notorious  to  the  parties  interested,  and  it  was 
not  shown  that  any  one  was  prejudiced  by  the  want  of  formal  notice,  the  court  OFerruled 
the  objection. 

Beloved  Wilkes,  by  his  will,  dated  the  15th  of  September,  1722, 
gave  and  devised  his  dwelling-house  and  certain  closes  of  meadow 
and  pasture  ground  to  his  brother,  Francis  Wilkes,  for  his  life;  and 
from  and  after  his  decease  to  the  heirs  of  the  body  of  his  said  brother 
Francis  forever.  And  he  willed  that  if  his  said  brother  Francis  should 
happen  to  die  and  leave  no  issue  of  his  body,  then  and  in  such  case, 
he  gave  and  devised,  immediately  after  the  decease  of  his  said  brother 
so  dying  without  issue  of'  his  body  as  aforesaid,  his  said  dwelling- 
house  and  the  closes  of  meadow  and  pasture  under  Aaron  Strange, 
and  to  the  ministers  of  Pucklechurch  and  Doynton  for  the  time  being 
for  and  during  the  natural  life  of  the  said  Aaron  Strange ;  and  from 
and  after  his  decease  to  the  ministers  of  Pucklechurch,  Doynton,  and 
Dirham  for  the  time  being,  and  to  their  successors  for  the  time  being 
forever,  upon  the  trusts  thereinafter  declared, — that  is  to  say,  in  trust 
to  elect  and  choose  two  poor  widows  of  some  ministers  of  the  Church 
of  England  to  live  in  his  said  dwelling-house,  and  to  pay  unto  them, 
out  of  the  rents,  issues,  and  profits  of  his  said  estate,  the  yearly  sums 
of  10/.  a  piece  as  long  as  they  should  live,  together  with  other  benefits 
in  the  will  mentioned ;  and  as  often  as  either  of  such  widows  should 
die,  to  elect  and  choose  another  such  widow  in  the  room  and  stead  of 
her  that  should  die,  and  so  keep  up  the  number  of  two  such  widows 
from  time  to  time,  and  at  all  times  thereafter,  and  to  pay  and  allow 
them  in  manner  aforesaid  and  forever.  And  as  for  the  yearly  overplus 
and  remainder  of  the  rents,  issues,  and  profits  of  his  said  estate,  the 
testator  declared  his  will  to  be  that  as  soon  as  the  same  should  amount 
to  a  sum  sufficient  to  purchase  therewith  lands  in  fee  of  the  yearly 
value  of  2b/.,  that  then  his  said  trustees  should  purchase  to  them  and 
their  successors  the  ministers  of  Pucklechurch,  Doynton,  a!nd  Dirham 
for  the  time  being  forever,  lands  of  the  yearly  value  of  20/.  the  rents, 
issues,  and  profits  of  which  lands,  when  purchased,  together  with  the 
yearly  overplus  of  the  rents,  issues,  and  profits  of  his  lands  before  men- 
tioned, his  said  trustees  should  from  time  to  time  and  forever  thereafter 
employ  to  the  uses  following,  that  is  to  say,  10*.  per  annum  thereof  for  a 
sermon  every  year  on  Easter  Monday,  and  to  employ  the  residue  and 
remainder  thereof  forever,  "to  and  for  the  maintenance,  education, 
schooling,  qualifying  for,  putting  to  and  keeping  at  Oxford  of  a  lad  in 
order  to  make  him  a  minister  of  the  Church  of  England;  which  said 
lad  his  said  trustees  should  choose  of  the  said  parishes  of  Wick  and 
Abson,  Pucklechurch,  Doynton,  or  Dirham,  and  of  such  parents  who 
were  not  of  ability  to  give  him  such  maintenance  and  education  as 
aforesaid,  and  that  they  should  not  choose  one  of  their  own  sons ;  and 
when  and  so  soon  as  such  person  should  have  taken  the  degree  of 
bachelor  of  arts,  then,  or  before,  if  the  income  thereby  appointed  for 
that  purpose  would  admit  thereof,  his  said  trustees  should  choose  ajid 
elect  such  another  lad  as  aforesaid,  and  maintain,  educate,  fit  him  for, 
put  him  to,  and  keep  him  at  Oxford  till  he  should  have  taken  the 
degree  of  bachelor  of  arts  as  aforesaid,  and  so  on  in  like  manner  for- 
ever." 
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In  March,  1847,  a  petition  in  the  matter  of  the  said  Beloved 
Wilkes's  charity  was  presented  to  this  court  by  the  Rev.  G.  Swayne, 
then  vicar  of  Pucklechurch  and  rector  of  Dirham,  and  the  Rev.  J. 
Latey,  rector  of  Doynton,  described  as  trust^ees  of  the  said  charityi 
stating  the  death  of  the  testator,  without  his  having  altered  or  revoked 
his  said  will,  and  that  the  testator's  brother  Francis  Wilkes,  having 
survived  the  testator,  had  enjoyed  the  demised  premises  till  his  death, 
and  died,  in  1744,  without  issue  and  without  having  done  any  act  to 
bar  the  reversion  or  remainder  expectant  on  his  estate  tail,  and  there- 
upon the  trustees  had  entered  into  the  possession  of  the  devised  pre- 
mises, and  received  the  rents  and  pronts  thereof  up  to  the  time  of 
presenting  the  said  petition,  and  that  two  widows  had  been  elected 
and  payments  made  to  them  as  directed  by  the  will,  and  that  the 
trustees  had  with  the  annual  surplus  and  profits  of  the  devised  pre- 
mises and  the  dividends  thereof  accumulated  and  purchased  6,105^ 
S^.  lOd.  stock  in  the  consolidated  3  per  cent  annuities  in  the  names 
of  the  then  trustees,  and  that  there  was  besides  a  sum  of  224/.  lis.  9dL 
cash  then  in  the  hands  of  their  bankers  arising  from  such  surplus,  and 
that  that  part  of  the  testator's  will,  which  contained  directions  to  pur- 
chase other  lands  of  the  yearly  value  of  20/.,  and  to  employ  the  rents 
thereof  and  the  surplus  of  the  rents  of  the  devised  premises  in  educat- 
ing young  men  to  be  clergymen  of  the  Church  of  England,  had 
never  been  ccmried  into  effect,  and  that  the  then  funds,  if  invested  in 
the  purchase  of  lands,  would  produce  an  income  very  greatly  exceed- 
ing 20/.  per  annum,  and  that  the  trustees  were  desirous  of  receiving 
the  directions  of  the  court  as  to  the  application  of  the  trust  premises, 
and  praying  for  a  reference  to  the  master  to  approve  of  a  scheme  for 
that  purpose. 

A  reference  was  accordingly  directed,  and  the  master  made  his 
report,  which  was  confirmed  by  an  order  of  the  court  of  the  21st  of 
December,  1847,  and  it  was  thereby  ordered  that  the  sum  of  cash  in 
the  hands  of  the  trustees  should  be  applied  in  the  first  place  in  pay- 
ment of  the  costs  of  the  trustees  in  the  management  of  the  trust 
premises,  and  of  obtaining  the  said  several  orders  and  consequent 
thereupon,  and  that  the  surplus  should  be  invested  in  the  purchase  of 
3/.  per  cent  consols,  in  the  names  of  the  trustees  for  the  time  being ; 
and  that  the  sum  of  6,105/.  35.  lOd.  3/.  per  cent  annuities,  standing  in 
the  name  of  the  trustees,  together  with  any  additional  stock  to  be 
purchased  by  them  from  time  to  time,  be  transferred  into  the  names 
of  the  ministers  incumbent  of  the  vicarage  of  Pucklechurch  and  rec* 
tories  of  Doynton  and  Dirham  for  the  time  being,  until  the  same 
could  be  advantageously  laid  out  in  the  purchase  of  lands ;  and  that 
the  trustees  should  be  at  liberty  to  sell  out  the  stock  and  invest  the 
proceeds  in  the  purchase  of  additional  lands,  to  be  conveyed  to  the 
trustees  of  the  charity  and  their  heirs ;  and  that-  when  and  so  often 
as  the  said  trustees  should  be  reduced  to  one,  all  such  lands  should  be 
conveyed  and  assured,  so  that  the  same  might  vest  in  the  ministers 
incumbent  of  the  vicarage  of  Pucklechurch  and  the  rectories  of  Doyn- 
ton and  Dirham  for  the  time  being,  and  their  heirs,  for  the  purposes 
of  charity. 
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And  it  was  ordered  that  the  dividendB  of  the  stock  until  sold  and 
the  rents  of  the  additional  lands  to  be  purchased  and  the  surplus  rents 
of  the  then  charity  estates,  after  payment  of  the  particular  sums  spe- 
cified in  the  testator's  will,  or  so  much  thereof  as  should  be  proper  or 
necessary  for  that  purpose  (to  be  determined  by  the  trustees  of  the 
charity  for  the  time  bemg)  be  applied  for  the  maintenance,  education, 
schooling,  qualifying  for,  putting  to  and  keeping  at  Oxford,  of  a  lad, 
in  order  to  make  him  a  minister  of  the  Church  of  England,  such  lad 
to  be  chosen  by  the  said  trustees  from  either  of  the  parishes  of  Wick 
and  Abson,  Pucklechurch,  Doynton,  or  Dirham,  in  case  any  such  lad 
could  be  found  in  either  of  those  parishes  whom  the  trustees  for  the 
time  being  should  think  eligible ;  but  if  not,  then  to  be  chosen  by  the 
trustees  from  any  other  parish  of  England  or  Wales;  but  in  every 
instance  in  which  a  candidate  fit  or  proper  in  the  judgment  of  the  said 
trustees  could  be  found  in  either  of  the  specified  parishes,  he  was  to 
be  preferred.  And  it  was  ordered  that  the  residue  of  the  surplus 
income  be  appUed  by  the  trustees  in  the  augmentation  of  the  present 
pecuniary  allowances  of  10/1  each  to  two  widows  of  clergymen,  as 
by  the  testator's  will  directed  to  be  made,  or  in  granting  pecuniary 
allowances  to  other  widows  of  clergymen,  according  to  the  discretion 
of  the  said  trustees. 

The  present  trustees  of  the  charity  were  the  Rev.  W.  8.  Robinson, 
rector  of  Dirham ;  the  Rev.  T.  B.  Coney,  vicar  of  Pucklechurch ;  and 
the  Rev.  L.  B.  Clutterbuck,  the  rector  of  Doynton ;  and  the  annual 
4ncome  of  the  charity  amounted  to  the  sum  of  250^  or  thereabouts. 
On  the  23d  of  February,  1848,  Edward  Gale,  an  inhabitant  of  Doyn- 
'ton,  wrote  and  sent  a  letter  of  that  date  to  the  said  Rev.  W.  S. 
Robinson,  as  follows : — 

'<Rev.  Sir,  —  I  should  feel  obliged  by  your  informing  me  if  the 
donation  bequeathed  by  the  late  Mr.  Beloved  Wilkes,  for  the  educa- 
tion of  a  lad  belonging  to  either  of  the  four  parishes 'named  in  the 
aforesaid  will,  is  applicable  for  the  purpose  of  educating  my  son ;  if  it 
should  be  applicable  for  him,  I  should  thank  you  for  your  interest  in 
electing  him  to  receive  the  benefit  thereof.      (Signed)     E.  Gai^e." 

In  reply  thereto,  the  said  E.  Gale  received  a  letter  as  foUows :  -^ 

"  "  The  Rev.  Mr.  Robinson  informs  Mr.  Gale  that  he  will  take  care 
to  lay  his  letter  before  the  trustees  of  the  Wilkes's  Charity  at  their 
annual  meeting,  but,  speaking  individually,  Mr.  R.'s  opinion  is,  that 
Mr.  Gale's  son  would  not  be  eligible.    Dirham  Rectory,  March  14, 

1848." 

On  the  14th  of  June,  1848,  Mr.  Gtale  received  the  following  letter 
from  the  Rev.  W.  S.  Robinson:  — 

"  Sir,— 1  replied  to  your  note  of  the  22d  of  February  last  by  say- 
ing, that  I  would  lay  such  before  the  trustees  at  their  next  annual 
meeting ;  this  I  have  done,  and  your  letter  having  been  considered,  I 
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am  directed  by  them  to  inform  you  that  the  fmids  of  Wilkes's  Charity 
are  not  at  present  applicable  for  the  education  of  your  son. 

I  am,  Sir,  &c  W.  S.  Robinson. 

June  13, 1848. 

Mr.  Gale  subsequently  discovered  that,  on  the  said  13th  of  June, 
1848,  a  lad  named  Charles  Joyce  was  elected  as  a  recipient  of  the 
said  testator's  bounty,  and  that  the  said  C.  Joyce  was  not  a  native  of 
or  resident  in  any  of  the  four  parishes  named  in  the  testator's  wilL 
Thereupon  various  communications  took  place  between  the  respective 
solicitors  of  the  trustees  and  Mr.  Gale,  and  ultimately,  the  present 
petition  was  presented  by  Mr.  Grale  and  four  other  persons,  residents 
in  the  four  parishes  named  in  the  testator's  will,  praying  that  it 
might  be  declared  that  the  election  of  the  said  Charles  Joyce  was 
invalid  and  void,  and  that  the  same  might  be  set  aside,  and  that  it 
might  be  declared  that  the  said  trustees  ought  to  have  elected  the  said 
WUliam  Gale,  the  son ;  and  that  such  part  of  the  income  of  the  said 
charity  lands  and  funds  as  were  properly  applicable  thereto  might  be 
applied  for  the  maintenance,  &c.,  putting  to  and  keeping  at  Oxford 
ot  the  said  William  Gale ;  or  that  the  said  trustees  might  be  ordered, 
by  proper  advertisements  or  otherwise,  to  invite  applicants  or  candi- 
dates for  the  said  scholarship  or  bounty,  and  after  a  reasonable  time 
to  proceed  to  the  election  of  a  lad,  pursuant  to  the  terms  of  the  said 
testator's  will  and  the  said  order  of  court,  dated  the  21st  of  December, 
1847 ;  and  that  the  trustees  might  be  ordered  to  pay  to  the  petitioners  < 
the  costs  of  the  petition. 

The  petition,  after  setting  out  the  above  facts,  stated  that  the  peti* 
tioner,  Edward  Gale,  for  eighteen  years  past  had  resided  in  the  parish 
of  Doynton,  and  was  owner  in  fee  of  a  dwelling-house  and  forty-four 
acres  of  land  in  the  same  parish,  and  of  certain  leasehold  estates  in 
the  parishes  of  Pucklechurch  and  Wick  and  Absom,  of  the  yearly 
value  of  llOL  or  thereabouts,  and  was  occupier  of  a  farm  in  the  parish 
of  Doynton  at  a  rent  of  342/!.,  and  was  also  possessed  of  some  per^ 
sonal  estate ;  and  that  he  and  his  brother  were  owners  of  the  ad  vow- 
son  of  Tintern  Parva,  in  the  county  of  Gloucester,  and  had  the  right 
of  presentation  to  the  rectory  of  the  same,  which  was  of  the  annual 
value  of  180^  or  thereabouts ;  that  the  petitioner  Edward  Gale  had 
eight  children  now  living,  the  eldest  of  whom,  the  said  William  Gale, 
was  of  the  age  of  thirteen  years  in  March,  1849.  That  the  petitioner, 
E.  Gale,  was  desirous  of  educating  his  son  William,  in  order  to  make 
him  a  minister  of  the  Church  of  England,  but  considering  that  in 
justice  to  his  other  children  he  was  not  of  ability  to  give  him  the 
requisite  education,  and  that  the  charity  funds  might  legitimately,  and 
in  conformity  with  the  testator's  intention,  be  applied  in  the  educa- 
tion of  his  said  son,  he  made  the  application  to  -the  trustees  before 
mentioned. 

The  petition  then  stated  that  Charles  Joyce,  the  successful  candi- 
date, was  a  native  of  Ireland,  and  that  neither  he  nor  his  parents  were 
ever  resident  in  either  of  the  four  prescribed  parishes ;  and  that  the 
petitioner,  E.  Grale,  understood  that  his  application  was  rejected  by 

7* 
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the  trastees  on  the  ground  of  the  petitioner  being  a  fanner,  and  not 
in  a  position  in  society  to  warrant  his  son  to  be  educated  for  the 
Church  of  England ;  that  the  said  trustees  nominated  and  selected  the 
said  C.  Joyce  without  having  previously,  by  advertisement  or  other* 
wise,  announced  that  there  was  any  vacancy  in  the  scholarship,  and 
without  inviting  applicants  or  candidates,  and,  as  the  petitioners 
believed,  without  making  any  inquiries  whether  in  any  of  the  pre- 
scribed parishes  there  was  any  lad  eligible;  and,  as  the  petitioners 
believed,  very  few  persons  (if  any)  resident  in  any  of  the  said  parishes 
knew  previously  to  the  day  on  which  the  election  took  place  that  the 
trustees  were  going  to  meet  for  that  purpose ;  that  the  said  W.  Cxale 
was  a  fit  and  eligible  object  for  the  said  testator's  bounty,  but  that, 
as  the  petitioners  believed,  the  said  trustees  considered  they  had  an 
arbitrary  power  of  selection,  and  that  the  sons  of  farmers  and  agricul« 
^tuiists  were  not  desirable  persons  to  be  educated  for  the  ministry  of 
the  church ;  and  although  the  petitioners  did  not  impute  any  corrupt 
motives  to  the  said  trustees,  yet  tiiey  submitted,  that  the  said  trustees 
had  misconceived  their  duties,  and  bad  acted  in  the  matters  set  forth 
contrary  to  the  intentions  of  the  founder  and  the  said  order  of  the 
Slst  of  December,  1847. 

The  trustees  of  the  charity  filed  an  affidavit,  in  opposition  to  the 
petition,  by  which  it  appeared,  that  there  had  been  three  previous 
elections  to  the  benefit  of  the  charity ;  and  that  in  no  instance  had 
the  persons  been  chosen  out  of  any  of  the  prescribed  parishes,  there 
not  appearing  to  be,  after  a  due  investigation  made,  any  proper  object 
of  the  charity  within  the  said  parishes ;  that  though  the  said  C.  Joyce 
was  born  in  Ireland,  his  parents  were  only  residents  there  for  a  tem- 
porary purpose,  and  that  his  ancestors  and  relations  were  resident  in 
the  parish  of  Pucklechurch ;  that  the  brother  of  the  said  C.  Joyce  was  a 
minister  of  the  Church  of  England,  and  was  only  known  to  the  trus- 
tees as  discharging  such  office ;  that  the  trustees,  the  deponents,  were 
all  well  acquainted  with  their  respective  parishioners  and  their  fami- 
lies, and  in  particular  that  the  said  W.  Grale  was  known  to  the  said 
L.  B.  Clutterbuck ;  that  the  regular  annual  meeting  of  the  trustees  was 
duly  held  in  June,  1848,  for  the  purpose,  among  other  things,  of  no* 
minating  and  electing  a  fit  and  proper  object  for  the  benefit  of  the  said 
charity  trust ;  and  that  ^  we  were  all  present  together  during  the  whole 
of  such  meeting,  and  that  the  cases  of  the  said  youths,  C.  Joyce  and 
W.  Gale,  were  then  and  there  fully  discussed,  and  considered  by  us 
aU  most  impartially;  and  that  no  other  case  was  suggested  to  at 
occurred  to  any  of  us,  although  we  had  duly  investigated  and  consi- 
dered all  the  said  parishes ;  and  that  in  the  full  and  firee  and  fair  and 
bona  fide  exercise  and  discharge  of  the  discretion  and  duty  given  to 
and  reposed  in  us,  in  and  for  the  purpose  of  the  execution  of  the  cha- 
rity, and  without  favor  or  affection,  or  caprice  or  ill  feeling,  towards  or 
with  respect  to  any  individual,  or  any  class  or  grade  of  persons  what* 
ever,  we  unanimously  considered  the  said  C.  Joyce  the  proper  object 
for  the  benefit  of  such  charity  trust,  and  elected  him  accordingly." 

The  petition  came  on  to  be  heard,  before  the  Vioe-Chancelior  of 
England,  on  the  9th  of  February,  1850,  when  an  order  was  madc^ 
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declaring  that  the  election  of  Joyce  was,  tmder  the  Gurcnmstances, 
improper  and  a  breach  of  trust ;  and  that  W.  Gale  was  eligible ;  and 
that  a  new  election  should  be  had,  and  that  the  trustees  should  pay 
the  costs. 

The  respondents  appealed  from  this  order. 


Mr.  Bacon^  Mr.  R.  Palmer ^  and  Mr.  Barrisan  appeared  for  the 
respondents,  the  appellants. 

iifr.  Beihett  and  Mr.  Schambergj  for  the  petiti<»ijers. 


The  following  cases  were  cited:— 2%e  AUomeff  Oeneral  v.  Scottf 
1  Yes.  sen.  417.  Fordyee  v.  Bridges,  2  PhiL  497 ;  s.  c.  17  Law  J.  Rq>. 
(n.  s.)  Chanc  185.  Peimy  v.  Turner,  2  PhiL  493 ;  s.  c.  17  Law  J.  Rep. 
(N.  s.)  Chanc.  133.  Ex  parU  Wrmigham,  2  Yes.  jr.  609.  Jk  the  maUer 
of  University  College,  Chfard,  Ex  parte  Moorsom,  2  PhiL  521 ;  s.  c. 
17  Law  J.  (n.  8.)  Chanc.  298.  The  Emg  v.  the  Bishop  of  London^ 
13  East,  419.  The  XSng  v.  the  Archbishop  of  Qmterbwry,  15  East,  117. 
The  King  v.  the  Bishop  of  Gloucester,  2  B.  &  Ad.  158 ;  s.  o.  9  Law  J. 
Rep.  K.B.  228.  Ex  parte  Bkge,  m  the  maUer  of  Catharine  Hall,  2  Russ. 
&  M.  590.  The  Attorney  Oeneral  y.  BuUer,  Jaa  407.  £i  the  matter  of 
the  Bedford  CharUy,  5  Sim.  57a 

April  28.  The  Lord  Chancellok.  This  is  a  petition  which  came 
before  me  under  drcumstanoes  which  create  a  considerable  degree  of 
responsibility  and  anxiety  that  I  should  come  to  a  correct  condusion. 
I  should  have  been  glad  to  have  taken  somewhat  more  time  upon  the 
subject,  but  after  as  careful  an  examination  of  all  the  fieicts  as  I  have 
been  able  to  collect,  I  think  the  probability  is,  that  I  should  not 
advance  the  justice  of  the  case  by  keeping  these  parties  in  a  state  of 
anxiety  and  suspense  any  longer.  It  appears,  about  a  century  ago, 
a  gentleman  devised  considerable  property,  which  in  its  resulte  was 
to  be  applied  to  the  maintenance  and  education  of  a  lad  that  should 
belong  to  either  of  four  parishes,  and  who  was  fit  and  proper,  accord* 
ing  to  the  judgment  of  certain  persons  who  were  appointed  to  decide 
upon  such  fitness,  who  had  the  power  of  election  and  choice  of  the 
subject.  They  were  to  choose  a  lad  who  was  **fit  and  proper  to  be 
brought  up  as  a  minister  of  the  Church  of  England,"  and  who  was 
the  son  of  parents  residing  in  either  of  these  four  parishes,  and  who 
should  not  be  able  to  maintain  him  or  give  him  an  education  so  as  to 
place  him  in  that  responsible  situation.  It,  therefore,  was  dear  that 
it  was  the  object  of  the  founder  that  the  four  parishes  should  be  enti* 
tied  to  a  preference.  The  whole  trust  is  created  in  a  form  that  might 
introduce  considerable  difficulty ;  for  I  will  suppose  for  a  moment  that 
each  of  the  parishes  had  a  lad  equally  eligible,  what  were  the  trustees 
to  do  in  that  case  ?  Why,  they  are  left  to  exercise  the  best  judgment 
th^  can  upon  the  subject 

Jt  appears,  before  the  present  trustees  were  appointed  there  had  been 
three  dections,  and  upon  each  of  those  elections,  lads  not  belonging  to 
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the  parishes,  but  withont  any  question  as  to  their  being  otherwise 
proper  objects  of  the  charity,  were  elected ;  and  we  then  come  down  to 
the  time  of  the  present  trustees;  and  it  appears  that  there  had  been, 
during  the  time,  I  think,  of  Mr. .  Clutterbuck,  an  election  in  which 
there  was  also  a  lad,  not  of  either  of  the  four  parishes,  who  was 
elected.  Then,  during  the  period  of  the  present  trustees,  it  seems  that 
in  the  year  1848  there  was  a  vacancy  to  be  supplied,  and  the  election 
was  to  take  place  in  the  month  of  June.  Prior  to  that  time,  Mr.  Crale, 
who  is  one  of  the  gentiemen  who  join  in  the  present  petition,  and  the 
person  principally  interested,  made  an  application  to  one  of  the  three 
trustees  to  know  whether  the  funds  of  the  charity  would  be  applicable 
to  the  maintenance  and  education  of  his  son  for  the  purpose  and 
objects  of  the  charity,  and  requested  the  interest  of  that  particular 
trustee  in  favor  of  his  son,  if  the  funds  were  applicable, — an  applica- 
tion  perfectly  unobjectionable  in  itself,  because,  in  requesting  the 
interest  of  that  gentleman  I  do  not  xmderstand  the  word  'interest"  to 
be  used  in  any  improper  sense,  but  that  it  was  a  courteous  way  of 
requesting  his  uninfluenced  approbation,  and  not  at  all  tliat  the  inter- 
est should  be  of  a  nature  inconsistent  with  the  duty  the  party  had  to 
perfonn. 

An  answer  was  returned  to  that  by  a  genUeman  of  the  name  of 
Robinson  to  say  he  would  take  care  to  communicate  his  (Mr.  Gale's) 
application  to  the  trustees  at  their  meeting,  but  that  if  he  might 
express  his  individual  opinion,  it  was,  that  the  funds  of  the  trust  were 
not  applicable  to  the  education  of  his  son,  because  Mr.  Grale's  son 
was  not  eligible,  or  to  that  effect  So  matters  remained  until  after 
the  13th  of  June,  the  day  of  the  election.  After  the  day  of  election, 
Mr.  Robinson  wrote  to  Mr.  Grale  to  say  that  he  had,  according  to  his 
previous  promise,  made  an  application  to  the  trustees,  but  that  he  had 
to  inform  him,  that  the  funds  were  not  at  present  considered  applica- 
ble to  the  maintenance  and  education  of  Mr.  Grale's  son.  That  led  to 
a  further  correspondence.  Mr.  Ghile,  not  xmnaturally  taking  a  strong 
view  of  the  pretensions  of  his  son  to  the  benefit  of  this  charity,  advised 
with  his  solicitor,  and  this  led  to  a  conespondence  between  the  par- 
ties, which  ultimately  ended  in  the  present  petition. 

Now,  it  is  objected  upon  the  present  occasion,  that  the  trustees 
upon  that  13th  of  June,  miscarried,  in  having  elected  a  lad  of  the 
name  of  Joyce  as  the  object  of  this  charity,  and  afterwards  in  apply- 
ing the  funds  for  his  benefit,  pursuant  to  that  election.  They  say 
first  of  all,  that  Joyce  was  not  eligible  absolutely ;  they  further  say 
that  he  was  not  eligible  relatively,  that  is  as  contrasted  with  Gale ; 
because  they  say  that  Gale  was  of  the  parish,  an^  that  he  was  quali- 
fied, and  that  he  (no  matter  whether  Joyce  was  equally  qualified  with 
him)  would  be  more  entitled  to  apreJerence  cceteris  paribus.  They 
further  say,  that  the  trustees  further  miscarried  in  their  duty  by  not 
having  given  due  notice  of  their  intention  to  proceed  to  that  election ; 
and  that  the  effect  of  the  absence  of  the  notice  might  be  to  have 
excluded  persons  from  making  applications  who  were  well  entitied  to 
have  the  funds  of  the  charity  applied  to  the  education  of  their  sons; 
and  further  they  insist,  as  is  implied  from  what  I  have  stated,  upon 
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Mr.  Grale's  son  being  eligible.  Now,  there  is  a  further  complaint, 
that  the  trustees  had  laid  down  an  arbitrary  exclusive  rule,  namely, 
that  the  sons  of  farmers  were  not  persons  in  a  station  of  life  fit  to  be 
the  objects  of  this  charity. 

I  have  looked  with  considerable  diligence  to'see  if  I  could  discover 
any  foundation  for  the  idea  that  the  trustees  ever  had  laid  down  any 
such  rule,  and  I  am  quite  unable  to  discover  how  the  idea  could 
have  arisen.  From  what  such  an  inference  is  drawn  I  cannot  telt 
It.is  said  that  no  lad  of  these  parishes  ever  had  the  benefit  of  this 
charity,  but  that  there  have  been  at  various  times  very  respectable 
persons  residing  in  these  parishes  whose  sons  were  fit  objects  of  the 
charity.  Well,  but  upon  what  occasion  has  any  thing  occurred,  which 
can  fasten  either  upon  the  past  trustees  or  the  present  trustees,  any 
idea  of  such  a  rule  as  the  exclusion  of  fanners'  sons?  Jt  is  not 
-stated  what  were  the  positions  in  life  of  those  persons  who  had  been 
before  elected ;  for  aught  that  appears,  they  may  have  been  the  sons 
of  farmers ;  because  even  Mr.  Joyce's  father  is  spoken  of  as  a  man 
who  dealt  in  pigs,  and  so  on.  That  does  not  shew  that  they  were 
influenced  in  the  election  of  Joyce  by  any  aristocmtic  notion ;  and  so 
in  every  other  instance  where  the  situation  in  life  has  been  referred  to 
of  persons  who  were  elected,  I  see  no  ground  whatever  for  supposing 
that  the  trustees  were  acting  upon  any  aristocratic  rule,  or  any  rule 
so  absurd,  as  that  a  person — the  founder,  devising  property  for  the 
benefit  of  the  inhabitants  of  an  agricultural  district — intended  that 
the  sons  of  farmers  in  that  district,  sons  of  persons  incompetent  to 
maintain  them,  should  not  be  eligible  as  the  objects  of  this  charity. 
But  I  see  no  occasion  on  which  any  expression  is  imputed  to  any 
former  trustees,  if  that  were  material,  nor  any  expression  imputed  to 
either  of  the  existing  trustees ;  nor  any  conduct  of  the  former  trustees, 
nor  any  conduct  of  the  present  trustees,  which  is  at  all  consistent  with 
their  having  laid  down  any  such  rule.  That  idea  appears  to  me 
to  be  an  entire  error  on  the  part  of  the  petitioners,  and  that  seems 
to  me  very  much  to  have  led  to  the  proceedings  which  have  taken 
place. 

Well,  then,  independently  of  that  supposed  general  error,  it  is  said 
that  no  notice  was  given.  Now,  the  s^davits,  which  I  have  read 
attentively,  state —  I  think  the  fulJ  effect  of  them  is,  that  the  petition- 
ers state  —  their  belief,  that  very  few,  if  any,  persons  in  the  parishes 
at  all  knew  of  the  intentions  of  the  trustees  to  proceed  to  this  election. 
The  trustees  say,  we  met  at  the  usual  time  and  place  for  the  purpose 
of  the  election ;  none  of  the  petitioners  say  that  they  were  unac- 
quainted with  the  purpose  and  object  to  proceed  to  the  election,  nor 
is  there  any  affidavit  of  any  one  person  in  the  parish  stating  that  he 
was  unacquainted  with  it  There  are  the  affidavits  of  the  petitioners 
that  they  believe  several  were ;  but  there  having  been  a  very  diligent 
canvass  and  examination  through  the  parishes  to  make  this  material, 
I  should  have  expected  an  affidavit  of  some  one  person  who  would 
have  been  a  candidate  for  the  application  of  this  charity  if  he  had 
bad  notice,  but  who  was  prevented  by  the  want  of  notice.  But  no 
such  affidavit  has  been  made.     The  only  candidate  presented  for  this 
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charity,  on  the  13th  of  June,  when  the  election  took  place,  was  the 
young  gentleman,  Mr.  Gale.  Well,  then,  there  being  no  possibility 
of  injury  to  any  human  being,  as  far  as  these  affidavits  shew,  by  the 
want  of  notice,  even  if  notice  were  necessary,  it  would  amount  in 
this  case  to  a  mere  objection  of  regularity,  and  in  the  nature  of  a 
technical  objection. 

Well,  then,  supposing  that  ground  is  of  the  nature  I  have  stated,  I 
now  come  to  the  matter  of  the  election.  I  have  before  observed 
what  a  delicate  nature  was  the  trust  created  by  this  will.  The 
parents  are,  in  the  first  place,  io  be  in  a  situation  unable  to  give  their 
children  an  education  proper  and  necessary  to  bring  them  up  as  mi- 
nisters of  the  Church  of  England.  How  is  their  eligibility  to  be 
ascertained  ?  Is  it  to  be  ascertained  by  calling  upon  them  for  an 
inventory  of  their  property?  Is  it  to  be  an  inference  from  the  general 
appearance  or  style  of  living,  or  how?  What  matters  are  to  be  fur- 
nished to  the  trustees  to  judge  ?  Is  there  to  be  an  investigation  like 
an  examination  into  the  sufficiency  of  bail,  whether  a  gentleman 
was,  or  was  not  competent,  what  his  income  was,  what  his  style  of 
living  was,  he  exhibiting  by  his  habits  of  living  that  which  to  him 
would  be  necessary,  but  which  would  be  superfluous  to  another; 
what  is  to  be  the  test  of  his  eligibility? 

Now  the  affidavits  of  the  petitioners  take  opposite  views.  When 
the  affidavits  are  dealing  with  the  supposed  aristocratic  objection  of 
the  trustees,  excluding  farmers'  sons,  the  affidavit  says  that  Mr.  Gale 
is,  and  as  there  is  no  doubt,  a  gentleman  of  communicative  habits 
and  associated  with  other  gentlemen ;  all  they  speak  of  is  his  com- 
fortable circumstances  according  to  his  station  in  life.  Then  Mr. 
Gale,  when  he  proceeds  to  details,  says  he  has  freehold  property  of 
such  an  amount  and  leasehold  property  of  such  an  amount,  and  that 
he  has  personal  property,  whether  10,000/.  in  the  funds  or  100/.  does 
not  appear.  He 'has  personal  property,  but  no  amount  given,  and 
having  first  of  all  stated  his  general  style  and  position  in  society,  and 
contrasting  that  with  the  situation  of  persons  who  had  been  elected, 
in  order  to  shew  the  superiority  of  his  situation,  that  is  done  when 
the  object  was  to  establish  the  objection  that  the  aristocratic  objection 
had  been  improperly  acted  upon,  and  then  Mr.  Gale's  .situation  and 
position  and  manner  and  circumstances  are  placed  in  a  very  respecta- 
ble position. 

Now  there  is,  however,  another  thing  to  be  taken  into  account.  It 
is  to  be  made  out,  to  prove  his  son  eligible,  that  he  was  not  competent 
to  give  his  son  an  education.  How  is  that  to  be  made  out  by  giving 
these  details,  and  then  saying  in  conclusion  that  having  eight  children, 
he  does  not  consider  himself  competent,  in  reference  to  his  duty  to  his 
other  children,  to  maintain  this  son  in  the  manner  required  to  bring 
him  up  as  a  minister  of  the  Church  of  England  ?  How  can  1  deal 
with  that  ?  How  can  I  know  what  is  the  measure  of  his  duty  to  his 
children  ?  Is  it  because  he  cannot  send  them  all  to  college,  or  that 
he  cannot  give  adequate  fortunes  to  his  other  children  ? 

The  trustees  even  had  not  the  benefit  of  such  an  affidavit,  nor  did 
they  call  for  such  a  document ;  all  that  the  trustees  could  do  was, 
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either  to  judge  from  Mr.  Gale's  general  style  and  habit  of  living,  what 
was  his  competency  to  give  his  son  a  university  education;  the  trustees 
were  to  be  governed  by  that,  or  they  must  have  called  for  a  more 
minute  statement  of  Mr.  Grale's  circumstances;  if  they  had  asked  for 
it,  that  would  have  been  offensive ;  and  suppose  he  had  given  it,  and 
there  had  been  a  dispute,  whether  that  did  shew  him  to  be  competent 
or  not,  this  court  could  not  have  decided  any  thing  respecting  it. 
What  a  contest  to  involve  these  parishes  in  every  time  there  was  an 
election,  whether  the  parents  were  competent  or  not,  and  whom  did 
the  founder  intend  to  decide  but  the  three  clergymen  of  the  parishes? 
And  what  better  materials  has  this  court  to  decide  upon  ?  When  I 
look  to  what  would  be  involved  in  a  minute  inquiry  upon  that  sub- 
ject, must  not  I  see  the  wisdom  and  good  sense  of  leaving  it  abso- 
lutely in  the  discretion  of  the  trustees,  always  honestly  to  be  exer- 
cised ?  If  it  was  not  to  be  left  in  their  discretion,  what  an  endless 
field  of  contest  there  would  be  between  persons  standing  in  that 
relation  which,  of  all  others,  for  the  benefit  of  society,  requires  that 
good-will  and  harmony  should  subsist  What  a  tasic  for  the  clergy- 
man of  each  of  these  parishes  to  go  into  the  minute  inquiry  of  the 
circumstances  of  their  parishioners  upon  every  occasion  of  this  sort  I 
What  a  state  would  the  parish  be  left  in ! 

Well,  as  regards  the  eligibility  of  young  Mr.  Gale,  as  it  depends 
upon  his  father's  incompetency  to  support  him,  I  have  adverted  to  the 
way  in  which  the  facts  stand.  How  am  I  to  judge?  Whether  Mr. 
Gale  keeps  a  carriage  I  do  not  know ;  whether  he  keeps  hunters  I  do 
not  know ;  what  his  general  style  of  living  is  I  do  not  know ;  how  can 
I  judge  whether  he  is  competent  or  not?  Suppose  he  does  keep  a 
carriage  and  hunters ;  suppose  he  keeps  up  the  appearance  which  is 
consistent  with  all  that  appears  relating  to  him,  that  he  was  compe- 
tent to  bring  up  all  his  sons  to  the  church.  Suppose  that  was  his 
appearance  and  style  of  living,  would  the  trustees,  be  authorized  in 
being  governed  by  that  ?  Or  were  they  to  say,  perhaps  Mr.  Gale  is 
living  beyond  his  means,  we  must  make  inquiry ;  we  must  not  be 
misled  by  that ;  what  provision  has  he  made  for  his  daughters  and  the 
younger  sons,  and  so  on  ?  How  can  I  decide  upon  that  ?  What  is 
there  not  warranting  the  trustees  in  coming  to  an  honest  conclusion 
that  Mr.  Grale  is  of  ability  to  bring  up  his  sons  to  the  Church  of  Eng- 
land ?  They  might  say,  "  he  means  to  do  it  independently  of  this 
charity,  for  he  is  owner  of  an  advowson,  and  he  means  to  do  it" 
Can  I  say  that  I  have  before  me  any  grounds  to  shew  that  the  trus- 
tees must  have  acted  contrary  to  their  duty  in  coming  to  the  conclu- 
sion that  they  should  disappoint  the  intention  of  the  founder  if  they 
elected  young  Mr.  Gale?  The  intention  of  the  founder  was  this: — 
to  give  to  the  Church  of  England  a  minister  which  it  would  not  have 
^ad  w^ithout  his  foundation.  He  says,  "  my  estate  shall  be  applied  to 
the  bringing  up  of  a  youth  to  the  ministry  of  the  Church  of  England, 
whose  friends  cannot  bring  him  up.  I  give,  therefore,  to  the  church 
an  additional  minister."  Well,  if  the  trustees  were  to  give  this  fund 
to  a  man  who  would  become  a  minister  quite  independent  of  it-,  they 
would  not  carry  into  efiect  the  intention  of  the  founder,  namely  to 
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give  to  the  church  an  additional  minister.  Ought  not  they  to  give 
the  opportunity  to  those  who  might  not  have  the  means,  though  they 
might  have  the  desire  and  intention  arising  from  the  highest  and 
purest  motives  that  their  child  should  become  a  minister  of  the  Church 
of  England,  for  such  a  praiseworthy  object  ?  Can  I  say  that  there 
are  brought  before  me  materials  to  show  that  these  trustees  have  acted 
unfaithfully  in  coming  to  the  conclusion  that  Mr.  Gale's  son  b  not 
eligible  ?  Trustees,  with  such  a  duty  to  perform,  are  in  a  very  painful 
situation,  more  especially  clergymen,  because  when  you  c^  upon 
them  to  shew  the  bond  fide  exercise  of  their  discretion,  you  may  call 
upon  them  to  state  circumstances  of  a  painful  and  iiritating  nature ; 
circumstances  which  may  not  only  irritate  the  particular  individual 
who  may  be  personally  affected  by  them,  but  those  who  are  in  the 
same  situation,  and  sympathize  with  him. 

Look  at  the  present  case ;  the  suggestion  that  farmers'  sons  were 
excluded  occasioned  a  protest  from  aU  the  farmers  in  the  parishes ;  so 
if  you  call  upon  the  trustees  to  state  particularly  what  are  their  objec- 
tions, either  as  to  the  father's  circumstances  or  the  son's,  you  must  call 
upon  the  clergyman  to  put  themselves  in  a  situation  of  hostility  to  a 
considerable  number  of  their  parishioners. 

Now,  supposing  that  the  lacts  of  this  case  do  not  lead  to  the  con- 
clusion that  the  trustees  acted  unfaithfully  in  coming  to  the  conclusion 
that  Mr.  Grale  was  competent  to  maintain  his  son,  that  would  create 
an  ineligibility  on  the  part  of  the  son.  There  is  also  a  circumstance 
respecting  young  Mr.  Gale.  Mr.  Clutterbuck  only,  the  clergyman  of 
tiie  parish,  says  he  knew  the  lad.  The  other  trustees  do  not  say  they 
knew  young  Mr.  Gale,  but  they  each  say  only  they  knew  the  circum- 
stances of  the  families  in  their  particular  parishes,  and  generallv  that 
they  did  not  present  eligible  persons.  I  observe  that  Mr.  Gale,  the 
father,  speaks  of  hia  son  in  high  terms  of  commendation ;  nothing 
beyond  what  was  decent  and  in  perfect  good  taste  on  his  part  The 
schoolmaster  states  that  he  instructed  him  in  numerous  branches  of 
education ;  but,  certainly,  he  says  nothing  of  the  capacity  of  the  lad 
Mr  Clutterbuck  says,  ^  I  knew  the  lad ; "  it  is  very  true  he  does  not  go 
on  to  say,  ^^  I  knew  the  lad,  and  from  my  knowledge  of  him,  I  deemed 
him  ineligible." 

The  question,  therefore,  is,  whether  it  was  his  duty  or  the  duty  of 
the  other  gentlemen  to  enter  into  those  particulars,  or  whether  the  law 
is,  that  where  trustees  are  appointed  to  execute  a  trust  according  to 
discretion,  that  discretion  to  be  influenced  by  a  variety  of  circum- 
stances, and  in  this  instance  such  particular  circumstances  as  should 
be  connected  with  the  fitness  of  the  lad  to  be  brought  up  as  a  minis- 
ter of  the  church ;  in  that  case  are  the  trustees  bound  to  go  into  a 
detail  of  the  grounds  upon  which  they  came  to  a  conclusion  adverse 
to  the  eligibility  of  any  particular  youth  ;  or  is  their  duty  satisfied  by^ 
shewing  that  they  have  considered  the  circumstances  of  that  youth, 
and  that  they  have  come  to  the  conclusion  that  he  was  not  a  proper 
object  of  the  charity  ?  Without  occupying  the  time  of  the  court  by 
going  into  a  lengthened  examination  of  the  cases,  it  appears  to  me 
the  result  of  them  all  is  so  clear  and  so  reasonable,  that  my  duty 
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would  be  discharged  by  stating  my  conclusion  in  point  of  law,  that 
in  all  such  cases  there  must  be  an  entire  absence  of  indirect  motive ; 
there  must  be  honesty  of  intention,  and  there  must  be  fair  considera- 
tion of  the  subject ;  and  if  the  trustees  do  judge  and  do  fairly  consider 
it  is  to  their  discretion  the  execution  of  the  trust  is  confided,  and  the 
duty  of  supervision,  on  the  part  of  the  court,  is  as  to  the  honesty  and 
integrity  and  fairness  with  which  they  deliberate,  and  not  with  respect 
to  the  accuracy  of  their  conclusion,  except  in  particular  cases,  as,  for 
instance,  stated  by  Lord  Ellenborough  in  a  case  of  The  King'  v.  The 
Archbishop  of  Canterbury, — if  the  trustees  think  &t  to  state  a  reason, 
and  they  state  a  reason  which  does  not  justify  their  conclusion,  then 
the  court  has  the  means  of  saying  that  they  have  acted  by  mistake 
and  in  error,  and  that  it  will  correct  it ;  but  if  they  state,  as  I  can  con* 
ceive  in  many  cases  it  would  be  most  prudent  and  judicious  to  state, 
that  they  have  met  and  considered,  ana  come  to  a  conclusion,  without 
entering  into  the  details,  then  the  court  has  no  means  of  saying  they 
have  failed  in  their  duty ;  because  their  duty  is  to  deliberate  and  con- 
sider the  accuracy  of  their  conclusion,  on  a  matter  in  which  they  have 
a  discretion.  I  adhere  to  that  It  seems  to  me,  therefore,  that  having 
to  look,  as  I  have  stated,  to  the  motives,  as  developed  in  these  affida^ 
vits  on  the  part  of  the  trustees,  I  do  not  discover  that  there  is  any 
ground  for  imputing  bad  motives. 

I  am  happy  to  sa^  that  the  petitioners  and  the  other  gentlemen 
were  liberal  and  candid  enough  to  state  on  the  face  of  their  petition  that 
they  did  not  impute  any  bad  motives ;  they  merely  imputed  a  mis- 
carriage as  regarded  the  duty  that  the  trustees  had  to  perform.  I 
think  it  did  honor  to  them  so  to  state,  but  I  cannot  deal  with  it  as  if 
the  contrary  had  been  stated ;  and  if  I  could,  still  I  should  say,  having 
read  all  these  affidavits,  I  see  nothing  whatever  which  can  lay  ilm 
foundation  for  any  judicial  conclusion  that  they  have  intentionally 
and  from  bad  motives  failed  in  their  duty ;  if  they  have  failed  at  alL 
Well,  then,  looking  at  the  case  of  trustees  having  so  very  onerous  and 
delicate  a  duty  to  discharge,  and  finding  that  those  who  complain  of 
the  manner  in  which  it  has  been  discharged,  complain  of  it  only  as  a 
miscarriage  in  point  of  regularity,  but  accompany  that  with  an  express 
disclaimer  of  a  breach  of  trust,  I  must  bear  that  in  mind  when  I  come 
to  deal  with  the  trustees  in  a  subsequent  part  of  the  case. 

With  respect  to  the  eligibility  therefore  of  young  Mr.  Gale,  that 
will  depend  upon  two  circumstances :  the  competency  of  his  father  to 
educate  him  as  for  a  minister  of  the  Church  of  England  in  the  first 
place,  and  the  fitness  of  the  lad  in  the  second.  I  say  with  xespect  to 
the  first,  if  the  trustees  acted  upon  the  presumption  that  Mr..  Gale  was 
competent  to  educate  his  son  as  a  minister  of  the  Church  of  England, 
there  are  not  circumstances  enough  to  enable  me  to  say  that  they 
came  to  a  wrong  conclusion  in  that  respect  If^  on  the  other  hano^ 
the  trustees  acted  with  regard  to  the  young  gentieman  himself,  I  have 
no  facts  stated ;  it  is  true,  they  do  not  bring  them  before  me,  but  were 
they  bound  to  do  so  ?  Was  there  any  reason,  supposing  they  had 
good  reason  for  deciding  against  him, — was,  there  any  reason  why  it 
might  not  be  prudent  on  their  part  to  state  those  reasons  ?    I  should 
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say,  as  a  general  rule,  that  the  court  ought  not  to  require  persom  to 
state  reasons  for  conduct  which  they  are  authorized  to  pursue ;  because 
the  court  requiring  the  statement  of  them  in  one  case,  where  they 
might  be  stated  without  evil  and  without  mischief,  it  creates  a  power- 
fal  objection  against  those  wjio  do  not  in  other  cases  state  tiiere  rea* 
sons,  when  those  reasons  might  be  most  mischievous ;  therefore,  I  shall 
content  myself  in  dealing  always  with  trustees  to  see  that  the  dis- 
charge of  their  duty  is  not  impeached  upon  the  affidavits. 

Now,  I  do  not  know,  nor  have  I  any  judicial  means  of  knowingi 
whether  the  trustees  acted  upon  the  ground  of  the  father's  oompe- 
tency  or  on  any  thing  in  respect  of  the  son ;  they  have  forbome  to 
state  any  thing  in  the  slightest  degree  disrespectfol,  or  any  thing  pain- 
ful to  either,  and  in  that  I  think  they  have  acted  a  very  judicious  part 
They  would  undoubtedly  greatly  have  increased  that  feeling  of  disap- 
pointment and  displeasure  which  has  arisen  at  the  election  of  Joyce ; 
they  would  have  greatly  heightened  that,  if  they  had  entered  into  a 
statement  reflecting  either  upon  Mr.  Gale  or  his  son.  Now,  theni 
upon  what  ground  am  I  to  say  that  they  failed  in  their  duty? 
Though  there  is  the  disclaimer  I  have  mentioned,  yet  incidentallyi 
not  perhaps  accurately,  shewing  the  object  with  which  the  statements 
are  made ;  there  are  statements  which  would  appear  to  tend  to  the 
suggestion  of  impropriety  of  conduct ;  and  althoi:^^  the  affidavits  are 
not  very  distinct  upon  that  subject,  yet  there  have  been  some  power- 
ful comments  on  the  part  of  the  counsel  for  the  petitioners. 
'  First  of  all,  it  is  said,  why  they  never  have  elected  any  boys  out  of 
the  parishes.  What  do  the  trustees  say  ?  That  is  the  first  statement 
which  I  have  before  remarked  upon.  There  is  but  one  occasion  upon 
which  the  petitioner  enters  into  a  statement  at  any  period  when  it 
was  supposed  there  were  eligible  candidates  in  the  parish  who  were 
not  elected ;  but  it  appears  to  me  in  that  respect  he  was  signally 
unfortunate,  for  it  appears  that  the  trustees  have  satisfactorily  answered 
in  every  instance.  I  have  no  doubt  their  statements  are  perfectly 
bond  fide.  I  have  no  doubt  they  did  not  advert  to  those  circum- 
stances that  they  were  not  called  upon  to  answer.  In  one  instance  a 
young  gentleman  was  educated  at  the  expense  of  this  charity  and  was 
afterwards  articled  to  an  attorney ;  and  in  another,  a  gentleman,  who 
afterwards  left  the  parish,  who  was  not  able  to  maintain  his  son;  so 
it  is  plain  there  has  been  great  attention  bestowed  in  investigating 
the  parishes  at  the  various  periods,  whether  there  were  or  not  eligible 
candidates.  Except  upon  the  application  of  Mr.  Gale  it  does  not 
appear  that  there  is  any  one  instance  that  is  brought  forward  in  a 
manner  which  demands  dissent 

Then,  it  is  said,  that  Mr.  Robinson  entered  into  a  correspondence 
with  Joyce's  brother  before  the  day  of  election.  Now,  that  corres- 
pondence began  by  Mr*  Coney  saying,  "  You  mentioned  to  me  some 
time  ago  a  wish  that  your  brother  should  have  the  benefit  of  the 
charity ;  do  you  wish  it  now  ?  There  will  be  a  vacancy,  and  I  shall 
be  happy  to  assist  you."  In  fact,  that  is  the  statement;  then  Mr. 
Joyce's  answer  eomes,  in  which  he  expresses  a  continuance  of  his 
desire  that  his  brother  should  have  the  benefit,  and  requests  Mc 
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CcHiey's  interest.  Then  lemarka  are  made  about  reqaesting  his  inte* 
retft*  Ab  I  have  before  stated,  I  cannot  suppose  that  that  meant  an 
improper  interest.  Suppose  two  gentlemen  out  of  the  parish  equally 
eligible,  why  it  was  not  unnatural  to  request  that  in  that  case  one 
might  have  the  preference.  I  do  not  consider  the  word  as  meant  in 
any  sense  that  Mr.  Coney  ought  to  hav«  been  offended  at  it,  when  his 
interest  was  required ;  nor  looking  to  the  statement  in  the  affidavit, 
as  to  what  the  trustees  did,  it  does  not  appear  to  me  that  there  was 
any  thing  improper  in  Mr.  Coney's  writing  to  a  gentleman  in  the  pecu- 
liar situation  of  Afr.  Joyce,  to  know  if  he  wiBued  his  brother  to  be 
proposed  I  do  not  see  any  thing  objectionable  in  Mr.  Coney's  con* 
duct  in  that  respect. 

Then  it  is  said  that  when  Mr.  Robinson  wrote  to  Mr.  Gale,  and 
•aid,  ^  I  am  happy  to  receive  your  application,  but  my  individual 
opinion  is,  that  the  funds  are  not  applicable  for  the  education  of  your 
son,  and  that  your  son  is  not  eligible,"  how  very  uncandid  it  was  not 
to  mention  the  ^plicatipn  of  Mr.  Joyce.  I  do  not  see  that.  If  there 
bad  been  twenty  applicatioas,  I  do  not  see  why  the  answer  to  Mr. 
Gale's  letter  called  for  that,  or  that  they  treated  him  with  discourtesy, 
or  that  there  was  a  wa^t  of  fair  dealing  and  gentlemanly  candor  in 
not  stating  it«  I  do  not  see  any  such  ground  of  complaint  arising 
fiom  it  Then*  we  come  to  the  election*  Here  is  the  book,  and  the 
book  states  nothing  about  Mr.  Gale ;  it  is  entirely  silent.  That  is  very 
true.  Well,  but  what  is  meant  to  be  deduced  from  that  ?  Is  it  meant 
that  it  ought  to  he  inferred  that  they  did  not  consider  Mr.  Crale's  appli- 
cation? Because  I  take  the  importance  of  the  remark  to  depend 
upon  its  leading  to  that  conclusion.  They  did  enter  their  election  of 
Joyce ;  that  of  course  they  were  bound  to  do,  because  that  was  to 
warrant  the  future  application  of  the  fund  to  him.  But  with  respect 
to  Mr.  Gale,  there  was  nothing  further  to  be  done,  and  they  did  not 
enter  it;  and  I  repeat  that  the  absence  of  that  does  not  lead  to  the 
conclusion  that  they  did  not  consider  his  case;  if  it  does,  the  election 
of  Joyce  ought  to  be  set  aside ;  but  it  will  be  remembered,  immedi- 
ately after  the  day,  a  letter  was  written  to  Mr.  Gale,  stating  that  his 
case  was  considered.  Well,  but*  how  does  that  operate,  in  connection 
with  the  absence  of  the  entry  in  the  book?  Was  there  not  some 
reason  why  they  would  not  wish,  as  it  were,  to  black-baU  Mr.  Gale 
upon  their  books  by  saying  he  was  ineligible,  more  particularly  as  it 
will  be  observed,  that  the  letter  is  intended  to  be  cautiously  and  rather 
kindly  written  ?  I  can  see  no  other  sense  in  which  it  can  be  under- 
stood. It  says  '^  the  funds  are  not  at  present  applicable  to  Mr.  Gale," 
which  I  think  was  intended  to  exclude  the  possibility  of  the  refusal 
being  offensive  to  Mr.  Gale  more  than  the  mere  loss  of  the  election ; 
but  that  latter  seems  to  me,  being  contemporaneous  with  the  fact  of 
the  election,  not  to  have  been  an  afterthought,  but  written  immedi- 
ately after  the  election,  written  in  pursuance  of  a  previous  promise 
that  it  should  be  communicated,  and  it  appears  to  me  to  warrant  the 
conclusion  that  it  was  communicated  and  was  considered ;  but  then 
I  have  the  positive  affidavit  of  the  three  trustees  in  terms  which,  I 
think,  it  is  fit  I  should  advert  to,  because  those  terms  go  vitally  to  iixe 
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C resent  matter.  They  say  ^that  our  regular  annual  meeting  was 
eld  at  the  dwelling-house  mentioned  in  the  will  of  the  testator,  situ- 
ate,  &C.  [His  Lordship  here  read  the  affidavit  of  the  trustees  respect- 
ing the  election,  the  effect  of  which  has  been  ahready  stated] 

There  is  the  previous  promise  that  the  application  should  be  made 
to  these  gentlemen,  and  the 'letter  immediately  after  the  electioui 
frtating  that  it  had  been  so.  There  is  a  correspondence  subsequently 
quite  consistent  with  that.  Then  there  is  the  affidavit  of  the  three 
clergymen  that  they  did  meet  and  distinctly  considered  the  cases  of 
these  two  youths.  Well,  now  I  have  to  consider  these  facts  in  rela« 
tion  to  the  inference  which  is  drawn  from  the  omission  of  an  entry  in 
the  book,  that  Mr.  Gale's  pretensions  were  considered.  On  the  ques* 
tion  how  far  that  omission  leads  properly  to  the  conclusion  that  his 
case  was  not  considered,  it  appears  to  me  that  the  evidence  greatly 
outweighs  that  conclusion,  and  goes  the  whole  length  of  supporting 
the  contrary  conclusion.  I  am  not  to  impute  that  there  was  any  mala 
fides  in  the  gentleman  who  gave  that  promise.  I  have  not  any  ground 
before  me  to  infer  that  he  did  not  mean  to  perform  it.  I  find  him 
immediately  afterwards  coirespondine  as  to  having  kept  his  promisey 
and  I  find  it  followed  by  a  note  in  wnich  there  was  nothing  to  imply 
that  it  was  not  considered  well;  and  although  I  cannot  exactly  say 
why  the  entiy  in  the  book  v^as  omitted,  yet  having  fully  considered 
it, — having  looked  at  it  in  order  to  see  if  I  could  extract  from  it  any 
thing  to  show  that  Mr.  Grale's  case  had  not  been  properly  considered, 
I  am  not  able  to  do  so;  because,  although  in  the  absence  of  any 
knowledge  of  the  reason,  I  can  conceive  that  they  did  not  wish  to  put 
upon  the  books  the  rejection  of  Mr.  Grale  that  it  might  stand  there  in 
the  books  and  might  be  offensive  to  him,  and  that  it  was  not  neces- 
sary for  the  business  for  which  they  were  there:  —  whether  it  could 
iiave  been  done  in  any  mode  to  have  avoided  the  present  objection,  I 
do  not  stop  to  inquire : — it  does  not  appear  to  me  that  the  absence  of 
tin  entry  in  that  book  warrants  the  conclusion  that  it  was  not  properly 
considered. 

Now,  let  me  consider  an  objection,  properly  taken  on  the  part  of 
Mr.  Gale.  Young  Mr.  Grale,  if  equal  with  young  Mr.  Joyce,  was 
entitled  to  the  preierence.  Nothing  is  more  clear ;  and  if  I  saw  any 
reason  to  doubt  that  the  trustees  entertained  that  opinion  I  should 
express  myself  more  strongly ;  but  there  is  no  doubt  that  if  there  be 
in  either  of  these  parishes  a  youth  who,  in  the  honest  judgment  of 
these  clergymen,  or  the  majority  of  them,  is  a  fit  and  proper  person  to 
be  brought  up  as  a  minister  of  the  Church  of  England,  and  his  father 
is  incompetent  to  bring  him  up  to  that  respectable  situation,  he  is 
entitled  to  the  preference,  although  there  may  be  twenty  others  fully 
equal.  I  see  no  reason  to  doubt  the  clergymen  entertained  that 
opinion.  It  is  therefore  not  necessary  for  me  to  say  more  than  that 
I  entirely  concur  with  them.  I  see  no  ground  to  suppose  that  they 
doubted  about  that,  for  this  reason,  that  every  part  of  their  affidavit 
teems  with  statements  that  they  did  investigate  and  properly  consider 
the  parishes ;  and  why  have  they  done  that,  except  that  they  con- 
sidered the  parishes  were  the  places  preferable  to  select  the  candidate 


COURTS  OP  CHANCERY,  18C1. 


^w 


In  re  Beloved  WOkee's  ChMit^. 


firom?    But  it  is  reQuurked,  and  jnstlv  remaikedi  that  the 

does  not,  in  terms,  state  that  Mr.  Gale  was  ineligible.  It  does  n^t 
state  it  in  terms :  it  would  have  been  better  if  it  had  been  more 
explicit ;  but  at  the  same  time  I  ought  not  to  impute  to  these  gentle- 
men an  intention  which  I  should  not  hesitate  tp  do  if  I  had  evidenoe 
to  warrant  it,  but  which  I  shall  be  very  slow  to  do  if  I  have  not,  that 
is,  to  impute  to  three  clergymen  in  the  face  of  their  parishioners  that 
they  made  an  affidavit  with  the  intention  to  mislead  the  court  and 
to  disguise  the  truth.  But  let  me  look  at  the  affidavit  and  see 
whether  I  can  possibly  understand  it,  treating  them  as  honest  men, 
as  men  not  intending  to  deceive  the  court ;  let  me  see  if  I  can  read 
the  affidavit  without  distinctly  understanding  them  to  say  that  Mr 
Gale  was  not  eli^ble,  for  if  he  was,  I  repeal  Joyce  was  not ;  Joyce^s 
tight  to  any  consideration  whatever  depending  upon  young  Gale  not 
b^ng  eligible ;  it  was  not  a  case  of  comparative  eligibility. 

Now  what  do  they  say  ?  They  say,  having  before  said  they  had 
investigated  the  parishes,  that  they  knew  the  individuals  and  families 
of  the  several  parishes,  they  say,  <^  that  at  this  meeting  when  all  were 
present,  the  cases  of  the  youths,  Joyce  and  Gale  were  then  and  there 
fully  discussed  and  considered  bv  us  all  impartially."  How  could 
they  consider  Mr.  Grale's  case  impartially,  except  in  consideaog 
whether  he  was  or  was  not  eligible,  unless  they  acted  upon  the  idea 
of  comparative  eligibility  and  comparative  merit  ?  And  that  although 
Mr.  Gale  might  have  a  quemtum  of  merit  attaching  to  him,  which 
would  entitle  him  to  be  elected ;  yet,  if  it  was  not  equal  to  Joyce's, 
Joyce  was  entitled  to  the  preference ;  unless  they  entertained  that 
notion,  which  I  cannot  believe,  yet  they  could  not  have  considered 
Mr.  Gale's  case  fairly  and  impartially  unless  thev  considered  it  indi- 
vidually.  The  statement  that  they  considered  both  cases  does  not 
lead  to  the  inference  that  they  did  consider  them  in  comparison  one 
with  the  other.  They  would  consider  Mr.  Gale's,  and  ihen  having 
done  so  and  disposed  of  Mr.  GUde,  they  would  consider  of  Mr.  Joyce, 
and  then  when  they  did  that,  they  found  that  not  only  thev  were 
right  in  not  electing  Mr.  Gale,  but  that  thev  were  right  in  electing 
Joyce.  They  examined  the  cases  of  both,  but  that  does  not  lead  to 
the  inference  that  they  examined  them  in  comparison,  that  is,  they 
weighed  the  one  case  against  the  other,  and  therefore,  when  they 
speak  of  examining  the  parishes  and  say,  ^  that  Joyce's  and  Grale's 
cases  were  fully  investigated  and  considered  by  them  all  impartially, 
that  thev  had  investigated  all  the  parishes,  and  that  in  the  full,  and 
free,  and  fair,  and  bend  fide  exercise  and  discharge  of  the  discretion 
and  duly  given  to  and  reposed  in  them,  they  considered  Joyce  a 
proper  object;"  and  they  could  not,  if  they  bad  properly  considered 
Gale  a  proper  object,  have  considered  Joyce  eligible.  Although 
under  the  innuenoe  of  that  admission,  I  have  as  attentively  as  I  was 
able  considered  how  far  the  inference  that  was  argued  to  be  fairly 
deducible  from  the  statement  ought  to  be  adopted  by  me,  I  must  say 
that  I  consider  this  affidavit  to  import  that  Mr.  Gale's  merits  were 
considered  individually  and  that  mx,  Joyce's  merits  were  considered 
individually,  and  that  it  was  upon  what  those  gentlemen  allege  to  be 

8* 
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a  oonscientioiis  conclusion  that  Mr.  Ghde  was  not  eli^ble  either  in 
respect  of  his  father's  good  circumstances,  or  in  respect  of  himself,  or 
for  some  of  the  many  reasons  which  might  well  exist  in  determining 
upon  the  eligibility  of  a  youth  to  be  brought  up  as  a  minister  of  the 
Church  of  England.  I  must  say  that  I  consider  that  there  was  a 
pledge  made  by  these  gentlemen  that  they  would  consider  Mr.  Grale's 
case  in  all  respects,  and  in  the  result  they  came  to  a  conclusion 
adverse  to  his  eligibility,  and  that  they  considered  Joyce's  case  as  to 
how  far  he  was  a  proper  person. 

Then,  as  to  the  objection  of  want  of  notice  of  the  election.  No 
particular  form  of  notice  was  necessary.  No  doubt  it  ought  not  to 
be  done  in  secret,  in  order  to  prevent  the  parish  being  aware  of  what 
is  going  on ;  that  I  have  no  hesitation  in  saying ;  but  when  I  con- 
sider the  recent  investigation  by  the  Commissioners  of  Charities,  that 
it  was  matter  of  notoriety  in  the  parish,  and  I  can  hardly  conceive 
such  an  important  peculiar  charity  as  this  would  have  been  the  sub- 
ject of  an  investigation  in  the  parish  without  its  being  generally 
known,  and  when  I  have  no  affidavit  of  any  individual  who  could 
have  desired  notice,  who  comes  and  says  he  had  not  notice,  I  cannot 
consider  that  there  was  any  mismanagement.  The  motive,  therefore, 
not  being  established  arising  out  of  any  exclusive  rule  that  they  had 
no  right  to  adopt,  the  absence  of  notice  forming  no  objection,  the 
affidavits  stating  the  names  of  each  of  the  candidates  were  fairly, 
honestly,  and  impartiaUy  considered ;  when  I  have  their  oath  to  that 
effect,  and  when  I  cannot  discover  upon  the  face  of  the  affidavits  any 
one  fact  which  at  all  warrants  me  doubting  that  their  statements 
upon  that  subject  are  correct,  I  own  it  does  appear  to  me  that  I  have 
no  just  grounds  upon  which  I  can  claim  the  right  to  exerdse  the 
discretion  and  to  say  that  Mr.  Grale  was  eligible,  and  that  Mr.  Gale 
therefore  ought  to  have  been  elected. 

Then,  to  what  conclusion  should  this  lead  ?  I  am  not  aware  of 
any  inslance  in  which  trustees  have  ever  been  fixed  with  costs,  except 
where  they  have  either  acted  upon  improper  motives,  or  have  acted 
under  any  neglect  or  in  an  incautious  manner,  so  that  their  conduct 
must  be  considered  as  amounting  to  a  breach  of  their  trust  In  such 
cases  I  conceive  trustees  ought  to  pay  costs;  but  if  trustees  are 
brought  before  the  court  upon  a  petition  disclaiming  all  imputation 
of  Indirect  motive,  and  a  distinct  statement  that  all  that  is  imputed 
is  a  miscarriage  in  point  of  duty,  and  I  do  not  find  that  miscarriage 
to  have  been  the  result  of  that  degree  of  neglect  which  I  think  would 
have  amounted  to  a  breach  of  trust,  I  see  no  reason  to  charge  those 
gentlemen  with  costs.  In  proportion  as  their  duties  are  imperative, 
in  proportion  as  their  motives  ought  to  be  high  and  pure,  in  that  pro- 
portion ought  they  to  be  punished  when  they  act  in  breach  of  those 
duties.  But  at  the  same  time  when  the  clergymen  of  three  parishes 
have  been  exercising  an  exceedingly  delicate  and  important  trust,  I 
own  I  should  require  myself  to  be  well  satisfied  that  they  had  either 
acted  most  improperly  or  neglected  their  duty  before  I  held  them  in 
the  face  of  their  several  congregations  and  the  public  as  men  who 
had  violated  their  duty,  as  men  who  ought  not  to  be  trusted,  and  as 
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men  who  onght  to  be  punished  by  having  to  pay  costs.  1  see  no 
ground  for  imputing  any  such  conduct  to  these  trustees,  and  I  think, 
therefore,  that  they  are  entitled  to  their  costs. 

Then  comes  the  question  with  regard  to  the  petitioners.  It  is 
plain  the  petitioners  have  proceeded  under  an  impression  that  the 
trustees  had  acted  in  error,  that  the  trustees  were  governed  by 
motives  and  acted  upon  rules,  as  to  which  I  think  they  were 
mistaken ;  but,  at  the  same  time,  I  should  be  sorry  to  fix  an^  stigma 
upon  these  gentiemen  of  their  having  acted  upon  an  improper 
motive.  On  the  whole,  it  seems  to  me  that  I  must  order  the  peti- 
tioners to  pay  their  own  costs,  and  the  costs  of  the  trustees  to  be 
paid  out  of  the  charity  fund. 


Stevens  v.  Williams.^ 

Maj  1,  1851. 

Practice — Married  Woman — Next  Friend'^Secu/rity  far  Costs. 

Security  for  costs  ordered  to  be  eiven  in  a  suit  in  whicb  a  married  woman  was  plaintiff  by 

her  next  mend,  the  next  friend  being  a  laborer. 

Motion,  by  defendant,  that  the  next  friend  of  the  plaintiff,  a  married 
woman,  might  give  security  for  the  costs  of  the  suit. 

The  next  friend  was  a  relation  of  the  plaintiff's,  and  she  swore  that 
he  was  the  only  person  whom  she  could  procure  to  be  her  next  friend, 
in  a  suit  instituted,  as  this  was,  against  a  rich  banker  in  her  neighbor- 
hood. The  next  friend  was  not  alleged  to  be  in  debt,  and  the  only 
objection  that  was  made  to  him,  was  that  he  was  a  laborer. 

Mr.  Bethell  and  Mr.  Glasse  moved,  and  cited  Pennington  v.  Alvin^ 
1  Sim.  &  Stu.  264 ;  and  Drinan  v.  ManniXj  3  Dru.  &  Warr.  154. 

Mr.  Bolt  and  iUr.  Renshaw^  opposed,  and  cited  Dowden  v.  JSboA:, 
8  Beav.  399 ;  Fellows  v.  Barrett^  1  Keen,  119 ;  and  Jones  v.  Fawcett. 
They  said  that  a  defendant  had  no  right  to  insist  on  the  solvency  of 
a  next  Mend,  except  where  the  plaintiff  applied  to  change  him ;  and 
that  there  were  peculiar  circumstances  in  Permington  v.  Alvin^  on* 
which  the  dedsion  in  that  case  was  founded. 

The  Vice-Chancellor  said  that  any  person  might  institute  a  suit 
on  behalf  of  an  infant ;  but  a  suit  in  which  a  married  woman  was 
plaintiff,  was  her  own  suit,  and  her  next  friend  was  selected  by  her ; 
that  the  reason  given  by  Lord  Langdale  for  his  decision  in  Dotoden 
V.  Ebok^  led  him  to  a  contrary  conclusion ;  and  that  he  must  act 

^  1  Simona,  21.  s.  540. 
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according  to  what  was  stated  to  be  the  practice  of  thf  court  in  Pen- 
fUnffton  V.  Alvin  and  Drinan  v.  Mmmixj  and  should  make  the  same 
order  as  was  suggested  in  the  former  and  made  in  the  latter  of  those 
cases,  namely,  tiiat  all  proceedings  in  the  suit  should  be  stayed  until 
security  for  costs  riiould  be  given  in  the  usual  manner. 

The  notice  of  malum  asked  thai  the  master  miffhi  be  directed  to  ap* 
prone  of  the  secmrUy;  but  it  was  said  thai  the  security  to  be  given  was 
a  bond  for  lOOL 


Bell  t;.  Jackson.^ 

May  6,  1851. 

Will -^Construction — Absolute  Gift. 

m 

Testator  gave  40007.  to  his  gnmddanghter,  and  directed  his  execaton  to  pay  it  to  her  on  Iier 
attaining  twenty-one,  and  to  apply  the  interest  of  it  for  her  maintenance,  during  her 
minority.  By  a  codicil,  he  directed  that  his  granddaughter  shonld  hare  only  the  interest 
of  2000?.,  for  ner  maintenance,  nntil  she  attaiMd  twenty-three,  and  that  the  interest  of  the 
other  2000/.  shonld  he  accumulated,  and  that,  on  her  attaining  twenty-three,  his  executors 
should  haTC  the  whole  settled  upon  her,  for  her  life,  and,  after  her  death,  to  her  child  or 
children,  in  equal  proportions  so  that  no  husband  of  hers  might  spend  it.  The  grand- 
daughter attained  twenty-three,  and  died  without  having  had  a  child  and  without  the  exe- 
cutors having  made  any  settlement  of  the  legacy. 

Bddj  that  the^  jrift  in  the  will,  was  an  absolute  gift,  and  that,  in  the  events  that  had  happened, 
it  was  not  affected  by  the  oodidi 

This  was  a  spedal  case,  stated  for  the  opinion  of  the  court  under 
Sir  Geo.  Turner's  act,  13  &  14  Vict  c.  35. 

Thomas  Biddies  the  elder  made  his  will,  dated  the  25th  of  October, 
1834,  which,  so  far  as  It  need  be  stated,  was  as  follows : 

''  I  give  to  my  granddaughter,  Elizabeth  Biddies  Noon,  tiie  sum  of 
4000/.,  to  be  paid  to  her  on  her  attaining  the  age  of  twenty-one  years ; 
and  I  direct  my  executors  to  place  the  same  out  at  interest,  and  apply 
a  competent  part  of  such  interest  for  her  maintenance,  education,  or 
advancement  in  life,  until  she  shall  attain  that  age ;  but,  in  case  she 
shall  die  under  that  age,  then  the  said  principal  sum  and  all  unapplied 
interest,  and  her  shaie  of  the  residue  of  my  estates,  shall  go  and 
belong  unto  all  my  sons  and  my  daughter,  Mary,  in  equal  shares, 
absolutely  forever.  I  give,  devise,  and  bequeath  all  the  residue  and 
remainder  of  my  real  and  personal  estate  whatsoever,  equally  between 
and  amongst  my  sons,  James,  Robert,  John,  William,  and  Thomas, 
my  daughter  Mary,  and  the  said  Elizabeth  Biddies  Noon,  and  to  their 
aeveral  heirs,  executors,  administrators,  and  assigns,  absoli/tely." 

The  testator  made  a  codicil  dated  the  21st  of  January,  1837,  which, 
80  far  as  it  need  be  stated,  was  as  follows : 

<'  I  will  and  direct  that  my  granddaughter,  Elizabetiii  Biddies  Noon, 


^1  Smumiyir.  8.547. 
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shall  only  have  ihe  interest  of  2000^,  for  her  maintenance,  edacation, 
and  bringing  up  until  she  arrives  at  the  age  of  twenty-three  years ; 
and  the  interest  of  the  other  3000/.  I  direct  my  executors  to  put  out 
to  interest,  so  that  it  may  become  principal,  and,  at  the  time  of  the 
said  Elizabeth  Biddies  Noon  arriving  at  the  age  of  twenty-three  years, 
I  hereby  direct  my  said  executors  to  have  the  whole  settled  upon  her  for 
her  lifej  and,  after  deaths  to  her  child  or  children^  in  equal  proportionsi 
so  that  no  husband  of  hers  may  spend  it!^ 

The  testator  made  a  second  codicil,  dated  the  22d  November,  1839| 
which,  so  far  as  it  need  be  stated,  was  as  follows : 

"  I  hereby  revoke  that  portion  of  my  will  which  gives  the  rest  and 
residue  of  my  personal  estate  to  be  divided  amongst  my  several  sons 
and  daughters  and  Elizabeth  Biddies  Noon  (except  in  case  of  the 
death  of  the  said  Elizabeth  Biddies  Noon) ;  and  I  do,  hereby,  give 
the  whole  of  the  residue  of  my  personalty,  to  my  son  Thomas  Bid« 
dies,  he  paying  the  whole  of  my  funeral  and  testamentary  expenses 
instead  of  a  portion  of  its  being  borne  by  me  three  sons,  John,  Wil- 
liam, and  Thomas  Biddies." 

The  testator  died  on  the  5th  of  December,  1839.  His  executors  set 
apart  and  invested  a  sufficient  part  of  his  estate,  to  satisfy  the  legacy 
of  4000/. ;  but  they  did  not  make  a  settlement  of  it  pursuant  to  the 
direction  in  the  first  codicil. 

Elizabeth  Biddies  Noon  attained  twenty-three,  in  1845.  In  1849, 
she  married  the  plaintiff;  and  by  the  settlement  then  made,  she 
assigned  all  her  interest  in  the  legacy  of  4000/.,  to  the  plaintiff,  sub- 
ject to  a  proviso  that  nothing  therein  contained  should  prejudice  her 
sole  and  separate  life-interest  in  the  legacy.  In  February,  1851,  she 
died  without  having  had  any  issue,  and  without  any  settlement  of  the 
lesacy  having  been  made  pursuant  to  the  direction  in  the  first  codicil. 
AB  the  interest  of  the  legacy  was  paid  to  her  up  to  the  time  of  her 
death. 

The  question  was  whether,  in  the  events  which  had  happened,  the 
plaintiff  took  any  and  what  interest  in  the  legacv  of  4000/.  bequeathed 
by  the  wiU  and  first  codicil  ? 

Mr,  Freeling^  for  the  plaintiff,  said  that  the  gift  of  the  legacy,  in  the 
will,  was  an  absolute  gift ;  and  that,  though  it  was  cut  down  by  the 
first  codicil,  it  was  cut  down  only  for  certain  purposes;  and  that, 
where  there  was,  first,  an  absolute  gift,  and  then  a  revocation  of  it  for 
specified  purposes,  if  those  purposes  failed,  the  absolute  gift  took 
effect  Lassence  v.  Tiemey^  1  Mac.  &  Gror.  551 ;  see  judgment  561 
and  562 ;  and  Mayer  v.  Townsendj  3  Beav.  443. 

Mr,  Woolley  appeared  for  the  defendant,  the  testator's  surviving 
executor,  and  submitted  the  question  to  the  court 

The  Yice-Chancellor  held  that  the  interests  in  the  legacy,  which 
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Mrs.  Bell's  childiea  would  have  taken,  if  she  bad  had  any,  were  carved 
out  of  the  absolute  gift  of  the  legacy  in  the  will ;  and  that,  as  she  had 
never  had  a  child,  the  absolute  gift  in  the  vrill  remained  unaffected ; 
and  he  declared  that  she  took  an  absolute  interest  in  the  legacy,  sub- 
ject to  the  interests  of  her  childreo^  if  she  had  had  any. 

The  court  has  no  power  to  make  a  decree  or  order  on  a  specuu  case^ 
See  13  4- 14  Vict.  c.  35,  sect.  14 


NOBLB    V.    MeYMOTT.* 
July  1,  2,  7,  ISfil. 

Trust — Acceptance  —  New  Trustees — Paymeni  to-^  Aj^poiadmeml^^ 

DUclaimer^  Suffideney  of — Parties^ 

£.  M.  N.  and  his  wife,  ander  a  power  in  their  marriage  settlemeutf  directed  the  trustees,  after 
the  decease  of  the  survivor  of  them,  to  receive  a  sum  of  3,000^.  and  pa^  it  to  their  three 
daughters  equally.  F.  M.  N.,  one  of  the  daughtera,  upon  her  marriage  with  S.  D.  assigned 
all  her  interest  m  die  appmnted  fund,  b^  way  of  settlement,  to  C  R.  and  T.  L.  Upon 
C.  R.  requiring  to  be  dischanrcd  from  being  a  trustee,  T.  L.  who  had  never  accepted  tha 
trusts,  executed  a  deed  of  olsclaimer,  upon  which  B.  W.  N.  and  J.  N.  were  appointed 
trustees  in  the  place  of  C.  B.  and  T.  L.,  and  C.  R.  assigned  the  trust  fund  to  them,  but  the 
trustees  of  the  original  settlement  alleged  that  T.  L.  had  accepted  tibe  trusts,  and  that 
B.  W.  K.  and  J.  N.  were  not  trustees,  and  they  refused  to  pay  the  ihaxe  of  F.  M.  N.  to 
them:  — 

ndd^  upon  a  bill  filed  by  B.  W.  IS.  and  J.  N.,  that  the^^  were  duly  appointed  trustees ;  and^ 
upon  an  objection  fbr  want  of  parties,  that  the  catms  que  trust  and  T.  L.  were  not  aeoev* 
sary  parties  to  the  suit :  tikat  tne  capital  and  dividends  of  F.  M.  K.'s  share  ought  to  boi 
transferred  to  the  trustees :  that  the  costs  of  the  suit  ought  to  be  paid  out  of  the  trust 
funds :  and  that  the  defendant  was  not  entitled  to  any  costs  of  the  objection  for  want  of 
parties,  but  that  the  plaintiffs  were  entitled  to  their  costs  oat  of  the  trust  funds. 

On  the  20th  of  August,  1827,  Edward  Moore  Noble  and  Ann  hU 
wife,  in  exercise  of  powers  contained  in  two  indentures  of  settlement, 
dated  the  27th  of  August,  1805,  and  made  upon  their  marriage, 
appointed  that  after  the  decease  of  the  survivors  of  them,  John 
Oughton  and  John  Gilbert  Meymott,  the  trustees  of  the  two  settle- 
ments, should  call  in,  divide,  and  pay  so  much  of  the  trust  property 
and  effects  as  would  produce  3,000^  to  their  three  daughters  Mary 
Ann  Noble,  Frances  Maria  Noble,  and  Emma  Noble  in  equal  shares 
and  proportions. 

Frances  Maria  Noble,  in  contemplation  of  her  marriage  with  Sa- 
muel Danford,  by  an  indenture,  dated  the  2d  of  August,  18§0,  assigned 
the  1,000^.,  being  her  share  of  the  3,000/.,  to  Charles  Roberta  and 
Thomas  Lewis,  their  executors,  administrators,  and  assigns,  upon 
trusts  for  the  benefit  of  Samuel  Danford  and  V.  M.  Noble,  and  the 
children  of  the  intended  marriage;  and  it  was  provided  that  the 

receipt  of  Charles  Roberts  and  Thomas  Lewis  and  the  survivor  of 

— —  - 
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-them,  his  execntofs  or  admtnistratans,  and  of  the  tnistees  for  the  time 
being,  should  be  a  good  discharge  to  the  persons  paying  the  trust- 
money.  It  was  also  provided  that  if  any  one  or  more  of  the  trustees 
thereby  or  to  be  thereafter  appointed,  or  their  respective  executors  or 
administrators  should  depart  this  Hfe,  or  should  wish  to  be  discharged 
from,  or  should  become  incapable,  or  should  decline  to  act  in  the 
trusts,  then  and  in  eveiy  such  case  that  it  should  be  lawful  for  Samuel 
Danford  and  Frances  Maria  Noble,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  by  deed  by  them,  him, 
or  her  legally  executed,  to  appoint  new  trustees,  to  whom  the  trust 
property  should  be  forthwith  transferred  or  assigned,  so  as  to  vest  it 
in  the  continuing  and  new  trustees. 

This  deed  was  duly  executed  by  Samuel  Danford  and  F.  M.  Noble 
and  Charles  Roberts  only. 

Ann  Noble  survived  her  husband  Edward  Moore  Noble,  and  died 
on  the  15th  of  July,  1844. 

By  a  deed-poll,  dated  the  19th  of  July,  1848,  under  the  hand  of 
Thomas  Lewis,  after  reciting  that  he  had  never  executed  or  assented 
io  the  indenture  of  the  2d  of  August,  1830,  nor  had  ever  accepted  or 
acted  in  the  trusts ;  but  on  the  contrary,  that  he  had  wholly  declined 
to  act  as  trustee,  or  to  accept  any  estate,  interest,  or  right  under  the 
deed,  Thomas  Lewis  absolutely  and  irrevocably  renounced,  disclaimedi 
cmd  declared  his  refusal  to  accept  not  only  the  assignment  of  the  sum 
of  1,000/.  contained  in  the  indentmre  of  the  2d  of  August,  1830 ;  but 
also  the  trusts,  powers,  and  authorities  thereby  created;  which  were  to 
be  exercised  by  him  in  conjunction  with  Charles  Roberts  or  otherwise. 

By  an  indenture,  dated  the  20th  of  July,  1848,  and  made  between 
Samuel  Danford  and  Frances  Maria  his  wife  of  the  first  part,  Charles 
Roberts  of  the  second  part,  and  the  plaintiffs  Benjamin  Wilson  Noble 
and  John  Noble  of  the  third  part,  after  reciting  the  settlement  of  the 
2d  of  August,  1830,  and  the  deed  of  disclaimer  of  the  19th  of  July, 
1648,  and  that  the  1,000/.  with  an  arrear  of  interest  was  due,  Samuel 
Danford  and  Frances  Maria  his  wife,  in  exercise  and  execution  of  the 
power  contained  in  the  indenture  of  settlement  of  the  2d  of  August, 
1830,  and  of  every  other  power  enabling  them  in  that  behsdf,  did 
nominate,  substitute,  and  appoint  the  plaintiffs  B.  W.  Noble  and 
John  Noble  to  be  trustees  in  the  stead  of  Charles  Roberts  and  Thomas 
Lewis,  to  the  intent  that  the  trasts,  powers,  and  authorities  declared 
by  the  settlement  might  thenceforth  be  executed,  exercised  and  carried 
into  effect  by  them,  and  the  survivor  of  them,  and  the  executors  or 
administrators  of  such  survivor. 

And  by  the  same  indenture,  Charies  Roberts  assigned  the  1,000/1 
and  all  dividends  and  interest  due  and  to  l>ecome  due  thereon  unto 
B.  W.  Noble  and  John  Noble,  their  executors,  administrators  and 
assigns,  upon  the  trusts,  and  subject  to  the  powers,  &c.  contained  in 
the  indenture  of  settlement  of  the  2d  of  August,  1830. 

John  Oughton  and  John  Oilbert  M^mott  in  1846  raised  the  3,0002. 
pursuant  to  the  appointment  of  the  20th  of  Ausust«  1827,  but  they 
refused  to  pay  the  1000/.  appointed  to  Frances  IMuuria  Daufoxd  or  the 
interest  thereofl 
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On  the  15th  of  April,  1849,  John  Onghton  died,  and  this  bill  was 
filed  by  Benjamin  Wilson  Noble  and  John  Noble,  the  trustees  of  the 
settlement  of  the  2d  of  Angnst,  1830,  against  John  Gilbert  Meymott, 
the  sorviving  trustee,  under  the  appointment  of  the  20th  of  August, 
1827,  praying  for  an  account,  and  that  the  plaintiffs  might  be  declared 
duly  appointed  trustees  of  the  settlement  of  the  2d  of  August,  1830, 
and  entided  to  receive  what  should  be  found  due  to  them  in  respect 
of  the  one  third  shaie  of  Frances  M.  Danford  in  the  3,000iL  upon  the 
trusts  of  the  settlement  of  the  2d  of  August,  1830,  and  asking  that 
John  Gilbert  Meymott  might  pay  all  the  costs  incuiied  in  the  institu- 
tion, and  carrying  into  effect  the  suit  and  proceeding,  and  which  were 
incident  thereto. 

John  Gilbert  Meymott  admitted  the  execution  of  the  settlement  of 
the  2d  of  August,  1830,  but  said  that  by  certain  other  articles,  Samuel 
Danford  had  covenanted  with  Charles  Koberts  and  Thomas  Lewis  to 
settle  certain  lands  mentioned  in  the  agreement  upon  various  trusts 
therein  declared.  That  Thomas  Lewis,  previous  to  the  execution  of 
the  settlement  and  articles,  was  the  solicitor  of  Samuel  Danford  and 
Frances  Maria  his  wife,  and  was  acquainted  with  the  affairs  of  Mr. 
Noble's  famUy,  and  that  he  was  professionally  concerned  as  solicitor 
to  the  assignees  under  a  fiat  of  bankruptcy,  issued  against  Samuel 
Danford  in  1834,  and  that  he  was  appointed  executor  under  the  will 
of  the  late  Ann  Noble.  That  from  that  circumstance,  and  from  his 
refusing  to  make  any  declaration,  he  believed  that  Thomas  Lewis  was 
aware  ^at  he  had  acquiesced  in  being  appointed  trustee,  and  that  it 
mi^ht  involve  him  in  some  responsibility  in  case  any  breach  of  trust 
had  been  committed  by  their  not  having  executed  the  covenants  in  the 
settlement  and  articles.  That  the  1,000^  was  not  due  to  the  plaintii&, 
as  they  had  not  been  duly  appointed  trustees  of  the  indenture  of 
settlement;  and  that  John  Oughton  and  this  defendant  refused  to 
pay  the  1,000^  to  the  plaintiffs,  though  they  offered  to  give  them  an 
mdemnity,  on  the  ground  that  they  being  trustees,  having  no  inteiest, 
should  not  be  asked  to  take  an  indemnity. 

It  was  also  objected  that  Charles  Roberts  and  Thomas  Lewis,  and 
Samuel  Danford  and  his  wife,  and  also  the  assignees  under  the  bank- 
ruptcy of  Samuel  Danford,  were  necessary  parties  to  the  suit. 

Upon  this  objection,  for  want  of  parties,  it  was  set  down  separately, 
but  was  ordered  to  be  brought  on  with  the  cause. 

Mr.  Roupelly  in  support  of  the  bill.  It  is  objected  that  the  plaintiffs 
are  not  properly  constituted  trustees  under  an  idea  that  Mr.  Lewis, 
one  of  the  parties  originally  named  in  the  settlement  as  a  trustee, 
could  not  execute  a  deed  of  disclaimer  on  the  ground  that  he  had 
acquiesced  and  virtually  accepted  the  trusts,  and  ought  to  have  been 
a  party  to  the  deed  appointing  the  plaintiffs  to  be  trustees,  but  the 
whole  of  these  allegations  are  without  any  foundation.  It  was  also 
insisted  that  the  suit  was  defective  for  want  of  parties ;  but  this  also 
cannot  be  supported,  and  as  the  objections  ou^ht  not  to  have  been 
raised,  the  defendant  ought  to  pay  the  costs  —  Allen  v.  T%orp^  7  Beav. 
72 ;  s.  c.  13  Law  J.  Rep.  (n.  b.)  Chanc  5.    Winter  v.  Rudge^  15  Sim. 
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596.  Franco  v.  Eranco^  3  Ves.  75;  aad  May  t.  Belbp^  1  You.  &  O. 
C.  C.  235.  The  defendant,  though  he  alleges  that  there  were  diffi- 
culties arising  upon  the  original  settlements  of  1805,  has  neyerthelest 
distributed  the  other  two  snares  of  the  3,000il,  and  he  .now  attaches 
the  whole  objection  to  this  third  share.  The  objections  for  want  of 
parties  are  also  untenable.  O  CaUaghan  v.  Cooper y  5  Ves.  117.  VTUUm 
V.  m$cox,A  M.  &  Qr.  197.    Thorby  v.  Yeais,  1  You.  &  C.  C.  a43a 

Jtfi".  jR.  Palmer  and  Mr.  Bkberden^  for  the  defendant  Under  the 
settlements  of  1805,  all  the  property  became  vested  in  Bfr.  Meymott, 
and  the  3,000t  was  not  sroarated  from  the  corpui  by  the  deed  of 
appointment  as  trustee.  Therefore,  the  defendant  ought  not  to  be 
required  to  discharge  his  trust  by  piecemeal,  but  at  once.  The  appli- 
cations made  to  the  defendant  were  for  accounts  of  the  surplus.  Mr. 
Danford  and  his  assignees  are  also  necessary  parties  to  the  suit, 
together  with  Mr.  Lewis,  who  must  be  jpresuroea  to  be  a  trustee  of 
the  settlement  of  the  2d  of  August,  1830.  in  re  Umacke,  1  Jo.  ic 
Lat  1.    Winter  v.  Rudge^  15  Sim.  596. 

July  7, 1851.  The  Master  of  thb  Bolls.  I  am  of  opinion  that 
the  plaintiffs  were  duly  appointed  trustees  of  the  settlement  of  18SQ, 
and  that  the  cestuis  que  trust  and  Mr.  Lewis  were  not  necessary  par- 
ties, and  I  shall  direct  a  transfer  both  of  the  capital  and  dividends  to 
be  made  to  the  plaintiffs  as  trustees  of  the  settlement  The  costs  of 
the  suit  must  be  made  to  both  parties  out  of  the  fond  I  shall  not 
give  the  defendant  any  costs  of  the  objection  for  want  of  parties,  but 
tiie  plaintiff's  costs  must  be  paid  out  of  the  trust  fond. 


Thornhill  v.  Manning.^ 

May  SO,  and  June  3. 

Mortgage ^ Foreclosure '^ Decree  enrolled ^^Time  for  Payment; 

enlarged. 

In  a  foredosore  rait,  after  decree  for  the  payment  of  the  mortgage^moiMj  had  heen  made- 
abfolute  and  the  order  had  been  signed  and  enrolled,  the  court,  iqK>n  motion  hj  the  defisnd- 
ant,  enlarged  the  time  for  payment  of  the  principal,  interest,  and  coats. 

This  was  a  motion,  on  behalf  of  the  defendant  in  a  foreclosure  suit, 
tiiat  the  time  fixed  for  payment  of  the  mortgage  money,  interest,  and 
costs  might  be  enlarged  for  one  month,  or  such  other  time  as  the  court 
should  think  proper,  aft^  the  final  order  in  the  suit  had  been  signed 
and  enrolled;  and  that  for  this  purpose  the  foreclosure  miffbt  bo 
opened  on  such  terms  as  the  court  might  deem  expedient,  the  defends 
ant  offering  to  pay  into  court  such  an  amount  as  would  cover  the 
—  ■     —     -  _      ■    .  .         ■ ,       I  ^ 
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principal,  interest,  and  costs  to  which  the  plaintiff  was  entitled ;  and 
that  in  the  mean  time  the  plaintiff  might  be  restrained  from  selling  or 
incumbering  the  mortgaged  premises.  The  principal,  interest,  and 
costs  found  due  by  the  master,  in  pursuance  of  the  decree  in  the 
cause,  amounted  to  5724/.,  and  six  months  were  allowed  for  the  pay- 
ment, which  period  expired  on  the  3d  of  February,  1851.  The  money 
not  having  been  paid,  the  foreclosure  was  made  absolute  on  the  12th 
of  that  month. 

The  motion  was  opposed  on  the  ground  that  the  order  absolute 
had  been  signed  and  enrolled,  and  that,  consequently,  the  Vice-Chan- 
cellor  had  no  jurisdiction  to  vary  the  terms,  but  that  the  application 
should  be  made  to  the  Lord  Chancellor. 

Mr.  Bethell  and  itfi*.  Bilton  appeared  in  support  of  the  motion,  and 
cited  Jones  v.  Oreswickej  9  Sim.  304 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 
Ghana  113.  Nan/any.  Perkins,  9  Sim.  308;  s.  c.  9  Law  J.  Rep. 
(n.  b.)  Chanc  114.  Ford  v.  Wastell^  2  Ph.  591 ;  s.  c.  17  Law  J.  Rep. 
(n.  s.)  Chanc  368. 

Mr.  Stuart  and  Mr.  Terrett,  contra,  cited  Ford  v.  Wastett^  6  Hare, 
229 ;  s.  G.  16  Law  J.  Rep.  (n.  s.)  Chanc  372. 

Lord  Cranworth,  V.  C.  It  appears  to  me  that  whatever  right 
there  might  be  upon  the  subject  was  settled  by  Lord  Cottenham 
when  the  case  was  before  him.  He  might  have  vacated  the  orderi 
but  he  said  that  was  not  necessary.  He  leaves 4he  decree  untouched; 
and  that  seems  to  have  been  the  first  opinion  of  Vice-Chancellor 
Wigram,  and  it  also  appears  to  have  been  the  decision  of  the  Lord 
Chancellor,  by  the  note  appended  to  the  case  in  6  Hare,  234. 

Judgment  reserved. 

June  3.  Lord  Cranworth,  V.  C.  When  this  motion  was 
made  before  me  the  counsel  for  the  plaintiff  objected  that  if  I 
enlarged  the  time  for  payment  of  the  sum  found  due  to  the  plaintiff, 
I  should  vary  the  order  absolute,  and  as  that  order  had  been  signed 
by  the  Lord  Chancellor  and  enrolled,  I  had  no  jurisdiction  to  alter  it. 
It  appears,  however,  that  his  Lordship  stated,  in  Ford  v.  Wastell,  that 
the  extension  of  the  time  was  something  collateral  to  the  order,  and 
that  the  enrolment  of  the  order  was  no  obstacle  to  the  extension ;  the 
order  would  remain  the  same  notwithstanding  the  time  should  be 
extended  to  a  future  day.  That  was  the  clear  opinion  of  the  Lord 
Chancellor ;  and  I  think  it  completely  answers  the  objection.  But  I 
have  had  an  opportunity  of  conversing  with  Sir  James  Wigram  upon 
this  subject  since  the  motion  was  made,  and  he  told  me  he  distincti^ 
understood  that  to  be  what  the  Lord  Chancellor  meant ;  and  he  inti- 
mated to  me,  what  is  evident  from  the  report  in  6  Hare,  that,  when 
Ford  V.  WasteU  was  before  him,  he  had  very  great  doubt  whether  he 
ought  not  to  make  the  order,  but  he  thought  it  better  that  the  case 
should  go  before  the  Lord  Chancellor,  to  be  decided  by  him.  I  do 
not  think,  therefore,  that  the  point  of  form  stands  in  my  way. 
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Then  the  question  ia,  whether,  on  the  merits,  I  ought  to  make  the 
order.  This  depends  on  what  is  the  doctrine  of  the  court  with  regard 
to  mortgages.  They  are  anomalous  cases ;  the  court,  in  dealing  with 
them,  is  governed  by  rules  which  are  totally  different  from  the  rules 
which  govern  it  in  other  cases.  The  contract  between  a  mortgagor 
and  a  mortgagee  has  been  treated  by  this  court,  from  time  immemo- 
rial, as  being  something  different  from  that  which  it  purports  to  be, 
namely,  as  a  contract  for  the  repayment  of  money  for  which  the 
mortgaged  estate  is  a  pledge ;  and  the  borrower  may  redeem  it,  not* 
withstanding  the  day  named  in  the  proviso  for  redemption  has  long 
passed.  That  being  so,  the  question  is,  whether  I  can  act  upon  that 
principle  in  the  present  case,  without  doing  injustice  to  the  mortgagee. 
It  is  quite  impossible  to  lay  down  any  general  rule  as  to  the  circum« 
stances  which  will  induce  the  court  to  open  a  decree  of  foreclosure ; 
but  this  I  must  observe,  that  the  court  has  a  very  strong  inclination 
to  give  assistance  to  a  mortgagor,  if  he  applies  promptly,  and  the 
court  has  the  means  of  giving  the  mortgagee  inunediate  payment; 
and,  perhaps,  that  is  the. guide  which  the  court  has.  I  think  the 
promptness  of  the  mortgagor,  is  the  great  and  important  feature  in 
the  case,  to  enable  the  court  to  decide  as  to  what  it  ought  to  do. 

Now,  in  this  case,  the  order  of  foreclosure  absolute  was  made  on 
the  12th  of  February,  and  at  that  time  there  had  not  been  any  exten- 
sion  of  time.  It  would  have  been  almost,  if  not  quite,  a  matter  of 
course,  to  grant  the  mortgagor  three  months'  farther  time,  if  he  had 
come  before  the  3d  of  February  and  asked  for  it ;  but  this  he  did  not 
do.  It  appears,  from -the  affidavit  of  Joseph  Manning,  the  son  of  the 
mortgagor,. that  on  the  23d  of  January,  just  before  the  money  was 
payable,  Mr.  Parker,  the  solicitor  of  the  mortgagee,  said  that  if  there 
was  no  obstacle  placed  in  his  way,  he  would  do  the  best  he  could  for 
the  mortgagor;  and  all  that  the  mortgagee  (Miss  Thomhill)  wanted 
was  her  money,  and  not  the  estate.  I  cannot  but  think  that  the 
mortgagor  might  reasonably  have  relied  on  that,  as  meaning,  that  if 
the  money  was  forthcoming,  the  mortgagee  would  not  look  strictly  to 
what  her  legal  rights  were.  The  money,  however,  was  not  paid ;  and 
the  decree  was  made  absolute  on  the  l2th  of  February.  On  the  17th 
of  February,  Mrs.  Porter,  the  daughter  of  the  mortgagor,  went  to 
visit  the  mortgagee,  who  then  said  that  all  she  wanted  was  her 
money ;  and  she  would  write  to  Mr.  Parker  to  say  so ;  and  if  the 
money  were  taken  to  Mr.  Parker,  it  would  not  be  refused.  After- 
wards Mr.  Parker  said  that  if  the  defendant  would  bring  the  money 
to  him,  be  should  have  the  estate.  Therefore,  it  is  clear  that  all  par- 
ties treated  the  estate  as  being  merely  a  security.  Then,  on  the  22d 
of  March,  Mr.  Parker  told  Joseph  Manning,  the  son,  that  his  instruc- 
tions, from  Miss  Thornhill,  were  to  sell  the  estate,  for  she  did  not 
want  the  property,  but  her  money ;  and  what  was  remaining  after 
payment  of  aU  principal,  interest,  and  costs,  would  be  given  to  Mr. 
Manning,  and  that  would  amount  to  3,000/.  Therefore  it  is  dear 
that,  according  to  Mr.  Parker's  estimate,  the  value  of  the  estate  was 
much  greater  than  the  money  due  to  Miss  Thomhill.  Then,  on  the 
9th  of  April,  the  money  was  actually  tendered  to  Mr.  Parker  but  he 
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refused  to  accept  it ;  and,  two  days  afterwards,  the  notice  of  this 
motion  was  served.  My  opinion  is,  that  it  is  quite  out  of  the  ques- 
tion to  say  that  the  mortgagee  is  entitled  to  keep  the  estate,  or  that  it 
is  to  be  treated  otherwise  than  as  a  pledge*  Consequently,  I  think, 
the  mortgagor  is  entitled  to  the  relief  which  he  asks  by  his  motion ; 
bat  it  must  be  ^nted  to  him  on  these  terms ;  on  payment  to  the 
plaintiff,  on  or  before  the  10th  of  June  instant,  o(  the  sum  reported 
due,  and  all  subsequent  interests  and  costs,  and  all  money  bond  fide 
expended  on  the  faith  of  the  order  of  the  12th  of  Febroaxy* 


Minn  v.  Stant.^ 

Parties— £bd  io  reitore  Truit  Ptoper^-^Scniei^^FkuAmtiiig 

Members. 

The  tfMtfl<fl  ^  %  diattntiBg  cfaapd,  btbg  laqniiad  bf  the  men  sobMiibMi  to  the  ooomgar 
tioa,  connnnnkante  theraiii,  mnder  a  power  conuined  in  their  trust-deed,  mortgaged  it  to 
•ecnre  600/.  A  power  of  sale  was  inserted  in  Uie  mortgage  deed:  iStA  mortgagee  trana* 
fenred  his  security  to  T.  H.  H.,  npon  whose  deeease  the  land  wii  sold  to  J.  o.  for  60(lL 
and  he  immediately  aftarwirds  sold  it  to  a  railway  company  for  \y\Mn  Upon  a  hill  filed 
hy  the  truatees  for  an  acconnt,  and  to  obtain  a  declaration  that  J.  S.  was  assignee  of  the 
mortgage  only,  and  also  to  hare  Uie  balance  of  the  pmxdiaee-money  secnnd  for  At 
trustees  as  part  of  the  trast  estate:— 

Bdd^  tfiat  it  was  not  sniBcient  to  make  some  of  the  men  snbseribera  to  die  oongi^gstion  par» 
ties  only,  bat  that  tiiey  wwa  an  necessary  parties  to  the  rait. 

In  1829,  a  piece  of  land  was  conveyed  to  tmstees,  upon  trust  to 
allow  a  meeting-house  and  offices,  subsequently  erected,  to  be  built 
for  the  use  of  a  dissenting  congregation,  and,  among  others,  upon 
trust  that  the  trustees  iot  the  time  being  should  at  any  time,  when 
required  bv  the  major  part  of  the  men  subscribers  only  for  the  time 
being  of  the  trust  estate,  being  members  of  the  congregation  or  soci* 
ety,  and  communicants  therein,  and  who  should  be  attending  at  a 
meeting  duly  assembled  for  that  purpose,  raise  such  sum  or  sums  of 
money  as  should  be  directed  by  such  subscribers  present  at  such  meet- 
ing, or  the  major  part  of  them,  by  a  mortgage  or  mortgages  of  all  or 
part  of  the  trust  estate,  and  make  any  convevances  for  that  purpose ; 
and  also  upon  a  like  requisition  to  make  sale  of  the  trust  estate,  or 
any  part  thereof,  and  the  fee  simple  and  inheritance  thereof,  either  by 
public  auction  or  private  contract,  and  in  such  manner  as  the  men 
subscribers  should  think  fit,  and  convey  the  trust  estate  when  sold  to 
the  purchaser. 

In  September,  1830,  the  trustees,  with  the  consent  of  the  men  sub- 
scribers, conveved  the  piece  of  land  and  premises  to  George  Thorn- 
ton, by  way  of  mortgage,  to  secure  the  repayment  of  600/.  and  inte- 
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rest,  with  power,  in  case  defkult  Bhod[dr*Jbi&  made  in  payment  of  the 
interest  or  principal,  to  sell  the  land  to  anyfterdon  wilhng  to  purchase 

it 

In  1836,  this  mortgage  was  transfened  to  T.  Kd  JlE^ley ;  and  upon 
his  death  in  December,  1846,  John  Hawley,  his  hek-^scUaw,  together 
with  lus  personal  representatives,  after  much  dealiifi^  and  upon  an 
agreement  alleged  to  have  been  previously  executed,  did  jftbout  the 
Sdth  of  October,  1847,  in  consideration  of  600/.  convey  the  JcSifii  to 
Joseph  Stant,  (to  whom  it  was  alleged  some  money  was  due  Sof 
building  the  chapel,)  as  he  alleged  by  way  of  absolute  sale,  and  xm 
the  3d  of  February,  Joseph  Stant  conveyed  the  said  land  to  the 
Shrewsbury,  Oswestry  and  Chester  Junction  Bailway  Company  for 
l,150t 

This  bill  was  filed  by  five  of  the  trustees  against  J.  Stant,  J.  Haw* 
ley  and  the  remaining  trustees,  insisting  that  Joseph  Stant  under  the 
drcnmstances  stated  ought  only  to  be  considered  as  a  transferee  of 
the  mortgage,  and  that  he  ought  to  account  for  the  difference  between 
the  money  due  upon  the  mortga^  and  the  1,150/.  paid  by  the  railway 
company.  And  the  bill  pray^  for  a  declaration  that  J.  Stant  ought 
to  be  considered  merely  as  assignee  of  the  mortgage,  and  not  a  pur- 
chaser of  the  premises  under  me  power  of  sale.  It  also  asked  for 
accounts,  and  that  the  balance  of  the  1,150/.  might  be  secured  for  the 
benefit  of  the  trustees  of  the  chapel  as  a  part  of  the  trust  property. 

The  defendant,  J.  Stant,  by  his  answer,  insisted  that  he  was  a 
purchaser,  and  not  a  mortgagee  of  the  premises,  and  insisted  that  the 
men  subscribers,  members  of  the  congregation,  were  necessary  parties 
to  the  suit,  and  he  stated  that  he  had  been  informed  and  believed  that 
they  amounted  only  to  twenty. 

Upon  this  the  cause  was  set  down  upon  the  objection  for  want  of 
parties  — 39th  General  Order  of  August,  1841;  OnL  Can.  175; 
10  Law  J.  Rep.  (n.  s.)  Chanc.  414 ;  and  it  was  held  that  some  of  the 
men  subscribers  were  necessary  parties,  and  leave  was  given  to  amend 
the  bill.    Mnn  v.  Stantj  12  Beav.  190. 

The  plaintifls  accordingly  amended  their  bill,  and  charged  that  the 
plaintiite,  John  Palmer  and  John  Tanswell,  together  with  WUliam 
rowell,  Henry  W.  Palmer,  and  Evan  Bees,  whom  they  added  as 
defendants,  were  respectively  men  subscribers  of  the  congregation  and 
communicants  therein,  and  that  they  sufficientiy  represented  the 
rights  and  interests  of  the  general  body  of  men  subscribers,  members 
of  the  congregation,  and  communicants  therein,  in  the  premises  for 
the  purposes  of  this  suit. 

Upon  this  the  cause  was  again  set  down,  upon  the  objection  for 
want  of  parties. 

Mr.  R.  Palmer  and  Mr.  Oiffard^  for  the  defendants,  Stant,  Hawley, 
and  others.  In  the  absence  of  the  men  subscribers  or  of  some  act  to 
bind  their  interest,  this  suit  cannot  be  brought  to  a  conclusion.  Upon 
the  former  occasion,  the  court  recognized  a  practical  impossibility  in 
carrying  it  on.  Some  of  the  men  subscribers  had  been  made  parties 
defendsmts,  but  that  was  not  sufficient  to  conclude  absent  membersi 

9* 
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and  it  was  still  open,  asrl>^e1tej  in  the  event  of  Mr.  Stant  sacceedingi 
for  any  absent  memtoBf*tcf*file  another  Inll  for  the  sanie  cdbject  as  the 
raresent  Carlisle:  K  ^e  South-Eastern  Railway  Company^  2  Hall  fc 
Tw.  366 ;  s.  Q.-t«>W5.  &  G.  689,  699 ;  19  Law  J.  Rep.  (n.  s.)  Chanc, 
477 ;  Ricl{jarusoii  V.  Larpenty  2  Yon.  &  C.  C.  C.  607 ;  Barrison  v. 
Seirar&fl*v2*  flare,  530 ;  Wailworth  v.  jEfcft,  4  Myl.  &  Cr.  619 ;  s.  c, 
10  Larvf/5|*Rep.  (n.  s.)  Chanc.  138.  In  addition  to  the  men  subscri- 
bei«9>"<35^*Shrewsbnry,  Oswestry,  and  Chester  Junction  Railway  Com- 

S*  tay*  dnght  to  have  been  made  parties.    This  is  rather  an  alternative 
}an  a  concurrent  objection. 


#  • 


Mr.  JRoupeUy  Mr.  James  OampbeU^  and  Mr.  Oradmallj  far  the  plaiiN 
tif!s.  Under  tiie  trust  deed  the  men  subscribers  have  no  pecuniary 
interest ;  their  power  is  confined  to  electing  a  preacher  and  requiring 
the  powers  to  mortgage  and  sell  to  be  brought  into  efiect.  TTtyior  ▼• 
Sahnon^  4  Mvl.  &  &•  134.  It  was  argued  that  all  the  men  subscribers 
must  be  made  parties  to  the  suit ;  that  they  had  a  share  in  executing 
the  power.  Their  duty,  however,  was  conduded  when  the  request  was 
made.  The  trustees  were  then  to  see  that  the  mortgage  was  duly  per^ 
formed.  It  is  impossible  to  bring  the  men  subscribe  here.  They  are 
a  migrating  body,  persons  who  are  in  communion  from  time  to  time. 
IS  therefore  a  futili^,  or  an  impossibility  of  making  these  persons  pai^ 
ties  is  once  shown,  it  defeats  the  argument  that  they  ought  to  be  par- 
ties. If  the  defendants  cannot  pomt  out  who  ought  to  be  parties, 
how  can  the  plaintifis  remedy  the  defect  ?  Is  the  suit  never  to  be 
brought  on  because  of  an  impossibility  to  confine  the  members  of  a 
society  within  tiie  meshes  of  a  net?    The  efiect  of  the  objection,  if  it 

Srevails,  is  to  postpone  fhe  suit  forever^  to  deprive  the  plaintifis  of  a 
ecree,  and  to  strip  them  of  all  equity.  The  court  will  never  sanction 
subtle  distinctions.  They  were  sought  to  be  got  rid  of  in  WaUwortk 
V.  HoU  and  Ibplor  v.  Salmon.  The  parties,  who,  it  is  said,  ought  to 
be  brought  forward,  represent  nothing,  and  if  found  may  eo  instavM 
cease  to  answer  the  description.  The  suit  is  to  bring  back  the  fund 
to  its  proper  custody ;  for  that  purpose  the  whole  of  the  parties  who 
may  be  interested  are  not  necessary  parties ;  they  are  only  necessary 
when  the  fund  is  to  be  distributed.  Richardson  v.  Hastings^  11  Beav. 
172 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc  322. 

[The  Master  of  the  Rolls.  TVlth  respect  to  the  railway  my 
opinion  is,  that  the  railway  company  is  not  a  necessary  party  to  a 
suit  which  b  to  confirm  a  transaction,  of  which  they  have  the  benefit] 

May  V.  Selby^  1  You.  &  C.  C.  C.  235.  Franco  v.  Fraaico^  3  Ves.  7ft 
Borsley  v.  Fatocettj  11  Beav.  565.  Apperly  v.  Pog-c,  1  Phill.  779; 
s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc.  302.  The  Attomey-Oeneral  v. 
Gardner y  2  De  Qex  &  Sm.  102.  The  Attorney-  General  v.  Munro^  Ibid. 
122.    Bridget  v,  Ebmes^  1  ColL  72.    Robinson  v.  Evans^  7  Jurist,  738. 

The  Master  op  the  Rolls.  rWithout  hearing  the  reply.]  This 
is  a  fatal  objection,  and  I  think  its  form  more  fatal  than  when  it  came 
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before  Lord  Langdale.  The  bill  is  filed  by  traatees,  to  oonfirm  a 
sale,  by  a  mortgagee  to  a  railway  company,  of  the  property  belongs 
ing  to  a  chapelf  to  treat  him  as  a  tmstee  of  the  purchase-monev,  for 
their  benefit ;  and  upon  paying  what  is  due  to  lum  for  principal  and 
interest,  to  make  him  pay  over  the  remainder  to  trastees  for  the 
benefit  of  the  congrega1ion»  This  transaction  may  be  looked  at  in 
two  points  of  view;  it  is  competent  for  the  persohfli  whoever  they 
are,  interested  in  the  transaction,  either  to  say,  it  is  a  transactioa 
of  which  we  will  take  the  benefit,  or  it  is  a  transaction  whidi  we 
choose  to  have  set  aside  altogether,  and  in  which  we  will  have  the 
benefit  of  redeeming  the  mortgage,  and  having  the  estate  against  the 
railway  company ;  or  they  might  say  it  was  sold  for  a  much  lower 
price  than  its  value.  In  either  point  of  view  it  is  impossible  to  pro» 
eeed  without  those  persons  being  bete. 

If  it  were  the  case  of  a  sale,  it  appears  by  the  deed,  which  is  set 
out  in  the  bill»  that  the  trastees  have  no  power  to  sell  without  the 
consent  of  the  major  number  of  the  men  subscribers.  Could  they 
institute  or  support  a  bill  to  gain  the  benefit  of  a  sale  of  this  property 
without  their  consent  in  the  same  manner  as  if  they  were  themselves 
aboiit  to  sell?  I  do  not  think  they  could;  and  the  court  would 
require  the  sanction  and  the  consent  <x  that  party  to  the  transaction* 
It  is  admitted  that  that  consent  has  never  been  given ;  and,  conse* 
quently,  the  court  would  require  to  have  that  consent  siven  at  the 
time  when  the  decree  was  made,  by  the  persons  who  are  uke  men  sub- 
acxibers. 

I  do  not  say  it  is  not  possible  that  that  defect  might  not  have  been 
cured  if  there  had  been  a  meeting  previously  to  the  bill  being  filed, 
and  all  the  men  subscribers  had  been  called  for  the  purpose,  in  the 
manner  prescribed  by  the  deed,  and  they  had  sanctioned  the  institu* 
tion  of  the  suit.  If  there  had  been  evidence  of  that,  it  might  have 
cured  the  defect  It  is  evident  that  the  fluctuating  nature  of  the  body 
creates  a  great  difficulty.  If  the  body  for  the  time  being  had  sano* 
tioned  the  sale  at  had  sanctioned  the  suit  for  the  purpose  of  gaining 
the  benefit  of  the  sale,  it  is  possible  that  this  objection  (and  that  is 
my  present  impression)  might  not  be  capable  of  being  sustained. 

But  the  difficulty  is  still  greater  when  it  is  observed  that  this  trans- 
action may  be  looked  at  in  two  points  of  view ;  and  what  has  been 
observed  is  very  correct,  that  not  only  have  the  men  subscribers  not 
sanctioned  it,  but  that  any  one  of  the  cestuis  que  trusty  or  of  the  con* 
gregation,  might  say,  this  is  a  transaction  which,  not  having  been 
properly  sanctioned,  you  ought  to  have  filed  a  bill  for  the  purpose  of 
setting  it  aside  altogether,  and  of  giving  the  congregation  the  advan* 
tage  of  redeeming  the  mortage  and  obtaining  the  benefit  of  the 
increased  value  of  the  knd  urom  the  position  in  which  it  is  placed. 
I  do  not  say,  nor  would  it  be  proper  for  me  on  this  question  to  deter« 
mine,  whether  this  is  a  transaction  which  it  would  be  competent  to 
them  to  *consent  to  or  not ;  but  this  is  manifest,  that  any  one  of  the 
men  subscribers,  who  have  not  confirmed  the  transaction,  might  file  a 
bill  to-morrow  for  the  purpose  of  setting  aside  the  transaction,  and 
saying  that  it  is  not  binding  on  any  persons  who  were  not  actually 
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parties  to  the  suit  at  the  time  it  was  instituted  I  cannot  doubt  but 
that  was  in  substance  what  Lord  Langdale  decided  when  he  came  to 
the  previous  determination.  This  objection  might  have  been  met  in 
this  way,  that  if  you  had  a  meeting  of  the  men  subscribers  before- 
hand,  you  might,  with  respect  to  the  majority  (if  they  had  not  been 
unanimous,)  who  had  sanctioned  the  proceeding,  have  dispensed 
with  their  attendance,  making  those  who  dissented  parties  to  bind 
their  interest  on  the  record ;  but  as  the  matter  stands,  I  feel  it  would 
not  be  possible  for  the  court  to  proceed,  and  do  justice  in  the  present 
state  ot  the  record. 

I  feel  that  by  allowing  this  objection,  it  is  of  a  serious  and  fatal 
nature ;  and  that  was  strongly  pointed  out  to  me.  It  is  said,  un- 
doubtedly, that  this  court  will  endeavor  to  mould  all  its  rules  for  the 
purpose  of  carrying  into  effect  and  effectuating  justice  in  the  manner 
it  best  can;  that  is  true;  and  for  that  purpose  these  rules,  with 
respect  to  representation,  have  always  been  introduced;  but  they 
have  been  introduced  where  you  could  represent  persons,  who  have 
so  far  a  common  interest  with  the  persons  parties  to  the  record,  that 
it  was  clear  they  had  one  common  interest  for  the  purpose  of  this 
suit,  though  there  might  be  afterwards  some  question  of  distribution 
between  the  parties,  but  not  where  any  of  the  parties  would  not  have 
been  precluded  from  instituting  a  suit  for  the  purpose  of  setting 
aside  the  whole  transaction  sought  to  be  affirmed  by  the  suit  before 
the  court. 

It  is  true  that  this  court  does  aU  it  can  for  the  purpose  of  adminis- 
tering justice ;  but  it  would  be  no  justice  to  Mr.  btant,  or  any  defend- 
ant on  this  record,  if  a  decree  were  made  in  this  transaction  affirm- 
ing it,  and  compelling  him  to  pay  over  the  amount  of  the  purchase- 
money  after  he  had  been  paid  his  mortgage  in  full ;  and  if,  after  that 
had  been  done,  a  suit  should  be  instituted  against  him  and  the  rail- 
way company  for  the  purpose  of  setting  aside  the  whole  transaction, 
ana  making  him  liable  to  the  railway  company  in  respect  of  their 
being  deprived  of  the  land  that  had  been  taken ;  in  that  respect  I 
concur  in  the  observations  made  by  the  defendant,  and  I  think  the 
observations  of  Lord  Cottenham,  in  Carlisle  v.  the  South-Eastern 
Railway  Company  are  strictiy  applicable,  and  bear  very  strongly  on 
the  present  case :  they  in  effect  were,  that  you  could  only  bina  the 
rights  of  the  parties,  by  binding  all  those  persons,  either  by  a  previous 
meeting,  or  by  previous  acquiescence,  or  by  making  themselves  par- 
ties where  their  rights  were  inconsistent,  and  at  issue  with  those  who 
are  bound  on  the  record,  and  who  could  not  be  in  fact  bound  by  the 
proceedings  in  this  suit ;  it  would  bind  the  persons  made  parties  here,* 
but  no  other  parties  whatever. 

Now,  the  cases  which  are  cited  of  trustees  who  filed  a  bill  to  bring 
back  a  trust  fund,  without  making  their  cestuis  que  trust  parties,  have 
no  application  to  this  case  whatever,  because  this  is  a  case  in  which 
the  interests  of  the  cestuis  que  trust  may  be  at  variance  with  the 
course  which  the  trustees  are  pursuing. 

I  am,  therefore,  of  opinion  that  it  is  totally  impossible  for  me  to 
hold  that  the  men  subscribers  should  not  be  made  parties  to  this  suit. 
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I  ocmsider  that  Lord  Langdale  has,  in  point  of  fact,  decided  it  when 
he  said  that  he  bad  not  ^  heard  any  answer  to  the  argument  that  if 
the  defendant  succeeds  he  will  still  be  left  open  to  anotner  bill  at  the 
suit  of  the  subscribers ; "  and  will  he  not  be  left  open  to  another  bill  at 
the  suit  of  the  subscribers  unless  the  men  subscribers  are  all  bound 
by  the  decree  whidi  the  court  shall  make  ? 

It  is  manifest  to  me  that  he  will,  and  that  the  principle  of  his  deci* 
«ion  goes  to  that  extent,  and  it  was  very  difficult  in  argument  not  to 
admit,  in  substance,  that  the  matter  was  concluded  by  Liord  Lang* 
dale's  decision,  and  in  my  opinion  it  is.  The  observation  that  thero 
ought  to  be  an  amendment  ^  by  making  some  of  them  parties,"  I  can 
only  consider  to  be  an  observation  of  Lord  Langdale  on  a  question 
that  was  not  brought  before  him,  and  which  he  had  not  the  opportu- 
nity of  considering  the  effect  of.  It  is  not  possible  for  me  to  allow 
this  suit  to  proceed,  if  it  is  possible  that  the  defendant  should  be 
sued,  I  will  not  say  for  the  same  matter  (that  is,  for  the  purpose  of 
affirming  the  transaction,)  but  in  respect  of  the  same  matter  in  a 
different  form,  and  probably  in  a  more  serious  form^  which  I  am  satis* 
fied  might  be  done,  if  this  objection  did  not  prevaiL 

I  must  allow  the  objection  for  want  of  parties,  and  give  the  plain- 
titb  leave  to  bring  new  parties  before  the  court,  eiuier  by  supple* 
mental  bill,  or  by  amendment,  as  they  may  be  advised. 


JBi  re  Saunders,  a  Ltmatic^ 

December  SO,  1850.   Janvarjr  17,  1851. 

lAinacjf'^  I^aciice  -—  Confirming^  Muster^ s  Report. 

A  party,  wishing  to  object  to  the  confinnation  of  the  master's  report  in  lunacy,  most  present 

a  counter  petition  in  the  nature  of  exceptions  to  the  report. 

A  PETITION  was  presented  by  some  of  the  next  of  kin,  praying  the 
confirmation  of  the  master's  report,  by  which  he  found  the  next  of 
kin  of  the  lunatic,  the  amount  of  her  fortune,  the  sum  expended  on 
her  past  maintenance,  and  the  proper  sum  for  her  future  maintenance^ 
and  approved  of  a  committee  of  her  person  and  estate. 

A  counter  petition  was  presented  by  one  of  the  next  of  kin,  object* 
ing  that  the  master  had  allowed  a  gross  sum  for  past  maintenance 
without  requiring  the  particular  items  of  expenditure,  and  praying 
that  the  report  might  be  reviewed  in  that  respect. 

Mr.  Bolt  and  Mr.  Dickinson^  for  the  petition  to  confirm  the  report, 
contended  that  the  counter  petition  was  unnecessary,  and  that  the 
estate  ought  not  to  be  saddled  with  the  costs  of  it;  and  that  it  was 

1  20  liftw  J.  Bep.  (v.  s.)  Caumc  618.  8  Mac.  &  Gk>r.  219. 
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open  to  the  party  to  take  his  objections  without  presenting  a  coiinter 
petition. 

Mr.  C.  P.  Cooper  and  Mr.  Moore^  contra,  contended  that  where  a 
party  wished  to  object  to  the  confirmation  of  the  report,  he  could  not 
be  heard  except  by  presenting  a  counter  petition  in  the  nature  of 
exceptions  to  the  report ;  SheUbrd  on  Lunatics,  pp.  168,  889,  appen* 
dix ;  that  if  the  ground  of  objection  was  that  the  master  had  excluded 
some  evidence  from  the  report,  there  was  no  way  of  bringing  this 
before  the  court  but  by  counter  petition. 

The  point  was  reserved  in  order  that  inquiries  might  be  made  as  to 
the  practice. 

Jan.  17.  The  Lord  Chancellor  stated  that  upon  inquiiy,  he 
found  the  practice  was  that  a  counter  petition  was  necessary,  and 
that  it  was  so  ruled  by  Lord  Lyndhurst,  in  re  Richardson,  not  re* 
ported;  (April  11,  1845);  and  that  the  costs  of  the  petition  must 
come  out  of  the  lunatic's  estate. 


Navulshaw  V,  Brownriog.* 

Jane  11  and  16,  1851. 

Factor'^ Principal  and  Agent. 

The  plaintiff,  a  merchant  in  India,  consigned  goods  to  A,  of  Liverpool,  to  sell  on  his  account, 
and  drew  bills  against  the  goods,  which  A  accepted.  A  then  placed  the  goods  in  thd 
hands  of  B,  his  correspondent  in  London,  with  instructions  to  sell  them  or  caase  them  to 
be  sold,  and  drew  a  bill  upon  B  for  16S0/.,  which  B  accepted  on  the  security  of  the  goods, 
hut  with  notice  that  the  pUuntiJf  had  consigned  the  goods  to  A  for  sale  on  his  account.  A  be- 
came insolvent,  leaving  the  bills  drawn  bj  the  plaintiff,  unpaid.  B  paid  the  bill  for  1680^., 
and  then  sold  the  goo&  for  1300^.  A  bUl  filed  by  the  plaintiff,  against  A  and  B  for  an 
account  and  payment,  by  B,  of  the  proceeds  of  the  goods,  was  dismissed  with  costs. 

A  bill  for  an  account  by  a  principal  against  his  agent,  is  not  sustainable  where  the  transactioa 
to  which  it  relates,  is  a  single  transaction,  not  tainted  with  finaud,  and  the  plaintiff  has  a 
remedy  at  law. 

In  March,  1847,  the  plaintiff,  a  merchant  in  India,  shipped  two 
boxes  of  pearls  and  consigned  them  to  the  defendants,  Brownrigg  Sc 
Co.  of  Liverpool,  for  sale  on  his  account.  Shortly  before  the  pearls 
arrived  in  England,  Messrs.  Brownrigg  informed  the  defendants,  Col^ 
let  &  Co.,  their  London  correspondent,  that  they  expected  to  receive 
a  parcel  of  pearls,  from  India,  for  sale;  and  Collet  &  Co.  at  their 
request,  made  some  inquiries  as  to  the  state  of  the  market  for  pearls, 
and  communicated  the  result  to  them.  The  pearls  arrived  in  May, 
1847,  and  on  the  26th  of  that  month,  Brownrigg  &  Co.  sent  them  to 
Collet  &  Co.  to  get  them  valued     The  amount  of  the  valuation  was 

^  1  Simons,  n.  8.  573. 
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2050L  After  the  valuation  had  been  made,  Brownrigg  &  Co.  instracted 
Ck)llet  &  Co.  to  cause  the  pearls  to  be  sold,  and  requested  those  gen- 
tlemen to  accept  a  bill  for  2000L  on  the  security  of  them ;  which  Col- 
let 6&  Co.  did.  Before  that  transaction  took  place,  Brownric^g  &  Co. 
bad  accepted  bills  drawn  by  the  plaintiff  against  the  peark,  to  the 
amount  of  2466/. ;  but  Collet  &  Co.  did  not  know  that  they  had 
done  so  until  several  months  afterwards ;  nor  were  those  gentlemen 
informed,  when  they  accepted  the  bill  for  2000/.,  that  the  pearls  were 
the  pearls  which  Brownrigg  &  Co.  alluded  to  when  they  said  they 
expected  to  receive  a  parcel  of  pearls  from  India,  for  sale.  But,  shortly 
before  July,  1847,  Brownrigg  &  Co.  sent  Collet  &  Co.  the  invoice  which 
the  plaintiff  had  sent  with  the  pearls.  It  was  signed  by  the  plaintiff,  and 
Was  headed  as  follows :  ^  Invoice  of  a  parcel  containing  two  boxes  of 
pearls,  shipped  per  steamer  '  Aukland,'  Capt  Hamilton,  and  consigned 
to  Messrs.  Brownrigg  &  Co.  of  Liverpool,  for  sale  and  returns  on  my 
account  and  risk."  In  July,  1847,  Collet  &  Co.  caused  the  pearls  to 
be  put  up  for  sale  by  auction ;  bu^  with  the  exception  of  a  small  part, 
they  were  bought  in.  Those  that  were  sold,  produced  320/.  On  the 
28th  of  August,  1847,  the  bill  for  2000L  fell  due ;  and,  it  not  being 
convenient  to  Brownrigg  &  Co.  to  'supply  the  money  required  to  pay 
it.  Collet  &  Co.,  at  their  request,  accepted  their  bill  for  1680/.,  and 
Brownrigg  &  Co.  got  it  discounted,  and  remitted  the  amount  to  Col- 
let &  Co.,  in  order  that  therewith  and  with  the  320/.,  they  might  take 
up  the  bill  for  2000/.     A  similar  transaction  took  place  between  the 

Earties,  on  the  bill  for  1680/.  becoming  due.  On  the  27th  of  Novem- 
er,  1847,  Brownrigg  &  Co.  stopped  payment.  Collet  &  Co.'8  last 
acceptance  fell  due  in  January,  1848,  and  they  paid  the  holder  the 
amount  of  it.  All  the  bills  drawn  by  the  plaintiff*  against  the  pearls, 
except  one  of  small  amount,  were  dishonored.  On  the  4th  of  March, 
1848,  Messrs.  Forbes  Co.,  to  whom  the  plaintiff  had  sent  a  power 
of  attorney  to  receive  the  pearls,  applied  to  Brownrigg  &  Co.  for 
them.  Brownrigg  &  Co.  replied,  (but  not  until  the  7th)  that  the 
pearls  were  in  the  hands  of  Collet  &  Co.,  who  had  claims  against 
them,  Brownrigg  &  Co.  On  the  8th,  Forbes  &  Co.  inquired  the  date 
and  amount  of  the  advance ;  and,  on  the  9th,  Brownrigg  &  Co. 
replied  that  the  post  which  brought  Forbes  &  Co.'s  letter  of  the 
8th,  advised  the  sale  of  the  residue  of  the  pearls  by  Collet  &  Co., 
and  that  the  net  proceeds  would  not  exceed  1500/.,  which  Collet  & 
Co.  would  naturally  hold  to  reduce  the  balance  due  to  them  from 
Brownrigg  &  Co.,  in  account  The  pearls  were  sold,  by  private  con- 
tract, on  the  8th  of  March,  by  a  person  employed  by  Collet  &  Co., 
and  produced  1300/^;  and,  on  the  11th,  those  gentlemen  wrote,  in 
reply  to  a  letter  to  them  of  the  10th,  from  the  plaintifTs  solicitors  that, 
having  accepted  and  paid  bills  on  account  of  the  pearls,  the  proceeds 
were  credited  accor(lingly.  Under  these  circumstances  the  bill  was 
filed,  charging  the  defendants  with  fraud,  and  praying  for  an  account 
and  payment  of  the  proceeds  of  the  pearls. 

At  the  hearing  of  the  cause,  the  4  Geo.  IV.  c.  83,  s.  3,  and  the  6  Greo. 
IV.  c.  94,  were  refenred  to ;  but  the  act  upon  which  the  question  in 
the  cause  depended,  was  5  d&  6  Vict.  c.  39 ;  the  1st  section  of  which 
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is  as  follows :  ^  Whereas,  by  an  act  passed  in  the  6th  year  of  the 
reign  of  his  late  Majesty  King  Greorge  the  Fourth,  intituled  ^  an  aot 
to  alter  and  amend  an  act  for  the  better  Protection  of  the  Property  of 
Merchants  and  others  who  may  hereafter  enter  into  contracts  or  agree- 
ments in  relation  to  goods,  wares,  and  merchandise  intrusted  to  factors 
or  agents,'  validity  is  given,  under  certain  circumstances,  to  contracts 
or  agreements  maide  with  persons  intrusted  with  and  in  possession  of 
the  documents  of  title  to  goods  and  merchandise;  and  consignees 
making  advances  to  persons  who  are  intrusted  with  any  goods  and 
merchandise,  are  entitled,  under  certain  curcumstanoes,  to  a  lien 
thereon ;  but,  under  the  said  act  and  the  present  state  of  the  law, 
advances  cannot  safely  be  made,  upon  goods  or  documents,  to  persons 
known  to  have  possession  thereof  as  agents  only ;  and  whereas,  by 
the  said  act,  it  is  amongst  other  things  further  enacted  that  it  shall  be 
lawful  to  and  for  any  person  to  contract  with  any  agent  intrusted 
with  any  goods  or  to  whom  the  same  may  be  consignc^d,  for  the  pur- 
chase of  any  such  goods  and  to  receive  the  same  of,  and  to  pay  for 
the  same  to  such  agent,  and  such  contract  and  payment  shall  be  bind- 
ing upon  and  good  against  the  owner  of  such  goods,  notwithstanding 
such  person  shall  have  notice  that  the  person  making  such  contract  or 
on  whose  behalf  such  contract  is  made,  is  an  agent :  provided  such  con- 
tract  or  payment  be  made  in  the  usual  and  ordinary  course  of  busiw^s, 
and  that  such  person  shall  not,  when  such  contract  is  entered  into  or 
payment  made,  have  notice  that  such  agent  is  not  authorized  to  sell  the 
same  or  receive  the  said  purchase-money :  and  whereas,  advances  on  the 
security  of  goods  and  merchandise  have  become  a  usual  and  ordinary 
course  of  business^  and  it  is  expedient  and  necessary  that  reasonable 
and  safe  facilities  should  be  afforded  thereto,  and  that  the  same  pro- 
tection and  validity  should  be  extended  to  bona  fide  advances  upon 
goods  and  merchandise  as,  by  the  said  recited  act,  is  given  to  sales ; 
and  that  owners  intrusting  agents  with  the  possession  of  goods  and 
merchandise  or  of  documents  of  titie  thereto,  should,  in  all  cases 
where  such  owners,  by  the  said  recited  act  or  otherwise,  would  be 
bound  by  a  contract  or  agreement  of  sale,  be  in  like  manner  bound 
by  any  contract  or  agreement  of  pledge  or  lien  for  any  advances  bona 
fide  made  on  the  security  thereof:  and  whereas,  much  litigation  has 
arisen  on  the  construction  of  the  said  recited  act,  and  the  same  does 
not  extend  to  protect  exchanges  of  securities  bona  fide  made,  and  so 
much  uncertainty  exists  in  respect  thereof  that  it  is  expedient  to  alter 
and  amend  the  same  and  to  extend  the  provisions  thereof,  and  to  put 
the  law  on  a  clear  and  certain  basis :  be  it,  therefore,  enacted  that, 
from  and  after  the  passing  of  this  act,  any  agent  who  shall  hereafter 
be  intrusted  with  the  possession  of  goods  or  of  the  documents  of 
titie  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such  goods 
and  documents,  so  far  as  to  give  validity  to  any  qpntract  or  agreement 
by  way  of  pledge^  lien,  or  security  bona  fide  made  by  any  person  with 
such  agent  so  intrusted  as  aforesaid,  as  well  for  any  original  loan, 
advance  or  payment  made  upon  the  security  of  such  goods  and  docu- 
ments, as  also  for  any  further  or  continuing  advance  in  respect  thereof; 
and  such  conlzact  or  agreement  shall  be  binding  upon  and  good 
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against  the  owner  of  such  goods  and  all  other  persons  interested 
therein,  notwithstanding  the  person  claiming  such  pledge  or  lien  may 
have  had  notice  that  the  person  with  whom  such  contract  agreement 
is  made,  is  only  an  agent." 

The  third  section  is  as  follows :  '^  Provided  always  and  be  it  enacted 
that  this  act  and  every  matter  and  thing  herein  contained,  shall  be 
deemed  and  construed  to  give  validity  to  such  contracts  and  agree- 
ments only,  and  to  protect  only  such  loans,  advances  and  exchanges 
as  shall  be  made  bona  fide  ana  wWioui  notice  that  the  agent  vmking 
such  contracts  or  ag^reements  as  aforesaid^  has  not  auOiority  to  make  tlie 
samCf  or  is  acting  mala  fide  in  respect  thereof  against  the  owner  of 
such  goods  and  merchandise ;  and  nothing  herein  contained,  shall  be 
construed  to  extend  to  or  protect  any  lien  or  pledge  for  or  in  respect 
of  any  antecedent  debt  owing  from  any  agent  to  any  person  with  or 
to  whom  such  lien  or  pledge  shall  be  given,  nor  to  authorize  any  agent 
intrusted  as  aforesaid  in  deviating  from  any  express  orders  or  authority 
received  from  the  owner;  but  that,  for  the  purpose  and  to  the  intent 
of  protecting  all  such  bona  fide  loans,  advances  and  exchanges  as 
aforesaid,  (though  made  with  notice  of  such  agent  not  being  the 
owner,  but  without  any  notice  of  the  agent's  acting  without  authority) 
and,  to  no  further  or  other  intent  or  purpose,  such  contract  or  agree* 
ment  as  aforesaid  shall  be  binding  on  the  owner  and  all  other  persons 
interested  in  such  goods." 

At  the  hearing  of  the  cause, 

Mr.  Bethell  and  Mr.  LewiSj  for  the  plaintiff,  said  that  the  6  Geo.  IV. 
c.  94,  gave  validity  to  contracts  for  the  sale  of  goods,  made  with  an 
agent  or  consignee,  notwithstanding  the  purchaser  might  know,  at  the 
time  when  he  entered  into  the  contract,  that  the  vendor  was  not  the 
owner  of  the  goods,  but  only  an  agent ;  that  the  5  &  6  Vict.  c.  39, 
was  passed  in  order  to  give  the  same  validity  to  contracts  by  way  of 
pledge,  made  with  agents,  as  the  act  of  Geo.  IV.  had  given  to  con- 
tracts for  sale ;  and,  accordingly,  it  inacted  that  an  agent  intrusted 
with  goods,  should  be  taken  to  be  the  owner  of  them  so  far  as  to  give 
validity  to  any  contract  by  way  of  pledge,  bona  fide  made  by  any  person 
with  the  agent,  as  well  for  any  original  loan  made  on  the  security  of 
the  goods,  as  for  any  further  or  continuing  advance  in  respect  thereof, 
and  that  such  contract  should  be  binding  upon  the  owner,  notwith- 
standing the  pledgee  might  have  had  notice  that  the  person  with 
whom  the  contract  was  made,  was  only  an  agent ;  that  the  3d  section 
of  that  act  provided  that  the  act  should  give  validity  to  and  protect 
only  such  loans  as  should  be  made  bona  fide  and  without  notice  thai 
Vie  agent  had  no  authority  to  make  the  samcj  or  was  acting  mala  fide 
against  the  owner  of  the  goods ;  and  that  it  should  not  authorize  the 
agent  to  deviate  from  any  express  orders  or  authority  received  frona 
the  owner  of  the  goods ;  that  Brownrigg  &  Co.,  shortly  before  they 
delivered  the  pearls  to  Collet  d&  Co.,  informed  Collet  &  Co.,  that  they 
expected  to  receive  a  parcel  of  pearls  from  India^  for  sale ;  and,  there- 
fore, Collet  &D  Co.  had  notice  (it  not  actual,  at  least  constructive)  that 

VOL.  VII.  10 
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Brownrigg  &  Co.  were  in  possession  of  the  goods  as  agents  and  aa 
ftgents  to  sell,  and  not  to  deposit  them ;  and  consequently  the  trans- 
action between  them  in  May,  1847,  was  not  a  bona  fide  one,  and 
therefore,  was  not  protected  by  the  act  of  parliament ;  that  if  Collet 
&  Co.  had  not  notice,  when  they  received  the  pearls  and  accepted  the 
bill  for  2000/.,  that  Brownrigg  &  Co.  had  anthoritr  only  to  sell  the 
pearis,  they  hsid  most  explicit  notice  of  that  fact,  before  they  accepted 
either  of  tiie  bills  for  1680/. ;  for,  before  that  time,  they  had  seen  the 
invoice,  which  stated  that  the  pearls  were  consigned  to  Brownrigg  & 
Co.,  for  sale  on  the  plaintiff's  accomit ;  that  the  first  bill  for  16801 
was  accepted,  not  in  pursuance  or  in  continuation  of  the  original  con- 
tract between  the  parties,  but  in  pursuance  of  a  new  contract;  and, 
as  that  contract  was  entered  into  by  Collet  &  Co.,  with  notice  that 
Brownrigg  &  Co.  had  authority  to  sell  the  pearls,  but  had  no  authority 
to  pledge  them,  it  was  made  mcUa  fide,  and  consequently,  the  act  of 
the  Queen  did  not  protect  it  Secondly,  that  the  sale  of  the  pearls, 
by  Collet  &  Co.,  by  private  contract,  immediately  after  Forbes  &  Co. 
had  applied  to  Brownrigg  Sc  Co.  for  them,  showed  that  Collet  &  Co. 
and  Brownrigg  &  Co.  were  in  learae  with  each  other  and  that  there 
was  a  firaud  between  them ;  and,  therefore,  though  the  plaintiff  might 
Yecover  the  proceeds  of  the  pearls  at  law,  he  had  also  a  right  to  sue 
for  them  in  a  court  of  Equity.  Thirdly,  that,  at  all  events,  the  bill 
was  sustainable  as  a  bill  by  a  principal  against  his  agent,  for  an 
account 

The  cases  cited  were.  Mason  v.  Lickbarrow^  1  H.  Blackst  362; 
Martini  v.  Coles^  1  Mau.  &  Selw.  140 ;  Evans  v.  Truman^  2  Barn.  & 
Adol.  886 ;  Obli  v.  WooUasUm^  2  P.  Wms.  154 ;  and  Blain  v.  Agar, 
1  Sim.  37. 

3Br.  Matins  and  Mr.  C.  Ball^  appeared  for  Brownrigg  &  Co ;  and 

Mr.  James  Parker^  Mr.  RoU^  and  Mr.  Goldsndd^  for  Collet  &  Co. 

Mr.  Bethell  replied. 

The  Vice-Chancbllor.  I  feel  myself  warranted  in  giving  my  judg- 
ment immediately  upon  this  case,  though  it  is  an  important  one; 
because  as  some  days  has  elapsed  since  the  case  was  first  discussed,  I 
have  had  the  opportunity  of  turning  it  in  my  mind ;  and  the  conclu- 
sion which  I  have  arrived  at  is  that  the  plaintiff  is  not  entitled  to  any 
relief  whatever ;  and  I  have  arrived  at  that  conclusion  without  any 
doubt 

The  plaintiff's  counsel  contended  (indeed  it  was  the  main  founda- 
tion on  which  their  argument  rested)  that  there  was  an  inconsistency 
between  goods  being  deposited  with  a  factor  for  sale,  and  his  having 
authority  to  pled^  them.  I  see  no  such  inconsistency.  I  think  that 
there  was  that  which  would  have  satisfied  me  that  there  was  notice, 
before  the  bill  for  2000/1  was  accepted,  that  the  pearls  were  in  the 
hands  of  Messrs.  Brownrigg  &  Co.  for  sale.  I  have  not,  however, 
made  up  my  mind  on  that  point ;  because  it  does  not  appear  to  me 
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to  be  very  important     I  think  there  certainly  was  such  notice  before 
either  of  the  two  subsequent  bills  was  accepted.     And  I  confess  thai 
JIfr.  Beihell  has  a  good  deal  shaken  the  opinion  I  had  formed  upon 
the  question,  whether  it  would  necessarily  follow  that,  if  the  trans- 
action was  sustainable  as  to  the  bill  for  2000/.,  it  was  also  sustainable 
as  to  the  bills  for  1680/.     However,  I  give  no  opinion  on  that  ques- 
tion  and  for  this  reason  :  because  it  appears  to  me  that  there  was  no 
notice  whatever  that  could,  by  reasonable  intendment,  lead  Messrs* 
Collet  &  Co.  to  suppose  Messrs.  Brownrigg  &  Co.  had  not  authority 
to  pledge  the  pearls,  either  before  they  accepted  the  bill  for  2000/.  or 
either  of  the  bills  for  1680/.     As  to  the  last  two  bills,  there  certainly 
was  notice  to  Collet  &  Co.  that  Messrs.  Brownrigg  &  Co.  were  agents 
for  the  sale  of  the  pearls ;  but,  in  my  opinion,  that  did  not  give  them 
any  thing  like  notice  that  Messrs.  Brownrigg  &  Co.  had  not  authority 
to  pledge  the  pearls ;  and  I  come  to  that  conclusion  on  the  following 
grounds.     I  believe  that  I  should  be  putting  upon  the  act  of  parlia* 
ment  a  construction  totally  different  from  that  which  the  legislature 
intended  it  to  receive,  if  I  were  to  say  that  it  meant  to  deal  with  two 
classes  of  deposits,  by  the  owners  of  goods,  with  factors  in  London 
or  other  places,  namely,  one,  a  deposit  of  goods  with  an  authority  tQ 
sell  them ;  and  the  other,  a  deposit  of  goods  with  an  authority  to 
pledge  them.     I  believe  that  it  is  a  very  rare  transaction  indeed  for  % 
merchant  to  consign  goods  to  a  factor  merely  that  he  may  pledge 
them.     This  is  not  the  course  of  dealing  at  alL     What  was  in  the 
habit  of  taking  place  was  this :  goods  were  consigned  to  factors  for 
sale ;  the  factors  then  became  largely  in  advance  to  the  owners  of  the 
goods ;  and  they  used,  before  the  act  authorized  them  to  do  so,  to  re* 
coup  themselves  and  put  themselves  in  cash  as  well  as  they  could,  by 
pledging  the  goods.    These  were  not  valid  iransactix>ns.    They  had  no 
authority  by  law  so  to  do.     To  meet  that  case  the  act  of  her  present 
Majesty  was  passed ;  and,  in  my  opinion,  when  that  act  speaks  of  the 
ordinary  practice,  what  it  means  is  the  ordinary  practice  of  factory 
having  goods  for  sale,  raising  money  upon  them  by  deposit.    The  aci 
kA  parliament  says :  ^  Whereas  advances  on  the  security  of  goods 
and  merchandise  have  become  a  usual  and  ordinary  course  of  busi* 
ness,  and  it  is  expedient  and  necessary  that  reasonable  and  safe  faciU* 
ties  should  be  afforded  thereto,  and  that  the  same  protection  and 
validity  should  be  extended  to  bona  fide  advances  upon  goods  and 
merchandise,'  as,  by  the  said  recited  act,  is  given  to  sales,  and  that 
owners  intrusting  agents  with  the  possession  of  goods  and  merchan* 
dise  or  of  documents  of  title  thereto,  should  be,  in  all  cases  where 
such  owners,  by  the  said  recited  act  or  otherwise,  would  be  bound  by 
a  contract  or  agreement  of  sale,  be,  in  like  manner,  bound  by  any 
contract  or  agreement  of  pledge  or  lien  for  any  advances  bona  fid$ 
made  on  the  security  thereof ;"  and  then  it  makes  the  enactments 
which  have  been  referred  to. 

Now  the  tmnsaction  that  gave  rise  to  the  present  suit,  was  this. 
The  plaintiff  consigned  to  Messrs.  Brownrigg  &  Co.  two  boxes  of 
pearls.  The  moment  he  consigned  them,  he  drew  on  Brownrigg  & 
Co.  Ion  2466t     I  say  the  momenti  because  it  is  stated  that  the  billf 
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were  drawn  at  the  time  of  the  shipment ;  and  it  is  quite  clear  that 
Brownrigg  &  Co.  had  accepted  them  before  Collet  &  Co.  accepted 
the  bill  for  2000L  drawn  upon  them  by  Brownrigg  &  Co.  Therefore 
the  position  of  Brownrigg  &  Co.  was  this :  they  had,  in  their  hands, 
pearls  to  be  sold  for  Mr.  Navulshaw,  and  had  come  under  liabilities, 
in  respect  of  them,  to  the  amount  of  2466/1  which  was  supposed  to 
be  something  less  than  would  be  produced  by  the  sale  of  them.  In 
that  state  of  things  they,  not  being  the  parties  themselves  to  sell  the 
pearls,  send  them,  in  due  and  regular  course  of  business,  to  Messrs. 
Collet  &  Co.,  that  they  might  do  what  was  requisite ;  and  thereupon 
Messrs.  Collet  &  Co.  make  the  advances  to  Messrs.  Brownrigg  &  Co. 
In  my  opinion  (if  I  am  wrong  in  that  I  am  quite  wrong  throughout) 
that  was  the  very  case  which  the  act  of  her  present  Majesty  was 
meant  to  meet  Messrs.  Brownrigg  &  Co.  had  rendered  themselves 
liable  for  2466/.  It  is  true  they  had  not  paid  that  sum,  and  it  turned 
out  afterwards  that  they  became  insolvent,  and,  therefore,  never  did 
pay  it ;  but  they  had  rendered  themselves  liable  to  that  amount ;  and, 
therefore,  when  they  put  the  goods  into  the  hands  of  the  parties  who 
were  to  sell  them  and  receive  the  proceeds,  they  got  what  was,  in  fact, 
an  advance  made  to  them  on  account  of  those  goods.  In  my  opinion, 
that  was  the  precise  case  which  the  act  was  meant  to  meet;  and, 
therefore,  if  I  am  right  in  that  view  of  the  case,  there  is  nothing  likcf 
mala  fides  in  the  transaction.  There  was  notice  that  Brownrigg  & 
Co.,  the  consignees  and  factors,  held  the  goods  for  sale.  But  that  was 
merely  notice  that  they  were  factors ;  for  every  factor  holds  goods  for 
aale.  In  at  least  ninety-nine  cases  out  of  a  hundred  goods  put  into 
the  hands  of  a  factor,  are  put  into  his  hands  for  the  purpose  of  sale, 
not  for  the  purpose  of  raising  money  by  way  of  pledge  or  deposit. 
Collet  &  Co.  knew  that  the  goods  were  to  be  sold,  and  the  parties 
who  put  them  into  their  hands,  raised  money  on  them,  which  I  con- 
ceive to  be  a  raising  of  money  protected  by  the  act ;  and,  conse- 
5[uently,  there  was  nothing  like  fraud  or  mala  fides  in  the  transaction 
irom  the  beginning  to  the  end  of  it. 

I  have  already  stated  that  I  feel  inclined  to  think  that  there  was 
sufficient  information  to  fix  CoUet  &  Co.,  before  they  accepted  the 
2000/.  bill,  with  notice  that  the  pearls  were  the  pearls  of  a  merchant 
in  India,  and  that  he  had  sent  them  to  Brownrigg  &  Co.  to  be  sold. 
It  is  true  that  they  were  not  told  that  they  were  the  same  pearls  as 
Brownrigg  &  Co.  had  said  they  expected  to  receive  from  India  for 
sale ;  but  there  was  quite  enough  to  put  Collet  &  Co.  on  inquiry. 
Therefore,  if  the  plaintiff's  case  depended  on  Collet  &  Co.'s  having 
notice  that  the  goods  were  in  the  hands  of  Messrs.  Brownrigg  &  Co. 
for  sale,  I  think  that  the  original  vice  would  taint  the  whole  trans- 
action. But  as  I  think  that  there  is  no  vice,  it  does  not  appear  to  me 
that  I  need  go  into  the  question,  as  to  what  is  the  effect  on  the  other 
bills ;  because,  though  there  is  no  doubt  that,  before  CoUet  &  Co. 
accepted  those  bills,  they  had  notice  that  the  pearls  belonged  to  the 

{>laintifT  and  that  he  had  consigned  them  to  Messrs.  Brownrigg  &  Co. 
or  sale  on  his  account ;  yet,  as  I  am  of  opinion  that  there  was  no 
maJa  fides  in  the  transaction,  that  inquiry  becomes  unimportant. 
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That  being  so,  the  only  question  is  whether  there  is  a  case  for  an 
account  What  was  argued  was  that  there  was  a  case  for  an  account, 
independent  of  this  transaction ;  for  that  Messrs.  Brownrigg  &  Co^ 
either  alone  or  with  Messrs.  Collet  &  Co.  were  agents  for  the  plaintiff; 
and  that  this  court  gives  relief  at  the  suit  of  a  principal  agpadnst  his 
agent  If  there  had  been  any  thing  of  fraud  in  the  transaction,  that 
would  have  been  so,  though  it  was  only  a  sinde  transaction ;  but,  in 
a  case  in  which  there  is  no  fraud,  not  only  aO  the  authorities  but  all 
the  text^books  show  that  this  court  will  not  decree  an  agent  to  account 
to  his  principal,  unless  the  case  is  one  which  is  not  capable  of  being 
conveniently  inquired  into  in  a  court  of  law.  But  this  is,  really,  only 
one,  sin^e  transaction.  Mr.  Navulshaw  sent  two  boxes  of  pearls  to 
Messrs.  Brownrigg  &  Co.,  to  sell  them.  They  have  sold  them.  There 
is  nothing  in  the  evidence  to  show  that  they  have  not  sold  them  pro- 
perly. They  were  to  sell  them  either  by  public  auction  or  by  private 
sale,  as  they  thought  best  They  put  them  up  to  public  auction,  and| 
having  sold  only  a  small  portion,  they  afterwards  did  their  best  with 
the  rest,  and  realized  all  that  was  possible  to  realize.  Therefore,  the 
money  produced  by  the  sales,  is  money  had  and  received  to  the  use 
of  Mr.  Navulshaw,  and  may  be  recovered  in  an  action  at  law ;  and 
the  consequence  is  that,  on  that  ground  also,  the  bill  fails;  and  I 
must  dismiss  it,  as  against  both  seto  of  defendants,  with  costs. 

Mr.  BeihelL  With  reference  to  the  costs  of  the  suit,  I  ought  to 
state  to  your  Lordship  that  there  are  four  members  of  the  firm  of 
Brownrigg  &  Co.,  and  that  every  one  of  them  has  put  in  a  separate 
answer. 

Mr.  C.  HalL  It  was  necessary  for  them  to  answer  separately; 
because  they  were  in  different  parts  of  the  country ;  one  in  Liondon, 
one  in  Devonshire,  one  in  Liverpool,  and  the  other  in  Scotland. 

The  Vice- Chancellor.  The  putting  in  of  separate  answers  by 
the  members  of  a  firm,  unless  there  is  something  to  justify  it,  is,  cer- 
tainly, causing  unnecessary  expense ;  and,  therefore,  I  shall  direct  the 
taxing  master  to  inquire  whether  it  was  necessary  for  them  to  put  in 
more  than  one  answer,  and  to  deal  with  the  costs  of  the  answers 
according  to  the  result  of  that  inquiry. 


10 
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Lt  re  Vavasoub,  a  Lunatic.^ 

Kay  2, 1851. 

Lunatic  Tenant  in  Tail —  Advowson  -—  Sale  of  next  I^esefdoHon* 

A  lunatic,  who,  prerioTuly  to  his  Imaey,  professed  the  Bonum  Catholic  i«l%foii,  was  teaaiil 
in  tail  of  an  adyovson.  The  court  reifused  to  make  an  order  for  the  sale  of  the  next  pre- 
sentation to  the  living,  money  not  being  wanted  for  the  purposes  specified  in  the  28th 
section  of  the  1  WiH  4,  c.  65. 

This  was  the  petition  of  the  committees  of  tne  estate  of  the  Itina- 
lic,  praying  the  confinnation  of  the  master's  report,  and  that  the  right 
of  the  lunatic  to  the  next  presentation  to  the  rectory  of  Dmycott-on* 
the-Moors  might  be  sold* 

It  appeared  by  the  report  that  the  hmatic,  who,  before  his  lunacy, 
professed  the  Koman  Catholic  faith,  was  tenant  in  tail  of  certain 
estates,  including  the  advowson  in  question ;  that  on  the  avoidance 
of  the  living,  in  the  lifetime  of  the  father  of  the  lunatic,  who  also 
professed  the  Roman  Catholic  faith,  the  right  of  presentation  had 
devolved  upon  the  University  of  Oicford,  who  presented  the  present 
incumbent,  now  aged  fifty-seven  years ;  and  it  was  apinrehended  that 
in  case  of  a  vacancy  occurring  in  the  lifetime  of  the  lunatic,  the  right 
of  presentation  would  again  devolve  on  the  University  of  Oxford,  and 
be  lost  to  the  estate  of  the  lunatic  The  master  was  of  opinion  that 
the  next  presentation,  in  the  event  of  an  avoidance  in  the  lifetime  of 
the  lunatic,  ought  to  be  sold. 

Mr.  Bacon  and  Mr.  Shee^  for  the  petition,  referred  to  1  WilL  4, 
c  65,  ss.  9,  28. 

Mr.  K.  Porfter  and  Mr.  Winstanlejf  appeared  for  the  next  of  kin, 
and  consented. 

May  2.  Lord  Chancellor.  I  am  of  opinion  that  I  ought  not  to 
make  the  order  asked  for  by  this  petition.  I  have  only  power  to  deal 
with  the  lunatic's  real  estate  for  the  purposes  mentioned  in  that  parti?* 
cular  section  of  the  act.  The  right  of  presentation  to  the  next  turn 
is  an  incident  to  the  estate  tail,  and  does  not  become  a  mere  personal 
right  until  it  is  severed ;  and  I  do  not  see  what  authority  I  have  to 
make  the  severance.  It  is  not  dear  to  me  that  the  University  would 
have  a  right  to  present  to  a  vacancy  occurring  in  the  lifetime  of  the 
lunatic,  whether  he  is  now  to  be  considered  of  the  Roman  Catholic 
faith  or  not.  Upon  the  whole,  I  think  I  pught  not  to  make  the  order 
asked  for. 

1  20  Law  J.  Bep.  (n.  s.)  Chanc  619.    8  Mac.  k  Gor.  275 
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Ez  parte  Woods;  re  Woom.* 

May  2, 1851. 

Batikrtgjtcff'-^Adjourninff  Meeting  far  OraMing  Certificate ^^Vi  Ae> 

13  Vict  c,  106,  8.  198. 

Under  the  1 98th  section  of  the  12  &  13  Vict  e.  106,  the  CommiseioBer  has  a  diseretkm  to 
adjonni  generally  the  sitting  held  for  the  purpose  of  granting  the  bankrapVs  oertiflcata,  al 
the  instance  of  the  only  cr^tor  desicons  of  opposing  wko  hmX  omitted  to  giTa  tha  thm 
days*  notice  reqoired  by  the  statute. 

This  was  an  appeal  from  the  decision  of  Knigfat  Brace,  V.  C,  sit- 
ting in  Bankraptcy,  dismissii^the  petition  of  appeal  from  the  jadg- 
ment  of  the  commissioner.  The  bankropt  had  passed  his  last  exami* 
nation,  and  a  public  sitting,  appointed  in  pursnance  of  the  198th  sec* 
tion  of  the  12  &  13  Vict  c  106,'  was  held  on  the  2l8t  of  Decemberi 
1850,  for  the  allowance  of  the  certificate.  The  assignees,  on  that 
occasion,  appeared  and  offered  no  opposition ;  but  a  creditor  of  the 
bankrupt,  who  had  omitted  to  give  the  three  days'  notice  required  by 
the  statute,  appeared  and  opposed  the  granting  of  the  certificate, 
alleging  that  his  failure  to  give  the  notice  arose  firom  accident  Upon 
this,  the  commissioner  adjourned  the  meeting,  and  appointed  a  public 
sitting  for  the  allowance  of  the  certificate,  to  be  hela  on  the  3l8t  of 
January,  1851,  due  notice  of  which  sitting  was  to  be  given  in  the 
London  Gazette ;  and  directed  that  the  opposing  creditor  should  pay 
the  costs  of  the  adjournment 

In  March  1851,  the  bankrapt  presented  a  petitiori  to  the  Vice* 
Chancellor  Knight  Bruce,  praying  that  the  order  of  the  oommissiona 
might  be  rescinded,  and  that  his  certificate  might  be  granted  by  the 
Vice-CbanceUor;  but  the  Vice-Chancellor  being  of  opinion  that  the 
commissioner  had  a  discretion  to  adjourn  the  sitting,  dismissed  the 
petition,  with  costs. 

The  case  was  now  brought  before  the  Lord  Chancellor,  on  special 
case,  by  way  of  appeal 

Mr.  Tames  Russell  and  Mr.  WVles^  for  the  bankrupt,  contended 
that  if  the  commissioner  had  power  to  adjourn  the  sitting,  in  order  to 

- —  -  - ^ 

1  20  Law  J.  Bep.  (n.  s.)  Chanc.  619.    3  Mac.  &  Gor.  269. 

<  The  198th  section  was  as  follows: — <•  That  forthwith  after  the  bankrqpt shall  hsTB 

ried  his  last  examination^  the  court  shall  appoint  ajpnblic  sitting  for  the  allowance  of 
certificate  (whereof  and  of  the  purport  whereof^  tweiily^one  days'  notice  shall  be 
S'ven  in  the  London  Gazette  and  to  the  solicitor  of  the  asagnees,)  and  at  such  sitting 
e  assignees  or  any  of  the  creditors  of  such  bankrapt  who  shall  have  given  to  the 
Begistrar  of  tiie  court  three  dear  dayi^  notice  in  writing  of  his  intention  to  oppose, 
aiay  be  heaid  ag^st  llie  allowance  of  auoh  certificate;  ai^  liie  court,  having  r^avt 
to  the  conformi^  of  tlie  bankrapt  to  tbe  law  of  bankruptcy,  and  to  hu  conduct  as  a 
trader  before  as  well  as  after  his  bankruptcy,  aiid  whether  ue  allowance  of  such  oertir 
ficate  be  opposed  by  any  creditor  or  not,  sliall  jud^e  of  any  objection  against  allowipg 
ineh  certincate,  and  either  find  the  bankrupt  entitled  thereto,  and  allow  the  same,  or 
refiise  or  suspend  tlie  allowance  thereof,  or  annex  such  conditions  thereto  as  tiie  justice 
of  the  case  may  require." 
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let  in  the  opposing  creditor,  it  was  virtually  a  power  to  annul  the 
requisitions  of  the  statute ;  but  the  order  was  extra  vires.  Calvert 
V.  Gandj/j  1  Phil.  518 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  141.     The 

!>rovision  as  to  requiring  notice  was  introduced  into  the  latter  act 
or  the  purpose  of  preventing  the  bankrupt  being  harassed  by  his 
creditors.  The  words  directing  the  commissioner  to  appoint  a  sitting 
^<  forthwith,"  excluded  the  power  of  adjournment  Re  Woods  and 
Thomasy  1  Fonbl.  Bank.  Rep.  72. 

Mr.  Swanstoriy  contra,  for  the  opposing  creditor.  The  commissioner 
has  power  at  the  sitting  either  to  refuse  or  suspend  the  certificate. 
.With  this  discretion,  could  he,  consistently  with  his  duty,  grant  the 
certificate,  if  he  was  aware  of  something  that  ought  to  prevent  him 
from  so  doing  ?  No  inconvenience  has  accrued  to  the  bankrupt  from 
the  course  that  has  been  pursued. 

Mr.  Fpnblanque  appeared  for  the  assignees. 

Mr.  J.  Bussell  in  reply.  The  bankrupt  is  not  bound  by  the  prayer 
of  his  petition.  If  another  day  Ib  appointed,  the  court  has  the  power 
of  ordering  that  the  proceedings  may  be  conducted  in  the  same  way 
as  if  it  had  taken  place  on  the  Slst  of  January,  and  that  no  party 
but  the  assignees  may  oppose ;  the  order  then  will  be  made  nunc  pro 
t/unc. 

The  LoRB  Chancellor.  My  duty  is  to  give  such  a  construction 
io  this  198th  section  as,  looking  to  the  whole  act,  wiU  best  carry  into 
effect  the  intention  of  the  legislature.  It  appears  to  me  that  the 
objections  urged  against  the  proceedings  of  the  commissioner  cannot 
be  sustained.  There  was  a  great  pubUc  object  contemplated  by  this 
part  of  the  statute,  as  is  obvious  from  the  form  of  the  certificate  given 
in  the  schedule ;  this  form  differs  from  the  old  certificate,  which  was 
to  the  effect  simply,  that  the  bankrupt  had  only  conformed  to  law 
from  the  date  of  the  bankruptcy,  and  previous  conduct  was  not  held 
a  sufficient  ground  for  impeaching  his  claim  to  the  certificate ;  but, 
under  the  present  act,  a  much  more  extensive  duty  falls  to  be  per- 
formed by  the  commissioner,  for,  in  granting  the  certificate,  he  is  fur^ 
ther  required  to  govern  his  judgment  by  the  conduct  of  the  bankrupt^ 
as  a  trader,  both  before  and  after  the  bankruptcy ;  having  a  due  regard 
to  the  circumstances  under  which  he  has  become  bankrupt,  in  order 
to  determine  to  which  class  of  certificate  he  may  be  entitled.  This 
general  object  of  public  interest  must  not  be  lost  sight  of  in  constru- 
ing the  statute. 

The  word  "  forthwith,"  in  the  198th  section,  I  take  to  mean  within 
a  convenient  and  reasonable  time,  which  may  or  may  not  depend 
upon  circumstances.  It  may  be  that  the  creditors  reside  at  a  distance 
jin  the  country,  or  the  evidence  may  require  a  longer  time  to  collect, 
*or  various  other  circumstances  may  regulate  the  commissioner's  dia-^ 
cretion.  As  I  understand  the  section,  there  is  no  limitation  of  a  par- 
ticular time  upon  the  commissioner,  but  the  whole  effect  of  it  is,  that 
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the  certificate  shall  not  be  granted  except  at  a  public  meeting  twenty- 
one  days  after  advertisement;  but  there  is  nothing  to  restrain  the 
commissioner,  il'  he  has  ahready  appointed  the  day,  and  then  finds 
himself  not  in  a  satisfactory  condition  for  the  discharge  of  his  duty, 
from  appointing  an  adjourned  meeting  for  that  purpose.  Who  is  so 
proper  as  the  commissioner,  who  knows  all  the  circumstances  of  the 
case,  to  exercise  this  discretion  ?  In  this  case  it  is  not  unimportant 
to  observe  that  the  statute  does  not  require  notice  to  be  given  to  the 
bankrupt,  but  only  to  the  registrar  of  the  court.  I  am  of  opinion  that 
the  commissioner  in  thb  case  exercised  a  sound  discretion,  and  that 
the  Vice-chancellor  was  right  in  declining  to  interfere. 

Appeal  dismissed  against  the  bankrupt,  with  costs.     The  assignees 
to  have  their  costs  out  of  the  estate. 


Foley  v.  Smith.^ 

July  IS,  19,  21, 1851. 

Costs  —  fecial  Agreement  —  Solicitor  and  Client  —  Taxation. 

Messrs.  Srsolidton,  promised,  by  letter,  to  conduct  the  professional  business  in  which  F. 
might  be  oonoemed  **personiuly  or  otherwise,"  upon  the  terms  of  receiving  agency 
chur^.  F.  was  a  soliator,  but  he  had  omitted  to  take  out  his  certificate ;  at  that  time  he 
was  mterested  in  a  smt  which  he  had  procured  to  be  instituted  affainst  himself,  for  the 
purpose  of  administerine  the  estate  of  a  testatrix,  whose  executor  lie  was,  and  in  whose 
estate  he  was  beneficiaUy  interested.  Upon  the  completion  of  this  business,  Messrs.  8. 
obtained  the  whole  of  the  money  belonging  to  F.  out  of  court ;  the^  repudiated  the  letter, 
and  insisted  upon  their  right  to  costs  as  between  solicitor  and  client  \  they  also  refused 
all  accounts,  and  neyer  deSvered  any  bills  of  costs.    Upon  a  bill  by  F: —  i 

HeULf  that  the  letter  was  a  valid  agreement ;  that  Messrs.  S.  were  not  entitled  to  hig;hcr 
charges  because  F.  was  uncertificated ;  that  his  being  uncertificated  was  immaterial,  as 
such  an  agreement  was  legal  if  made  with  any  client ;  that  the  transaction  was  such  that 
it  could  not  be  taxed  under  the  common  order ;  and  that  it  was  necessary  to  file  a  biU 
and  abandon  the  common  order  which  had  been  obtained  for  taxation ;  and  a  reference 
was  directed  to  the  taxing  master  to  tax  the  bill  of  costs  as  between  principal  and  agent 

F.  had  also  mortgaged  his  interest  to  Messrs.  S.  to  secure  a  sum  of  150/.,  which  they  were  to 
pay  for  F. ;  but  uongh  they  omitted  to  make  the  payment,  and  retained  that  with  other 
money  in  their  hands,  the  court  treated  it  as  an  ordinary  sum  of  money  in  hand,  and 
declined  to  direct  the  taxing  master  to  allow  the  plaintiff  interest  upon  those  sums,  though 
the  mortgage,  which  was  to  include  them,  was  bluing  interest 

This  bill  was  filed  by  a  client  against  his  solicitors,  to  obtain  the 
taxation  of  their  bills  of  costs,  upon  the  footing  of  an  agreement  to 
require  agency  charges  only  for  professional  services,  instead  of  the 
ordinary  charges  between  solicitor  and  client  The  bill  stated  that 
the  plaintiff,  William  Foley,  was  admitted  as  a  solicitor  in  Trinity 
term,  1837,  and  took  out  his  certificate  for  that  year.  Subsequently 
he  and  another  person,  who  declined  to  act,  were  appointed  executors 

1 20  Law  J.  Rep.  (n.  b.)  Chanc.  621. 
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of  the  will  of  Ann  Dod,  by  which  she  gave  legacies  to  several  per- 
sons, and  among  others,  two  legacies  of  200/.  and  100/.  to  Mr.  Foley. 
The  testatrix  died  possessed  of  about  8,000^,  together  with  46,72i5 
sicca  rupees,  of  the  value  of  5,158/.  18s.  3d.  The  property  was  more 
than  sufficient  t6  pay  all  the  legacies,  and  there  being  no  residuary 
bequest,  and  the  testatrix  having  no  next  of  kin,  Mr.  Foley,  as  the 
sole  acting  executor,  claimed  to  be  entitled  to  the  residuary  estate. 

Mr.  Foley  being  threatened  with  a  hostile  suit  by  !adward  A* 
Turner  and  Emily  Turner,  two  of  the  legatees  under  Mrs.  Dod's  will| 
stated  that  he  was  advised  by  Messrs.  George  Smith  and  William 
Compton  Smith  to  cause  an  amicable  bill  to  be  filed  ag^nst  him,  to 
have  the  estate  administered  under  the  direction  of  this  court,  and 
with  that  view  to  procure  a  legatee  to  become  the  plaintiff  against 
him,  so  as  to  have  the  conduct  of  the  cause  in  his  own  hands ;  and  it 
was  stated  that  the  Messrs.  Smith  then  promised  that  if  he  procured 
the  legatee  to  employ  them  as  solicitors  in  the  suit,  they  would  act 
the  same  as  if  they  were  his,  Mr.  Foley's,  agents,  and  charge  for  pro- 
fessional services  upon  the  terms  of  prindpsi!  and  agent  only. 

In  compliance  with  this  suggestion,  Mr.  Foley  procured  James 
Henry  Clarke,  as  the  next  friend  of  Ann  Clarke  and  Sarah  Clarke, 
his  two  infant  daughters,  who  were  legatees  under  Mrs.  Dod's  will,  to 
file  a  bill  against  Mr.  Foley,  who  indemnified  Mr.  Clarke  against  all 
expenses  of  the  suit 

The  suit  of  Clarke  v.  Folep  was  instituted  on  the  28th  of  Febru- 
ary, 1845 ;  Messrs.  Smith  were  the  solicitors  employed  to  conduct  it, 
and  the  defendant  also  employed  them  to  file  his  answer.  The  plain- 
tiff alleged  that  on  the  34th  of  February,  Messrs.  Smith  knew  that 
he  was  the  residuary  legatee  of  Mrs.  Dod,  and  that  he  had  arranged 
with  J.  H  Clarke  to  be  the  plaintiff  in  Clarke  v.  Foley,  and  also  that 
he  had  agreed  to  indemnify  J.  H.  Clarke  against  all  the  costs  and 
expenses  in  the  suit ;  and  that  being  fully  aware  of  these  particulars, 
William  Compton  Smith,  on  behdf  of  himself  and  his  partner,  on 
the  same  day,  wrote  and  delivered  to  the  plaintiff  the  following 
letter:  — 

"  Dear  Sir, —  We  have  to  thank  you  for  your  show  of  professional 
confidence  in  us  by  employing  us  in  the  institution  and  prosecution 
of  a  suit  in  Chancery,  Clarke  v.  Foley,  and  in  undertaking  your 
defence  thereto ;  and  we  beg,  for  your  satisfaction,  to  state  that  we 
consider  that  we  act  as  your  agents  in  this  or  any  other  suit,  action,  or 
matter  in  which  we  may  be  concerned  for  you,  either  personally  or 
otherwise,  and  that  our  charges  in  respect  of  the  said  suit^  and  in  any 
other  suit,  action,  or  matter  m  which  we  may  be  so  employed  by  you 
will  therefore  be  on  the  usual  footing  of  agent  and  prindpaL" 

This  cause  of  Clarke  v.  Foley  came  on  for  hearing  on  the  8th  of 
March,  1845,  and  a  decree  was  then  made  for  a  transfer  into  court  of 
the  funds  of  which  the  testatrix's  estate  was  Composed,  and  also  of  a 
sum  of  333L  19s.  5d.  which  Mr.  Foley  by  his  answer  admitted  to  be 
in  his  hands.     On  the  18th  of  April,  1845,  the  sum  of  7,388/.  1^.  lOd 
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3^  per  cent  annuities,  and  213/.  155.  5eL  Z\L  per  cent  annuities,  were 
paid  in ;  and  on  the  7th  of  Jaly,  46,725  sicca  rupees,  amounting  to 
6,158/.  ISs.  3dL,  were  also  paid  in,  but  Mr.  Foley  being  unable  to  pay 
in  the  333^  19s.  5d.  applied  to  Messrs.  Smith  for  assistance,  and  on 
the  1st  of  April,  1845,  they  oifered  to  lend  him  150/.,  whereupon  be 
applied  to  Clarke  and  obtained  from  him  a  loan  of  180/. ;  and  this 
sum,  together  with  3/.  195.  5<i,  Mr.  Foley  paid  over  to  Messrs.  Smith, 
to  make  up,  with  the  150/.  they  proposed  to  lend  him,  the  whole  sum 
of  333/.  19^.  5J.,  which  he  was  ordered  to  pay  into  court  Mr.  Foley 
alleged  that  he  believed  the  sum  was  paid  into  court,  and  that  he  had 
no  suspicion  that  it  was  not ;  that  the  Messrs.  Smith  had  often  ex* 
pressed  themselves  as  if  the  money  had  been  paid  in ;  that  there  was 
originally  an  entry  of  that  sum  in  the  draft  discharge  prepared  by 
Messrs.  Smith  to  be  taken  into  the  master's  office,  but  which  had 
since  been  struck  out  The  333il  19^.  5iL  however,  was  not  paid  in 
by  Messrs.  %mith  as  had  been  believed. 

The  bill  stated  that  the  plaintiff,  being  in  want  of  money,  applied 
on  the  19th  of  December,  1845,  to  the  defendants,  Messrs.  Smith,  for 
a  further  advance  of  150/.,  and  that  he  on  the  5th  of  January,  1846, 
signed  and  delivered  a  letter  to  them  giving  them  a  lien  or  charge  (or 
300/.  on  bis  legacies  and  residuary  int^est  under  the  will  of  Mrs.  Dod. 
This  sum  of  300/.  was  to  inducte  a  sum  of  54/.  12«.  for  the  payment 
of  a  debt  to  one  Joseph  Smith,  in  lespeci  of  an  action  at  law  by  him 
against  the  plaintiff:  the  sum  of  150/L  proposed  to  be  lent  by  the 
Messrs.  Smith,  to  maJce  up  the  333L  19s.  5d!.  to  be  paid  into  court, 
and  95/.  8s,  was  to  be  paid  to  the  plaintiff  himselL  On  the  12th  of 
January,  1846,  Messrs.  Smith  required  further  security  for  the  sums 
ao  advanced,  and  the  plaintiff  executed  to  them  a  mortgage  of  his 
legacies  and  residuary  interest  under  the  will  of  Mrs.  'Dod  for  the 
mm  of  400/. 

The  bill  further  stated  that  in  March,  1849,  the  plaintiff  obtained  a 
transcript  of  the  account  from  the  Accountant-General's  office,  and 
thereby  found  that  the  sum  of  333/.  19^.  5dL  had  not  been  paid  in,  as 
he  was  led  to  believe,  and  as  it  ought  to  have  been ;  that  the  Messrs. 
Smith  stated  that  the  residuary  estate  of  Mrs.  Dod  amounted  only  to 
573/.  ISs.  4€L  inclusive,  instead  of,  as  it  ought  to  be,  exclusive,  of  the 
said  333/.  195.  6d. ;  and  that  they  had  got  payment  out  of  court  of 
the  573/.  15^.  4d.  on  the  trusts  of  their  mortgage,  and  that  they  re- 
fused to  give  credit  for  the  183/.  19^.  5(L 

The  bill  also  stated  that  there  were  six  bills  of  costs  by  the  Messrs. 
Smith,  charged  to  the  plaintii!^  amounting  to  236/.  16jr.  Sol,  which  had 
not  been  taxed,  and  four  other  bills,  amounting  to  369/.  II5.,  which 
had  been  taxed  and  paid  as  alleged  by  Messrs.  Smith.  And  the  bill 
charged  that  these  ten  bills  ought  to  be  taxed  in  accordance  with  the 
agreement  of  the  24th  of  February,  1845.  It  was  also  stated  that 
legacies,  amounting,  with  interest  thereon,  to  the  sum  of  306/.  155. 
lie/.,  and  the  residue  of  the  testatrix's  estate,  amounting  to  573/.  155., 
4c/.,  had  been  received  by  the  Messrs.  Smith,  and  appropriated  by 
V  them  to  their  own  use,  on  the  ground  that  he  was  indebted  to  them 
in  sums  of  equal  or  greater  amount ;  and  in  a  cash  account,  in  wbidi 
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credit  was  given  for  the  306/.  15^.  lid.  and  the  573L  15s.  4d,  they 
brought  the  plaintiiT  in  a  debtor  to  them  in  the  sum  of  95/.  55.  8d. ; 
that  the  plaintiff  had  never  seen  the  four  bills  of  costs  said  to  have 
been  taxed  and  paid,  and  that  he  had  never  authorized  the  appro]%ia- 
tion  of  the  sums  which  came  into  their  hands,  to  the  payment  of 
those  bills. 

The  bill  prayed  that  the  agreement  entered  into  on  the  34th  of  Feb* 
ruary,  1845,  might  be  carried  into  effect,  and  that  the  Messrs.  Smith 
might  be  decreed  to  deliver  to  the  plaintiff  their  bills  of  fees  and 
disbursements  in  the  suit  of  Clarke  v.  Foley^  and  also  in  relation  to 
the  other  matters  therein  mentioned ;  and  that  it  might  be  referred  to 
the  taxing  master  to  tax  and  settle  the  several  bills  of  costs,  upon  the 
footing  of  the  agreement;  and  that,  if  necessary,  proper  directions 
might  be  given  as  to  the  scale  or  amount  of  fees  (not  being  disburse- 
ments) to  be  allowed  in  such  taxation ;  and  that  an  account  might 
be  taken  of  the  sums  which  had  been  paid  to  the  plaintiff,  or  on  his 
account,  by  the  Messrs.  Smith,  with  interest  thereon ;  and  that  the 
amount  thereof  and  of  the  fees  and  disbursements,  when  taxed, 
mie;ht  be  debited  to  the  plaintiff  in  the  cash  account  between  him 
and  them ;  and  that  an  account  might  be  taken  of  the  sums  (including 
the  sum  of  183/.  195. 5d.  and  interest  thereon)  paid  by  the  plaintiff  to 
the  Messrs.  Smith,  and  that  sums  received  by  them  on  his  account 
might  be  placed  to  his  credit ;  and  that  the  sums  paid  by  the  plaintiff 
in  procuring  the  order  of  the  8th  of  December,  1&18,  and  of  opposing 
the  motion  of  the  iVlessrs.  -Smith,  and  in  procuring  the  transcript  of 
the  account  from  the  Accountant^General's  office,  might  be  also 
placed  to  the  credit  of  the  plaintiff's  account ;  and  that  tne  sums  of 
money  and  interest  thei^on  now  due  to  the  plaintiff  from  the  Messrs. 
Smith  might  be  ascertained,  and  that  the  same  might  be  directed  to 
be  paid ;  and  that  Messrs.  Smith  might  be  ordered  to  pay  the  costs 
of  the  suit. 

The  defendants,  by  their  answer,  stated  that  the  certificate  taken 
out  by  the  plaintiff  in  November,  1843,  expired  in  November,  1844, 
and  was  not  renewed  till  the  15th  of  November,  1845 ;  that  on  the 
37th  of  December,  1845,  the  plaintiff's  certificate  was  taken  out  for 
1846,  but  had  not  since  been  renewed,  so  that  he  was  not  entitled  to 
practise  as  a  solicitor  from  November,  1844,  to  November,  1845,  nox 
since  November,  1846 ;  that  they  did  not  believe  that  Clarke  author- 
ized Foley  to  employ  them  as  his  agent,  as  alleged ;  but  they  admitted 
that  to  induce  Clarke  to  give  them  the  retainer,  Mr.  Foley  gave  him 
the  indemnity;  that  no  such  agreement  ever  was  made  as  that  alleged 

{>revious  to  the  letter  of  the  24th  of  February,  1845 ;  and  that  the 
etter  itself  was  written  in  ignorance  that  Foley  was  an  uncertificated 
attorney,  and,  moreover,  that  it  never  was  acted  on,  but  was  waived 
and  disregarded ;  and,  as  evidence  thereof,  they  stated  that  Foley  em- 
ployed them  in  1846  as  his  attorney  in  an  action  at  law,  and  allowed 
them  to  appropriate  certain  moneys  in  payment  of  their  charges ;  and 
that  they  had  received  the  legacies  and  residue  by  order  of  the  court, 
but  denied  the  application  thereof  to  their  own  use.  They  admitted,  , 
however,  that  a  sum  of  250/.  was  owing  from  them  to  the  plaintiff  on 
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the  balance  of  account,  and  that  by  some  oversight  the  333^  19s.  5d 
was  not  paid  into  court 

Previously  to  the  filing  of  this  bill,  and  on  the  18th  of  Decemberi 
184o,  the  plaintiff  obtained  the  common  order  to  tax  the  defendants' 
bills  of  costs ;  and  on  the  25th  the  defendants  moved  to  discharge  it 
on  the  ground  of  irregularity ;  but  it  was  held  that  the  common  order 
to  tax  was  not  irregular,  and  the  motion  was  discharged  without 
costs.  Be  SmUhy  11  Beav.  456.  The  plaintiff,  however,  finding  that^ 
under  the  common  order  to  tax,  he  could  not  avail  himself  of  the 
agreement  of  the  24th  of  February,  1845,  took  no  further  steps  on 
that  order,  but  filed  this  bill.  The  defendants  thereupon  moved  to 
take  the  bill  off  the  file  with  costs,  or  that  the  plaintiff  should  pay  the 
costs  -of  the  abandoned  order  to  tax,  and  of  the  motion  unsuccessfully 
made  to  discharge  it,  of  the  drawing  up  of  the  order  made  thereon, 
and  of  the  then  motion  by  the  defendants ;  but  it  was  held  that  the 
bill  could  not  be  ordered  to  be  taken  off  the  file,  but  the  plaintiff  was 
ordered  to  pay  the  costs  of  the  original  order  for  taxation,  and  of  the 
application  then  made.  Fokp  v.  Smithy  12  Beav.  156.  The  defendants 
having  put  in  their  answer,  and  admitted  the  sum  of  250/.  to  be  in 
their  hands,  and  owing  to  the  plaintifT,  they  were  or^^ered  to  pay  it 
into  court 

There  was  a  second  cause  between  the  same  parties,  in  which  the 
plaintiff  sought  relief  and  an  account  in  respect  to  the  mortgage 
transactions,  and  that  the  mortgage  might  stand  only  as  a  security 
for  so  much  money  as  was  actuauUy  advanced  and  paid  in  respect 
thereof,  with  interest  thereon ;  and  inasmuch  as  interest  was  charged 
by  the  defendants  on  the  3332.  195.  5d.  part  of  the  sum  for  which  the 
mortgage  was  taken,  the  plaintiff  asked,  in  the  first  suit,  that  interest 
might  be  charged  on  that  sum  in  the  hands  of  the  defendants. 

Mr.  Teed  and  Mr.  C.  Webster*  A  professional  man  may  waive 
professional  charges,  and  contract  to  conduct  the  business  of  the  client 
upon  any  terms  he  pleases.  He  could  not  a^e  to  perform  the 
business  upon  one  set  of  terms,  and,  when  done,  insist  upon  another ; 
but  assuming  that  a  professional  man  could  only  contract  with  another 
professional  man,  then  Mr.  Foley  was  still  a  solicitor,  and  had  only  to 
be  examined,  sworn,  and  admitted  to  be  qualified  to  practise.  22  Geo. 
2,  c.  46.  The  defence  was,  that  Mr.  Foley  had  not  disclosed  his  being 
without  a  certificate ;  but  it  was  by  no  means  clear  that  this  was  un- 
known to  Messrs.  Smith.  It  was  also  said  that  it  was  a  violation  of 
the  law  in  a  professional  man  to  take  less  than  his  legal  charges ;  but 
was  legal  for  a  professional  man  to  act  in  violation  of  his  contract,  to 
betray  a  man  into  expenses,  and  then  repudiate  an  agreement  upon 
the  faith  of  which  they  were  incurred?  It  had  been  held,  where  a 
solicitor  had  acted  for  clients  under  a  special  agreement  as  to  costs,, 
that  its  construction  could  not  be  determined  upon  a  petition,.  In  r^ 
Beale^  11  Beav.  600.  The  taxing  master,  also,  unless  he  had  received 
special  directions  from  the  court  in  regard  to  payments  made  by  a 
client  to  his  solicitor,  could  only  confine  himself  to  simple  payments 
proved  to  have  been  mad^  on  account  of  his  bill  of  costs.    Jfo  re 

VOL.   VIL  11 
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SmWij  9  Beav.  182 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc.  238.  The 
plaintiff,  therefore,  though  he  had  obtained  the  common  order  to  tax 
the  bill  which  had  been  sustained,  {Ex  parte  Foley ^)  thought  he  jnust 
abandon  it,  and  file  his  bill  to  obtain  the  benefit  of  the  ^ums  of 
money  which  Messrs.  Smith  had  received.  It  had,  however,  been 
held  that  Mr.  Foley  could  not  abandon  the  common  order  upon  a 
mere  notice,  and  then  file  a  bill  for  the  same  matter,  and  the  proceed- 
ings were  stayed  until  the  costs  of  the  order  and  that  motion  were 
paid.  Foley  v.  Smithy  in  re  Smith,  12  Beav.  154.  Messrs.  Smith  were 
bound  duly  to  account  for  all  moneys  received  by  them ;  they  had 
received  the  moneys  of  the  plaintifi^  for  which  they  were  bound  to 
account  This  they  had  withheld,  and  they  ought  now  to  be  charged 
not  only  with  interest  upon  the  sums  in  hand,  but  also  with  the  costs 
of  the  suit  Earl  of  Hardwicke  v.  Vernon,  14  Ves.  504 ;  s.  c.  4  Ves. 
411.  Wroffg  V.  Denham,  2  You.  &  C.  117 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Exch.  £q.  38. 

Mr.  Forbes  appeared  for  T.  H.  Clarke,  a  second  mortgagee  of  the 
plaintiff's  interest  under  the  will  of  Mrs.  Dod 

Mr.  R,  Palmer  and  Mr.  Daniel,  for  Messrs.  Smith.  In  the  case  of 
Smith  V.  Dimes,  4  Exch.  Rep.  13 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch. 
60,  an  agent's  bill  of  costs  was  held  taxable  under  the  6  &  7  Vict 
c  73,  s.  37.  Whether,  therefore,  the  parties  stood  in  the  relation  of 
solicitor  and  client  or  solicitor  and  agent,  the  common  order  which 
the  plaintiff  had  obtained  covered  every  thing. "  In  In  re  Mackrill,  11 
Beav.  42,  it  had  been  held  that  an  irregular  order  for  the  taxation  of 
a  solicitor's  biU  might  be  waived ;  but  in  this  case  the  order  ob- 
tained had  been  held  regular,  and  it  could  not  be  abandoned.  The 
letter  signed  by  Messrs.  Smith  constituted  principal  and  agent  only,  and 
not  solicitor  and  client,  and  by  it  they  bound  themselves  only  to  act  for  a 
person  whom  at  the  time  they  considered  a  duly  qualified  solicitor ;  and 
if  he  had  deceived  tbem,  he  must  be  responsible.  A  general  account  of 
all  dealings  and  pecuniary  transactions  unconnected  with  bills  of  costs 
cannot  be  obtained  upon  the  petition  for  taxation  of  costs,  and  any 
order  made  would  be  confined  to  moneys  paid  towards  the  satisfac- 
tion of  bills.  In  re  Smith,  4  Beav.  309.  A  special  agreement,  which 
covers  part  of  the  items  in  a  bill  of  costs,  does  not  prevent  the  master 
from  proceeding  with  the  taxation,  and  it  had  been  held  that  it  might 
be  referred  for  taxation  without  a  special  order.  In  re  Eyre,*  10  Beav. 
669 ;  s.  c.  2  PhU.  367 ;  17  Law  J.  Rep.  (n.  s.)  Chanc.  277.  It  was 
also  the  duty  of  the  taxing  master,  under  the  common  order  to  tax 
to  inquire  what  sums  had  come  to  the  hands  of  the  solicitor,  appli- 
cable to  the  payment  of  the  bill,  and  that  included  all  sums  received 
by  him  as  solicitor.  Cooper  v.  Ewart,2  Phil.  362;  s.  c.  16  Law  J. 
Rep.  (n.  s.)  Chanc  417.  The  common  order  had  also  been  obtained 
for  the  taxation  of  this  bill,  and  this  suit  was  irregular,  as  that  order 
had  never  been  discharged.  Pearce  v.  Chray,  4  Beav.  127 ;  s.  c.  10 
Law  J.  Rep.  (n.  s.)  Chanc.  353.  No  order  of  the  court,  even  though 
eironeousi  could  be  treated  as  a  nullity.     Chuck  v.  Cremer^  2  Phil. 
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113 ;  s.  c.  16  Liaw  J.  Rep.  (x.  s.)  Chanc  92 ;  -but  as  proceedings  had 
been  commenced  by  Mr.  Foley  before  the  master  under  the  common 
order,  this  court  would  not  interfere  upon  any  new  and  substantive 
proceeding  for  the  same  purpose.  Chuck  v.  Oremer^  2  Phil.  477 ;  s.  a 
17  Law  J.  Rep.  (n.  s.)  Chanc.  287.  This  bill,  therefore,  ought  to  be 
dismissed. 

Mr.  Te^rf  replied 

July  21.  The  Master  op  the  Rolls.  The  question  with  me 
was,  whether  this  taxation  might  not  have  been  obtained  upon  the 
common  order  to  tax.  If  this  had  been  an  agreement  by  a  London 
solicitor  to  conduct  the  business  of  a  solicitor  in  the  country,  it  might 
have  been  taxed  under  the  common  order.  The  case  now  made  is, 
whether  the  agreement  of  the  24th  of  February,  1845,  which  Messrs* 
Smith  entered  into  with  Mr.  Foley,  who  was  a  solicitor  without  a  cer* 
tificate,  which  he  omitted  to  take  out  for  ten  months  afterwards,  was 
to  be  carried  into  execution.  It  was  not  clearly  made  out  that 
Messrs.  Smith  knew  he  was  uncertificated.  The  bill,  as  prepared, 
states  that  Messrs.  Smith  were  not  to  charge  more  tkan  agency  feesi 
though  Mr.  Foley  was  uncertificated ;  and  upon  looking  at  the  agree- 
ment, I  am  of  opinion  that  Messrs.  Smith  are  not  entitled  to  higher 
charges  against  Mr.  Foley  than  if  he  had  been  a  certificated  solicitor, 
the  meaning  of  the  letter  writtenr  by  Messrs.  Smith  being,  that  they 
would  carry  on  the  business  for  him  as  his  solicitors,  on  the  ordinary 
terms  of  principal  and  agent 

It  was,  however,  said,  that  the  agreement  was  made  to  conduct  the 
business  as  the  agents  of  Mr.  Foley,  who  was  supposed  to  be  a  quali- 
fied solicitor,  but  that,  not  being  qualified,  they  were  entitled  to  make 
those  charges  which  they  would  have  made  against  a  client  But 
such  an  agreement  might  have  been  made  with  any  client,  and  if 
made  it  would  have  been  legal,  and  so  Lord  Langdale  has  stated ; 
but  this  was  not  a  contract  such  as  that,  or  in  pursuance  of  which  a 
bill  could  have  been  taxed  under  the  ordinary  order  for  taxation ;  it 
was  necessary  to  file  this  bill  to  get  the  benefit  of  it  Mr.  Foley  was 
not  a  client  when  the  contract  was  made,  and  it  was  alleged  to  have 
been  made  under  the  idea  that  he  was  a  certificated  solicitor ;  but  if 
so,  ought  it  to  receive  a  different  construction  from  that  which  it  would 
receive  if  he  had  been  a  client,  merely  because  it  was  not  known  that 
Mr.  Foley  was  uncertificated  ?  The  question  is,  are  Messrs.  Smith 
under  this  agreement,  by  which  they  agreed  to  do  all  the  business  that 
Mr.  Foley  might  bring  to  them  at  one  rate  of  remuneration,  entitled 
to  charge  at  a  higher  rate  because  Messrs.  Smith  did  not  know  that 
Mr.  Foley  was  without  a  certificate  ?  I  am  of  opinion  that  the  same 
construction  must  be  put  upon  it  as  if  Messrs.  Smith  had  known  that 
Mr.  Foley  was  without  a  certificate,  or  was  not  a  solicitor. 

It  would,  indeed,  be  very  hard  if  a  town  solicitor  or  agent  could  say 
to  his  principal  in  the  country,  "  You  have  made  a  mistake  in  a  day, 
week,  or  month  in  taking  out  your  certificate,  and  consequently  I,  the 
agen^  shall  proceed  with  the  business  on  a  totally  different  footing 
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from  that  upon  which  it  was  brought  to  the  office."  I  consider  the 
construction  of  the  letter  amounts  to  a  contract  to  charge  only  the 
usual  fees  between  solicitor  and  agent,  and  upon  that  declaration  I 
shall  refer  it  to  the  taxing  master  to  tax  Messrs.  Smith's  bill  of  costs ; 
but  I  do  not  think  that  t£e  plaintiff  has  any  right  to  charge  interest 
upon  the  money  which  Messrs.  Smith  retained  in  their  hands  merely 
because  there  was  a  mortgage  bearing  interest,  which  was  to  include 
that  sum ;  I  can  only  treat  that  sum  as  an  ordinary  sum  of  money  in 
hand.  There  seems  to  have  been  precipitation  in  instituting  the 
second  suit  I  have  not  looked  into  it,  as  I  propose  to  reserve  the 
costs.  I  shall,  therefore,  refer  it  to  the  taxing  master  jbo  tax  the  bills 
of  costs,  and  let  him  state  if  any  correct  account  has  been  delivered ; 
and,  if  so,  he  is  to  be  at  liberty  to  adopt  it,  and  also  to  state  special 
circumstances.  I  think  it  proper  that  the  plaintiff  should  abandon 
the  order  obtained  in  re  Smith,  and  if  and  costs  remain  unpaid  in 
respect  of  it,  Mr.  Foley  must  pay  them. 


Preston  i;.  Thb  Liverpool,   Manchester,  and  Newcastle-upon* 

Tyne  Junction  Railway  Company,^ 

June  7,  14,  and  26,  1851. 

AffreemerU-^ Construction — Corporation -^BaUwap  Company'^ 

Specific  Performance. 

H.  and  Y.  and  several  other  persons  calling  themseWes  The  Lancashire  and  North  Toriuhira 
Railway  Company,  intaroduced  a  bill  into  parliament  for  incorporating  the  company  and 
making  their  railway,  which  was  intended  to  pass  through  the  plaintifrs  estate,  and  near 
his  residence.  The  plaintiff  prepared  to  oppose  the  bill,  bnt  afterwards  desisted,  in  cons^- 
<iaence  of  H.  and  Y.  having  agreed  with  him,  on  behalf  oi  the  company,  that,  in  case  tha 
company  should,  in  the  then  or  any  subsequent  session,  obtain  an  act  of  incorporation, 
they  would  pay  the  plaintiff  1000/.  for  all  lands  required  by  them  for  making  the  railway, 
and  4000/.  tor  residential  injury,  and  S5/.  for  his  personal  expenses,  and  also  that  tiiej 
would  pay  the  expenses  of  his  solicitor  in  the  business.  Afterwuds  that  company  agreed 
to  join  with  a  rival  company,  calling  itself  The  Liverpool,  Manchester,  and  I^wcastle 
Company,  in  applying  for  an  act  for  making  a  railway  the  line  of  which,  so  far  as  the 
^aintiff 's  estate  was  concerned,  was  the  same  as  the  line  of  Uie  Lancashire  and  North 
Yorkshire  Company;  and  the  two  companies  agreed  to  adopt  Uie  agreement  with  the 
plaintiff.  The  act  passed,  and  by  it  the  two  companies  were  incorporated  by  the  name  of 
The  Liverpool,  Manchester,  and  Newcastle  Railway  Company :  — 

ffddj  that  the  incorporated  company  must  be  taken  to  be  the  parties  on  whose  behalf  H.  and 
Y.  entered  into  the  agreement  with  the  plaintiff. 

The  court  also  was  of  opinion  that,  as  the  plaintiff  had  withdrawn  his  opposition  to  the  bill 
in  parliament,  the  company,  according  to  the  true  construction  of  the  agreement,  were 
bound  to  pay  the  sums  agreed  to  be  paid  to  him,  although  Uicy  had  not  tucen  possession 
of  any  part  of  his  estate.  But,  the  question  as  to  the  construction  of  the  agreement 
being  a  legal  one,  a  case  was  directed  for  the  opinion  of  a  court  of  law. 

The  bill  which  was  filed,  on  the  21st  of  January,  1851,  against  the 
company  and  their  chairman,  stated  that,  in  1845,  two  gentlemen 
named  Harper  and  Yates  and  other  persons  who  were  afterwards 

^ —  -       -  _ — r~^ 
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incorporated  by  the  name  of  the  Livarpool,  Manchester,  and  Newcas- 
tle-upon-Tyne Junction  Railway  Ck>mpany,  agreed  to  apply  for  an  act 
of  parliament  to  establish  a  railway  to  be  called  the  Lancashire  and 
North  Yorkshire  Railway,  and  that  such  persons  were  associated 
together,  for  that  purpose,  by  the  name  of  The  Lancashire  and  North 
Yorkshire  Railway  Company.  That,  in  the  same  year,  divers  other 
persons  agreed  to  apply  for  an  act  to  establish  a  railway  to  be  called 
The  Liverpool,  Manchester,  and  Newcastle-upon-Tyne  Junction  Rail- 
way Company.  That  Harper  and  Yates  were  shareholders  in  and 
directors  of  the  intended  Lancashire  and  North  Yorkshire  Company* 
That  it  appeared,  from  the  plans  published  and  deposited  according 
to  the  standing  orders  of  parliament,  that  the  line  of  the  railway  of  the 
last^mentioned  company,  was  projected  to  pass  through  the  plaintiff's 
estate  and  within  a  short  distance  of  his  mansion-house  called  Flashy 
Hall,  in  a  manner  and  direction  injurious  and  objectionable.  That, 
in  1846,  the  promoters  of  each  of  the  railways  introduced  a  bill  into 
parliament  for  making  their  railway  and  incorporating  their  company ; 
and,  about  the  same  time,  the  promoters  of  another  intended  railway 
called  the  Northumberland  and  Lancashire  Junction  Railway,  intro- 
duced a  bill  for  incorporating  that  company  and  making  their  railway. 
That  tiie  plaintiff  opposed  tiie  Lancashire  and  North  Yorkshire  Com- 
pany's bill,  and  prepared  to  present  a  petition,  to  the  House  of  Com- 
mons, against  it  That  the  promoters  of  and  shareholders  in  that 
company  being  desirous  of  avoiding  the  plaintiff^s  opposition  to  their 
bill.  Harper  and  Yates,  on  behalf  of  themselves  and  such  other  pro- 
moters and  shareholders,  entered  into  the  following  cigreement  with  the 
plaintiff :  "  February  5th,  1846.  Memorandum  of  agreement  this  day 
made  between  the  executive  directors  of  the  Lancashire  and  North 
Yorkshire  Railway  Company  of  the  one  part,  and  C.  Preston  of 
Flashy  Hall,  in  the  county  of  York,  Esq.,  of  the  other  part  It  is 
agreed  that,  on  the  following  conditions,  the  said  C.  Preston  will  and 
does  assent  to  the  railway  being  made  through  his  property,  at  Flashy 
Hall,  as  laid  down  in  the  deposited  plans  of  the  said  company ;  that, 
in  case  the  said  company  shall,  in  this  or  any  subsequent  session, 
obtain  an  act  of  incorporation,  the  said  company  shall  pay,  to  the 
said  C.  Preston,  his  heirs,  or  assigns,  the  sum  of  1000^  for  all  lands 
required  by  the  company  for  due  making  of  the  railway,  and  a  further 
sum  of  4000^  for  residential  injury  to  the  estate  and  hall  of  the  said 
C.  Preston  ;  that  the  company  shall  pay  the  expenses  of  Mr.  Preston's 
solicitor  in  this  business,  and  25/.  for  his  own  personal  expenses. 

The  bill  next  stated  that,  immediately  upon  the  execution  of  the 
agreement^  the  plaintiff  assented  to  the  line  of  the  Lancashire  and 
North  Yorkshire  Company  being  made  through  his  estate  as  laid 
down  in  the  plans  deposited  by  that  company.  That,  after  the  enter- 
ing into  of  the  agreement,  that  company  and  the  Liverpool,  Manches- 
ter, and  Newcastle-upon-Tyne  Junction  Company  agreed  together  to 
abandon  the  line  projected  by  the  last-mentioned  company,  and  to 
jointly  apply  for  an  act  to  authorize  the  making  of  the  railway  after 
mentioned,  being  part  of  the  railway  proposed  by  the  Lancashire  and 
North  Yorkshire  Company  as  aforesaid,  and  which  passed  through  the 
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estate  of  the  plaintiff  as  aforesaid :  that  the  act  so  jointly  applied  for, 
passed  on  the  26th  of  June,  1846,  and  was  intituled,  ^  an  act  for  making 
a  railway  to  be  called  The  Liverpool,  Manchester,  and  Newcastle-upon- 
Tyne  Junction  Railway,  with  a  branch  to  the  town  of  Hawes ; "  and 
after  reciting  that  several  persons  had  united  themselves  into  a  com* 
pany,  forlthe  purpose  of  carrying  the  railway  into  effect,  under  the  name 
ei  The  Lancashire  and  North  Yorkshire  Railway;  and  that  several 
other  persons  had  united  themselves  into  a  company,  for  the  purpose 
of  making  a  railway  under  the  name  of  The  Liverpool,  Manchester} 
and  Newcastle-upon-Tyne  Junction  Railway,  the  object  of  which  last- 
Rientioned  railway  would  be  satisfied  by  the  fonnation  of  a  line  of 
railway  between  the  places  therein  mentioned,  in  the  direction  pro* 
posed  by  The  Lancashire  and  North  Yorkshire  Company,  together 
with  a  branch  therefrom  to  Hawes,  and  that  the  said  two  companies 
were  willing,  jointly  to  carry  into  efiect  the  therein  first-mentioned 
railway  together  with  the  said  branch,  the  act  enacted  that  Harper 
and  Yates  and  four  other  persons  therein  named  and  all  other  sub- 
scribers to  either  of  the  two  last-mentioned  railways,  should  be  united 
into  a  company  for  making  and  maintaining  the  railway  authorized 
by  the  act,  and  should  be  incorporated  by  the  name  of  The  Liverpool, 
Manchester,  and  Newcastle-upon-Tyne  Junction  Railway  Company ; 
that  one  half  of  the  shares  in  the  company  should  be  distributed 
among  the  persons  who,  on  the  1st  of  April  preceding  the  passing  of 
the  act,  were  subscribers  to  the  Lancashu^  and  North  Yorkshire  Rail-* 
way,  and  the  other  half,  amongst  the  persons  who,  at  the  same  time, 
were  subscribers  to  the  Liverpool,  Manchester,  and  Newcastle-upon- 
Tyne  Junction  Railway ;  and  that  Harper  and  Yates  and  ten  other 
persons,  should  be  the  fint  directors  of  the  company ;  and,  after  recit* 
ing  that  plans  and  sections  of  the  railway,  showing  the  line  and  levels 
thereof,  and  books  of  reference  thereto,  containing  the  names  of  the 
owners,  lessees,  and  occupiers  of  the  land  through  which  it  was 
intended  to  pass  or  which  might  be  required  for  the  purposes  thereof, 
had  been  deposited,  under  the  name  of  The  Lancashire  and  North 
Yorkshire  Railway,  with  the  clerks  of  the  peace  for  the  West  and 
North  Ridings  of  Yorkshire ;  and  that  plans  and  sections  of  the 
branch  railway  to  Hawes,  as  forming  part  of  The  Liverpool,  Man- 
chester, and  Newcastle-upon-Tyne  Junction  Railway,  ana  books  of 
reference  to  such  plans,  had  been  deposited  with  the  same  clerks  of 
the  peace,  it  was  enacted  that  it  should  be  lawful  for  the  said  com- 
)any  to  make  the  said  railway  and  branch  in  the  line  and  upon  the 
anas  delineated  in  the  plans  and  described  in  the  books  of  reference, 
and  to  take  and  use  such  of  the  said  lands  as  should  be  necessary  for 
such  purpose ;  and  the  act  further  enacted  that  the  powers  of  the 
company  for  the  compulsory  purchase  of  land,  should  not  be  exercised 
after  three  years  from  the  passing  of  the  act;  and  that,  after  the 
expiration  of  seven  years  from  the  same  time,  all  the  powers  thereby 
granted  to  the  company  for  making  the  railway,  should  cease. 

The  bill  next  stated  that  parts  of  the  plaintifTs  estate  were  ddi- 
neated  in  the  maps  and  plans  and  described  in  the  books  of  reference 
deposited  with  the  clerk  of  the  peace  for  the  West  Riding,  and  weare 
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therein  numbered  1,  2,  3,  4,  &c.  &c.  That,  previously  to  the  incorpo- 
ration of  the  Liverpool,  Manchester,  and  Newcastle-upon-Tyne  Junc- 
tion Railway  Company,  the  promoters  and  shareholders  of  that  com- 
pany, and  the  promoters  and  shareholders  of  the  Lancashire  and 
North  Yorkshire  Company,  both  at  meetings  of  their  respective 
directors,  and  at  general  meetings  of  their  respective  shareholders, 
approved  of  and  adopted  the  agreement  with  the  plaintiff,  amongst 
other  agreements ;  Mnd  that  U  was  one  of  the  terms  of  the  agreement 
between  the  promoters  of  those  companies  in  consequence  of  which  they 
jointly  applied  for  and  obtained  the  act  of  parliament^  thai  the  company 
incorporated  as  aforesaid^  should  be  liable  to  the  performance  of  all  the 
agreements  entered  intOj  with  landowners^  by  the  promoters  of  the  Lan- 
cashire and  North  Yorkshire  Company^  andy  particularly^  the  agreement 
with  the  plaintiff;  and  the  act  was  passed  by  the  legislature^  and  the 
jdaintiff  and  other  landowners  withdrew  their  opposition  to  U^  upon  the 
faith  thai  the  agreements  with  them  would  be  observed^  and  that  the 
incorporated  company  would  perform  those  agreements  ;  and  ihat^  after 
the  incorporation  of  the  company^  the  directors  and  shareholders  of  ity 
aJt  various  meetings  and  otherwise^  approved  of  and  adopted  all  the 
agreements  with  landowners^  and  especially  the  agreement  with  the 
plaintiff:  That  on  the  24th  of  March,  1846,  C.  M.  Wilson,  who  was 
the  secretary  to  the  Lancashire  and  North  Yorkshire  Company  when 
tiiat  agreement  was  entered  into,  sent  the  plaintiff  a  check  for  25/1, 
inclosed  in  a  letter  which  expressed  that  sum  to  be  the  amount 
agreed  to  be  paid,  on  account  of  the  plaintiff's  personal  expenses,  by 
the  agreement  of  February,  1846:  that,  on  the  21st  of  i)ecember, 
1846,  C.  M.  Wilson,  who  was  appointed  secretary  to  the  Liverpool, 
Manchester,  and  Newcastle-upon-Tyne  Company  after  its  incorpora- 
tion, sent  a  notice  to  the  plaintiff,  that  the  company  would,  by  their 
engineers,  surveyors,  agents,  and  servants,  after  the  expiration  of  three 
days  from  the  service  of  the  notice,  enter  upon  the  plaintiff's  lands,  or 
the  lands  in  his  occupation,  in  the  parish  of  Gargrave  and  township 
of  Flasby,  which  would  be  required  for  the  purposes  of  the  said  com* 
pany^  for  the  purpose  of  surveying  and  taking  levels  of  such  lands, 
and  of  probing  or  boring  to  ascertain  the  nature  of  the  soil,  and  of 
setting  out  the  line  of  the  works ;  and  that  they  entered  and  set  out 
the  line  in  accordance  with  such  notice,  and  that  the  line  still  remained 
set  out,  and  the  pieces  of  land  intended  to  be  purchased  by  the  com- 

Eany  under  the  agreement,  defined  and  ascertained ;  but  the  company 
ad  never  been  in  possession  of  those  pieces  of  land,  though  the 
plaintiff  had  always  held  the  same  at  their  disposal  and  was  willing, 
at  any  time,  to  deliver  up  possession  thereof  to  them,  upon  their 
paying  him  the  purchase-money  and  costs  agreed  to  be  paid  by  the 
agreement. 

The  bill  then  set  fcnrth  certain  letters  which  were  written,  in  1848, 
by  the  solicitors  of  the  incorporated  company,  to  the  plaintiff,  solicit- 
ing him,  in  respect  of  his  interest  under  ^e  agreement,  to  oppose, 
(Imt  at  the  company's  expense,)  a  bill  for  dissolving  the  company 
which  certain  persons  had  brought  into  parliament.  One  of  those 
letters  enclosed  a  petition  against  the  bill,  and  contained  a  request 
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that  the  plaintiff  would  sign  it,  as  being  one  of  the  persons  who  had 
entered  into  special  contracts  wath  the  company :  and  the  bill  stated 
that  the  plaintiff  signed  the  petition  and  returned  it  to  the  writer  of 
the  letter ;  and  that  it  was  afterwards  presented  to  parliament  and 
that  the  bill  was  rejected. 

The  bill,  after  stating  that  the  company  pretended  that  the  agree- 
ment was  not  binding  upon  them  because  it  was  entered  into  before 
their  incorporation,  charged  that  it  was  binding  on  them  in  equity  if 
not  at  law,  and  that  the  Lancashire  and  North  Yorkshire  and  the 
Liverpool,  Manchester,  and  Newcastle-upon-Tyne  Junction  Compa« 
nies  obtained  the  withdrawal  of  the  plaintifTs  opposition  to  the  act 
by  which  they  were  incorporated,  on  the  faith  that  the  agreement 
would  be  performed  on  their  part ;  and  that  the  non-performance  of 
the  agreement  would  be  a  fraud  upon  him ;  That  it  was  part  of  the 
terms  of  the  amalgamation  of  the  two  companies,  that  the  company 
for  the  incorpation  whereof  they  jointly  applied  for  an  act  of  parlia- 
ment, should  be  liable  to  peru>rm  all  the  contracts  entered  into  be- 
tween the  Lancashire  and  North  Yorkshire  Company  and  the  land- 
owners upon  that  part  of  their  line  which  was  adopted  by  the  incor- 
porated company,  or,  at  all  events,  the  contract  between  the  plaintiff 
and  the  Lancashire  and  North  Yorkshire  Company :  That  the  Liver* 
poolj  Manchester  J  and  Newcastle^poth  Tyne  Junction  Company  had,  since 
tfieir  incorporation^  recognized  and  acted  upon  the  agreement  with  the 
plaintiffs  in  the  manner  before  mentioned  in  the  bill  and  otherwise. 
That  the  company  were  making  endeavors  to  complete  their  railway, 
by  means  of  a  loan  or  of  some  arrangement  with  some  other  company 
or  proposed  company:  That  they  had  recently  obtained,  from  the 
commissioners  of^  railways,  an  extension  of  the  time  limited  by  the 
act  for  the  completion  of  their  railway  and  for  the  compulsory  pur- 
chase of  the  lands  thereby  authorized  to  be  taken,  and  that  the  ex- 
tended time  had  not  expired :  That  the  expenses  of  the  plaintiff's 
solicitor  which,  by  the  agreement,  were  stipulated  to  be  paid  by  the 
Lancashire  and  North  Yorkshire  Company,  had  never  been  paid,  and 
the  plaintiff  remained  liable  to  pay  them. 

The  bill  prayed  that  the  agreement  with  the  plaintiff  might  be 
declared  to  be  binding  upon  the  Liverpool,  Manchester,  and  Newcastle- 
upoij-Tyne  Company ;  and  that  they  might  be  decreed  to  complete 
the  purchase  of  the  pieces  of  land  agreed  to  be  purchased  and  set  out 
as  aforesaid,  and  all  other,  if  any,  the  land  required  by  them  for  mak- 
ing the  railway,  by  paying  the  plaintiff  the  sums  of  lOOOt  and  4000/1, 
and  the  expenses  of  the  plaintifTs  solicitor  mentioned  in  the  agree- 
ment, and  to  enter  into  possession  of  such  land. 

The  company  demurred  generally. 

Mr.  Bethell  and  Mr.  Hamilton  Humphreys^  in  support  of  the  de- 
murrer, contended  that  the  agreement  which  the  bill  sought  to  enforce 
against  the  defendants,  the  incorporated  company,  was  not  binding 
upon  them ;  because  it  was  entered  into,  not  on  their  behalf,  but  on 
behalf  of  a  contemplated  company  which  never  came  into  existence, 
and  which  the  incorporated  company  did  not  represent,  or  at  the 
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Qtmoet,  represented  in  part  only ;  for  it  adopted  not  the  whole,  bat 
only  a  small  portion  of  the  contemplated  company's  line ;  and  there 
was  no  enactment  in  the  act  as  stated  in  the  bill,  which  rendered 
agreements  entered  into  on  behalf  of  the  contemplated  company, 
binding  npon  the  incorporated  one;  that  the  cases  in  which  incorpo* 
rated  companies  had,  of  late  years,  been  held  by  this  court,  to  be 
bound  by  contracts  entered  into  before  they  came  into  existence,  pro* 
ceeded  upon  their  having  recognized,  retrospectively,  the  agency  of  the 
parties  who  had  entered  into  the  contracts,  by  taking  the  benefit  of 
the  contracts,  and,  thereby,  adopting  them :  but  a  contract  entered 
into  on  behalf  of  a  company  before  it  came  into  existence,  had  never 
been  held  to  be  binding  upon  the  company  unless  it  had  taken  the 
benefit  of  the  contract  after  its  incorporation :  that  the  agreement 
sought  to  be  enforced  was  purely  executory,  and  was  not  intended  to 
be  binding  even  upon  the  contemplated  company,  unless  that  com- 
pany not  only  obtained  an  act  of  incorporation,  but  required  and  took 
possession  oi  the  plaintiiT's  land  for  the  due  making  of  their  intended 
railway  :  that  if,  under  the  circumstances  of  the  case,  the  incorpomted 
company  should  be  held  to  represent  the  contemplated  one,  and  the 
agreement  should  be  held  to  have  been  entered  into  on  its  behalf,  still 
it  had  never  adopted  the  agreement ;  it  had  never  taken  possession  of, 
and  might  never  require  the  plaintiff's  land,  for  the  due  making  of  the 
railway :  that  the  agreement  did  not  bind  the  company  to  make  their 
railway  through  the  plaintiff's  land ;  and  the  true  construction  of  it 
was  that  neither  the  1000/.  nor  the  4000/.  were  to  be  paid  to  the  plain- 
tiff, unless  and  until  the  company  not  only  obtained  an  act  of  incor- 
poration, but  also  required  and  took  possession  of  the  plaintiff's  land: 
and  that,  until  they  did  so,  there  was  no  consideration  for  the  pay- 
ment of  the  money. 

The  Solicitor' General^  Mr.  Southgaie  and  Mr.  Preston  supported  the 
biU. 

The  following  cases  were  referred  to  in  the  course  of  the  argument : 
Columbine  v.  Chichester^  2  Phill.  27 ;  Edtoards  v.  The  Grand  Junction 
Railway  Company^  1  Myl.  &  Cr.  650;  Stanley  v.  The  Chester  and 
Birkenhead  Railway  Company^  9  Sim.  264,  and  3  Myl.  &  Cr.  773 ; 
Simpson  v.  Lord  Howden,  Ibid.  97,  and  Bland  v.  Crowley,  20  lisiw 
J.  Rep.  (n.  8.)  Exch.  218 ;  s.  c.  4  Eng.  Rep.  441. 

The  Vice-Chancellor.  This  was  a  demurrer  to  a  bill  seeking  to 
enforce,  against  the  defendants.  The  Liverpool,  Manchester  and  New- 
castle-upon-Tyne Railway  Company,  an  agreement  of  the  5lh  of 
February,  1846,  which  had  been  entered  into  between  the  plaintiff 
and  two  gentlemen  named  Harper  and  Yates.  The  bill  states  that, 
in  the  year  1845,  Harper,  Yates  and  others  projected  a  railway  that 
was  to  be  called  The  Lancashire  and  North  Yorkshire  Company,  and 
for  making  which  they  required  lands  of  the  plaintiff,  and  which  was 
intended  to  pass  near  his  residence  of  Flasby  Hall.  In  1846,  they 
introduced  a  bill  into  Parliament  for  the  purpose  of  establishing  that 
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railway.  The  plaintifT  prepared  to  oppose  it;  and,  in  order  to  pre- 
vent the  plaintiff's  opposition,  the  following  agreement  was  entered 
into:  — "  Memorandnm  of  agreement  this  day  made  between  the 
executive  directors  of  the  Lancashire  and  North  Yorkshire  Railway 
Company  of  the  one  part,  and  C.  Preston  of  Flasby  Hall  in  the 
county  of  York,  Esq.,  of  the  other  part :  It  is  agreed  that,  on  the  fol- 
lowing conditions  the  said  C.  Preston  will  and  does  assent  to  the 
railway  being  made  through  his  property  at  Flasby  HaU,  as  laid  down 
in  the  deposited  plans  of  the  said  company :  that,  in  case  the  said 
company  shall,  in  this  or  any  subsequent  session,  obtain  an  act  of 
incorporation,  the  said  company  shall  pay  to  the  said  C.  Preston,  his 
heirs  or  assigns,  the  sum  of  1000/.  for  all  lands  required  for  due 
making  of  the  railway,  and  a  further  sum  of  4000/.  for  residential 
injury  to  the  estate  and  hall  of  the  said  C.  Preston :  that  the  company 
shall  pay  the  expenses  of  Mr.  Preston's  solicitor  in  this  business,  and 
25/.  for  his  own  personal  expenses." 

In  the  same  session,  certain  other  projectors  introduced  into  Parlia* 
ment  a  bill  for  a  rival  line,  to  be  called  The  Liverpool,  Manchester, 
and  Newcastle  Junction  Railway,  and  a  third  set  of  projectors  brought 
in  a  bill  for  another  rival  line,  to  be  called  The  Northumberland  and 
Lancashire  Junction  Railway.  This  third  line,  however,  need  not  be 
considered.  As  far  as  I  understand  nothing  turns  on  it  The  pro- 
jectors of  the  first  two  lines,  that  is  the  Lancashire  and  North  York- 
shire and  the  Liverpool,  Manchester,  and  Newcastle  line,  agreed  to 
unite  and  form  a  line  which  should,  so  far*  as  relates  to  the  plaintiff's 
lands,  follow  the  line  proposed  by  the  Lancashire  and  North  York- 
shire Company  ;  and  they  expressly  agreed  to  adopt  the  contract  of 
the  5th  of  February,  1846,  on  the  faith  of  which  the  plaintiff  with- 
drew his  opposition.  I  have  taken  all  these  facts  from  the  statements 
in  the  bill.  On  the  26th  of  Jtme,  1846,  an  act  passed  incorporating 
this  new  company  by  the  name  of  The  Liverpool,  Manchester,  and 
Newcastle  Junction  Railway  Company.  The  books  deposited  with 
the  clerks  of  the  peace  and  referred  to  in  the  act,  enumerate  several 
fields  of  the  plaintiff,  through  which  the  line  of  the  railway  was  to  pass. 
The  defendants,  after  the  passing  of  the  act,  set  out  the  line  of  the  rail- 
way over  the  plaintiff's  lands  and  gave  notice  that  they  should  require 
the  same ;  but  they  have  never  taken  possession  thereof,  though  the 
plaintiff  has  always  been  ready  to  give  up  the  same.  The  object  of 
the  present  suit,  is  to  enforce  performance  of  the  agreement  and  to 
obtain  payment  of  the  1000/.  and  4000/. 

The  plaintiff  says  that  the  contract  of  Harper  and  Yates  is  binding 
in  equity  on  the  defendants.  The  doctrine  of  the  court  on  this  sub- 
ject is,  that  where  projectors  of  a  company  enter  into  contracts  on 
behalf  of  a  body  not  existing  at  the  time  of  the  contract,  but  to  be 
called  into  existence  afterwards,  there,  if  the  body  for  whom  the  pro- 
jectors assumed  to  act,  does  come  into  existence,  it  cannot  take  the 
benefit  of  the  contract  without  performing  that  part  of  it  which  the 
projectors  undertook  that  it  should  perform ;  that  is,  in  substance,  this 
court  treats  the  projectors,  for  that  purpose,  as  agents  of  the  company 
so  afterwards  called  into  existence.     The  plaintiff  says,  that  according 
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to  this  doctrine,  the  contract  of  February  5th,  1846,  is  binding  on  the 
defendants.  The  defendants  object  on  two  grounds ;  first,  they  say 
they  are  not  the  parties  for  whom  Harper  and  Yates  were  acting ; 
and,  secondly,  that  they  have  not  taken  the  benefit  of  the  contract 

On  the  first  point,  I  think  the  defendants  clearly  are  the  parties^ 
within  the  principle  of  the  rule  of  equity,  on  whose  behalf  Harper 
and  Yates  must  be  taken  to  have  made  the  contract  It  is  true  that 
it  was  originally  made  on  behalf  of  a  different  body ;  but  the  pro- 
moters of  the  two  rival  lines  afterwards  coalesced,  and  agreed  to  con« 
cur  in  obtaining  an  act  for  a  line  which  should  adopt  that  part  of  the 
line  which  traversed  the  plaintiff's  land,  and  should  for  that  purpose 
adopt  {inter  alia)  the  contract  of  Harper  and  Yates :  and  the  plaintifl^ 
on  the  faith  of  that,  withdrew  his  opposition.  I  think  this  puts  matters 
exactly  in  the  same  position  as  if  the  contract  had  been  made  between 
the  plaintiff  of  the  one  part,  and  Harper  and  Yates  as  agents  for  the 
company  which  was  afterwards  incorporated,  that  is,  the  defendants, 
of  the  other  part  The  same  persons  who  entered  into  the  agreement 
as  projectors,  also  obtained  the  act  which  passed.  Others,  it  is  true, 
concurred  with  them,  and  the  name  of  the  company  was  changed. 
But  in  substance,  as  far  as  the  plaintiff  was  concerned,  that  made  no 
difference.  The  projectors  who  made  the  contract  with  him,  united 
with  others ;  and  then,  the  united  projectors  adopted  the  original  con- 
tract; and  the  plaintiff,  thereupon,  abstained  from  opposition.  I 
think  this  clearly  entitled  the  plaintiff  to  look  to  the  defendants  as  the 
parties  liable  to  him;  that  is,  as  the  parties  on  behalf  of  whom 
Harper  and  Yates  made  the  contract  The  case  of  Stanley  v.  The 
Chester  and  Birkenhead  Railway  Company^  is  strongly  in  point,  if, 
indeed,  authority  is  necessary. 

The  real  difficulty  is  in  the  second  point ;  whether  the  defendants 
have,  in  fact,  taken  the  benefit  of  the  contract  This  depends  on  its 
construction.  If  the  meaning  of  the  contract  is,  that  in  consideration 
of  the  plaintiff  assenting  to  the  bill,  the  defendants,  on  obtaining  their 
act,  would  pay  him  the  two  sums  of  1000/.  and  4000/.  or  either  of 
them,  then  they  have  had  the  benefit  of  the  contract :  for  they  have 
bought  off  the  plaintiff's  opposition.  If  the  meaning  is,  that  in  case 
the  defendants  should  obtain  their  act,  and  also  require  the  plaintiff's 
land,  the  plaintiff  would  sell  to  them  what  they  might  require,  at  the 
price  and  on  the  terms  stipulated  in  the  contract,  then  the  defendants 
have  not  had  the  benefit  of  the  contract:  for  they  have  taken  no 
lands.  But  I  think  this  is  not  the  meaning.  It  could  hardly  be  that, 
if  the  company  took  any  thing,  however  small,  they  were  to  pay  the 
5000/.  as  the  consideration  for  what  they  took,  otherwise  nothing. 
Whereas  there  is  no  inconsistency  in  supposing  that  the  defendants 
agreed  to  pay  the  5000/.  in  case  the  act  passed,  as  the  consideration 
for  the  plaintiff's  consent,  and  as  the  price  of  the  land  required.  The 
language  here  is  not,  it  is  true,  precisely  the  same  as  in  the  recent 
case  of  Bland  v.  Crowley^  in  the  Exchequer,  to  which  reference  was 
made  in  the  argument  But  I  think  that,  in  substance,  it  means  the 
same  thing;  that  is,  the  consideration  in  both  cases,  was  made-up,  in 
part,  of  the  assent  of  the  landholder  to  the  passing  of  the  act     The 
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value  of  that  assent  could  not,  from  the  nature  of  things,  be  nicely  or 
accurately  calculated.  There  was,  therefore,  nothing  anomalous  in 
stipulating  for  a  fixed  sum  to  be  paid  for  the  benefit  of  that  assent, 
including  also  what  was  matter  of  lesser  moment ;  namely,  the  price 
of  the  land  through  which  the  railway  should  pass,  whether,  for  that 
purpose,  more  or  less  might  be  required.  But  it  could  hardly  have 
been  intended  that,  without  reference  to  the  advantage  of  obtaining 
the  plaintiff's  assent  to  the  bill,  the  company  should,  before  they  got 
their  act,  have  stipulated  to  pay  5000/.  if  they  should  take  any  portion 
of  the  plaintiff's  land,  whether  a  single  rood  or  the  whole  which  was 
delineated  on  the  map ;  but  if,  instead  of  taking  any  of  this  land, 
they  should  just  skirt  outside  his  boundary,  occasioning,  probably,  just 
as  much  annoyance  to  bis  residence,  then  they  should  pay  nothing. 
This  could  not,  I  think,  have  been  what  was  intended ;  and,  therefore 
the  contract  must  be  read  as  a  contract  to  pay  1000/.  and  4000/.  as 
the  price  of  the  plaintiff's  assent,  and  of  so  much  of  his  land  as 
should  be  required  for  the  line,  including  compensation  for  what  is 
called  residential  injury. 

It  follows,  from  this  construction  of  the  contract,  that  the  demurrer 
must  be  overruled ;  for  the  defendants  are,  as  I  have  already  stated, 
bound  by  the  contract  of  Harper  and  Yates ;  and  they  have,  in  part, 
had  the  benefit  of  it  But  I  must  add  that  the  question  as  to  the 
meaning  of  the  contract  is  a  mere  legal  question ;  and,  therefore,  I 
shall  not  overrule  the  demurrer,  without  giving  the  defendants  the 
opportunity,  if  they  wish  it,  of  taking  the  opinion  of  court  of  law  on 
the  construction  of  the  contract  This  can  readily  be  done.  For,  if  I 
am  right  in  my  construction  of  the  contract,  the  plaintiff  has  a  pre- 
sent right  of  action  against  Harper  and  Yates.  I  do  not  mean  that 
any  action  should  be  brought ;  but  that  a  case  should  be  stated,  the 
question  being  whether,  the  act  of  parliament  having  passed,  and  the 
defendants  having  done  the  acts  stated  in  the  bill,  the  plaintiff  has 
any  present  right  of  action  against  Harper  and  Yates. 

This  being  my  view  of  the  contract,  I  am  not  obliged  to  decide  how 
far  the  contract  to  pay  the  costs  of  the  plaintiff's  solicitor,  would  have 
enabled  him  to  sustain  the  bill.  But  I  do  not  think  it  would.  The 
bill  contains  no  statement  as  to  the  nature  or  amount  of  the  bill,  nor 
any  averment  that  a  bill  has  been  delivered,  or  that  payment  of  it  ha9^ 
been  demanded  and  refused.  I  think  this  was  essential  It  would  be 
very  oppressive,  on  the  defendants,  to  hold  them  liable  for  a  bill  of 
costs  which  has  never  been  delivered ;  and,  therefore,  even  independ- 
ent of  the  statute  which  requires  the  delivering  of  a  simed  bill,  I 
should  not  have  sustained  the  plaintiff's  bill  on  this  ground. 

The  defendant's  counsel  having  said  that  they  would  take  a  case 
for  the  opinion  of  the  Judges  of  the  Court  of  the  Queen's  Bench, 

His  Lordship  said  that,  that  being  so,  he  should  not  do,  what  he 
should  otherwise  have  done,  namely,  overrule  the  demurrer,  but  should 
suspend  his  order  upon  it  until  he  got  the  opinion  of  the  court  of  law. 
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In  the  Winding-up  of  the  Direct  Birmingham,  Oxford,  ReadinO| 
AND  Brighton  Railway  Company;  Brioht's  Case.' 

Jolj  3,  1851. 

Joint-stock  Companies  Winding'Up  Act'^ContribtUory. 

A  had  boen  a  member  of  the  provisional  committee  and  had  accepted  sharef  in  a  compaiijr 
which  was  ordered  to  be  wound-up.  The  master  placed  A*s  name  on  Uie  list  as  a  con- 
tributory to  the  expenses  of  the  committee  incurred  between  the  14th  October,  1845,  the 
day  on  which  he  accented  his  shares,  and  the  aoth  of  Norember,  1845,  on  or  before  which 
day  the  company  ought,  according  to  the  standing  orders,  to  have  deposited  their  plans, 
&c.,  in  order  to  obtain  an  act  of  incorporation  in  tne  then  next  session.  But  they  did  not 
do  so ;  nor  did  they,  after  that  day,  take  any  steps  towards  the  establishment  <xf  tha  com* 
pany:^ 

EM^  that  A  was  liable  to  eontribnte  to  the  expenses  incurred  between  the  14th  of  October 
and  30th  November,  1845,  both  inclusive ;  but  was  not  liable  to  contribote  to  the  expenses 
incurred  before  the  former  day  or  after  the  latter. 

Mr.  Bright  had  been  a  member  of  the  provisional  committee  and 
had  accepted  shares  in  the  above-mentioned  provisionally  registered 
company ;  and,  therefore,  according  to  the  decision  of  the  House  of 
Lords  in  UpfilVs  case^  2  House  of  Lords  Cases,  674 ;  s.  c.  1  Eng.  Rep. 
13;  he  was  liable  to  pay  his  ratable  proportion  of  the  necessary 
expenses  of  the  committee  incurred  in  preparing  to  launch  the  common 
concern.  According  to  the  standing  orders  of  parliament,  the  com- 
pany, in  order  to  obtain  an  act  of  incorporation  in  the  then  next 
session,  ought  to  have  deposited  their  plans,  sections,  and  books  of 
reference  on  or  before  the  30th  of  November,  1846 ;  but  they  did  not 
do  so ;  nor  did  they  take  any  steps,  after  that  day,  towards  the  estab- 
lishment of  the  company. 

Under  those  circumstances,  the  master  charged  with  the  winding-up- 
of  the  company,  considered  that  the  expenses  of  preparing  to  launch 
the  concern,  were  those  which  were  incurred  up  to  and  inclusive  of, 
but  not  subsequently  to  the  30th  of  November,  1845 ;  and  he  placed 
Mr.  Bright's  name  on  the  list  as  a  contributory  to  the  expenses  incurred 
between  the  14th  of  October,  1845,  when  Mr.  Bright  accepted  his 
shares,  and  the  30th  of  November,  1845,  both  inclusive. 

Both  the  official  manager  and  Mr.  Bright  were  dissatisfied  with 
what  the  master  had  done,  and  a  motion  was  now  made,  on  behalf 
of  the  official  manager,  that  the  master's  report,  so  far  as  it  declared 
that  Bright  was  liable  to  pay  his  ratable  proportion  of  the  expenses 
of  preparing  to  launch  the  concern  incurred  between  the  14th  of 
October  and  the  30th  of  November,  1845,  both  inclusive,  might  be 
reversed,  and  that  it  might  be  declared  that  Bright  was  liable  to  pay 
not  only  a  ratable  proportion  of  the  expenses  incurred  b6tween  those 
days,  but  also  a  ratable  proportion  of  the  expenses  incurred  before  the 
14th  of  October  and  after  the  30th  of  November,  1846,  down  to  the 
final  abandonment  of  the  company.    At  the  same  time  a  motion  was- 

made,  on  behalf  of  Mr.  Bright,  that  an  order  for  a  call  of  10/.  pen 

«  __^_ 

^  1  Simons,  (n.  8.)  602. 
VOL.   VII.  IS 
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•eliare,  which  the  master  had  made  on  certain  of  the  oontributories 
including  Mr.  Bright,  might  be  discharged,  on  the  groand  that  Mr. 
Bright  had  never  authorized  the  incurring  of  any  of  the  expenses  of 
the  company. 

3Ir.  Bethett  and  Mr.  Roxburgh  appeared  for  the  official  manager. 

Mr,  Cooper  and  3B'.  Morris  for  Mr.  Bright 

The  Vice-Chancellor  said  tiiat  the  master  had  rightly  considered 
the  30th  of  November,  1845,  as  the  day  up  to  and  inclusive  of  which 
the  committee  were  preparing  to  launch  the  common  concern,  and 
bad  rightly  held,  according  at  least  to  the  decision  in  UpJUP$  ccLse^  that 
Bfr.  Bright  was  liable  to  contribute  to  the  expenses  incuned  between 
,  the  14th  of  October  and  the  30th  of  November,  1845,  both  inclusive, 
but  was  not  liable  to  contribute  to  the  expenses  incurred  prior  to  the 
former  or  subsequently  to  the  latter  day ;  and  he  lefusra  both  the 
motions  with  costs. 

Both  parties  have  appealed  to  the  Bouse  of  Lords. 


Moore  v.  Darton.* 

June  13, 1851. 

Donatio  Mortis  Gbiu^—  Gifts  —  Declaration  of  Thrust. 

j^  lent  B  SOOL  in  October,  1843,  on  which  occasion  B  wrote  and  siffned  tibe  following  doen- 
mcnt :  "■  Received  of  A  500/.,  to  bear  interest  at  4/.  per  cent.,"  and  gave  it  to  A.  In  Jnne, 
1845,  A  being  dangerously  ill,  ghve  the  document  to  her  servant,  with  an  expression 
to  the  effbct  that  she  wished  the  debt  to  be  cancelled.  Ten  days  after  this  deliveiy,  A 
died:  — 


JEUtf,  that  this  was  a  donatio  marti$  eauad  in  &vor  of  B. 

Gifts  of  this  nature  have  not  been  abolished  by  the  last  Wills  Act 

A  lent  B  100/.  in  October,  1843,  on  which  occasion  B  wrote  and  signed  the  following  docn- 
nent :  *'  Received  of  A,  for  die  nse  of  C,  100/.,  to  be  paid  to  her  at  A*s  death,  but  the 
interest  at  4/.  per  cent  to  be  paid  to  A."  Underneath  was  written,  "  I  approve  the  above," 
which  was  signed  by  A.  This  document  was  {^ven  to  A.  The  money  was  not  paid  to  A 
in  her  lifetime.    In  Jnne,  1845,  A  died :  — 

Beld,  that  B  was  a  trustee  for  C  of  1002.  at  the  death  of  A. 

Miss  Darton  lived  at  Hitchen,  in  Hertfordshire,  and  was  on  terms 
of  great  intimacy  with  Mr.  Moore,  and  made  frequent  visits  to  him  at 
his  house  in  London.  In  1831,  Ann  Dye  became  lady's  maid  and 
general  attendant  of  Miss  Darton,  and  continued  in  her  service  until 
her  death. 

In  October,  1843,  Miss  Darton  lent  Mr.  Moore  600L    On  this  occasion 

the  two  following  documents  were  written  and  signed  by  Mr.  Moore :  — - 

■ ■  -  -    ^— ^— ^— 

i  20  Lftw  J.  Rep.  (x.  B.)  Chaac.  626. 
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Moore  v.  DarUm. 

»  Received  22d  October,  1843,  of  Miss  Darton,  SOOiL,  to  bear  intern^ 
at  4/.  per  cent,  but  not  to  be  withdrawn  at  less  than  six  months'  notice^ 
«600t  Wm.  Moobb," 

"  Received  22d  October,  1843,  of  Miss  Darton,  for  the  use  of  Ann 
Dye,  100/.,  to  be  paid  to  her  at  Miss  Darton's  decease,  but  the  interest 
at  4/.  per  cent  to  be  paid  to  Miss  Darton. 

«100i  Wm.  Moore.** 

Underneath  these  receipts  was  written, 

"  I  approve  the  above.  Betty  Darton." 

These  documents  were  delivered  to  and  kept  by  Miss  Darton. 

In  June,  1845,  Miss  Darton  fell  into  a  declining  state  of  health. 
On  the  18th  of  June,  being  confined  to  her  bed,  she  had  a  converse^ 
tion  with  Ann  Dye  as  to  the  money  lent  to  Mr.  Moore.  The  evidcno^ 
of  Ann  Dye  as  to  this  point  was  as  follows :  —  *<  I  assisted  Miss  Dar*^ 
ton  from  her  bed,  and  she  took  from  a  drawer  the  two  receipts,  and 
placed  them  in  my  hands,  and,  at  the  same  time,  requestea  me  to 
take  care  of  them,  and  be  sure  and  not  let  Mr.  Thomas  Harwood 
Darton  (who  was  her  nephew,  and  the  executor  named  in  her  will,) 
«ee  them,  and  not  to  let  either  of  them  go  out  of  my  possession  untu 
after  her  death ;  and  she  then  directed  ine,  that,  immediately  upon 
her  death,  I  was  to  give  the  two  receipts  or  memorandums  to  William 
Moore.  Her  object  or  purpose  in  giving  me  such  directions  as  afor^ 
«aid,  as  she  told  me,  and  as  I  believe,  was  that  she  wished  that  at  her 
death  the  debt  or  sum  of  600/L|  so  due  to  her  from  the  said  William 
Moore,  should  be  cancelled." 

Ten  days  after  this  event  took  place.  Miss  Darton  died.  She  had 
been  all  the  time  dangerously  iU.  The  day  after  her  death,  Ann 
Dye  gave  the  two  receipts  to  Mr.  Moore. 

This  was  a  suit  instituted  for  the  administration  of  the  estate  of 
Miss  Darton.  The  master,  in  his  report  as  to  the  debts  due  to  the 
estate  of  the  testatrix,  reported  that  there  was  an  outstanding  debt 
due  from  Mr.  Moore  in  respect  of  the  loan  to  him. 

To  this  report  exceptions  were  taken  by  Mr.  Moore,  the  question 
being  whether  the  circumstances  above-mentioned  amounted  to  a  ckh 
natio  mortis  causd  from  Miss  Darton  to  him. 

Mr.  Swanstan  and  Mr.  Moxon^  for  the  exceptions,  cited  Drury  v. 
Smith,  1  P.  Wms.  404 ;  Snellgrave  v.  Baily,  3  Atk.  214 ;  fittf  v.  Cliaih 
many  2  Bro.  C.  C.  612 ;  Gardner  v.  Parker,  3  Madd.  185 ;  and  WaUer 
V.  Bodgey  2  Swanst  92. 

Mr.  Walker  and  Mr.  Pryar,  for  the  report,  dted  Miller  v.  Miller^ 
3  P.  Wms.  357 ;  Ward  v.  Turner,  2  Ves.  »m.  443 ;  Tate  v.  Hilberi, 
2  Ves.  jun.  120 ;  Bunn  v.  Markham,  7  Taunt  224,  ana  referred  to  the 
4th  section  of  the  8  &  9  Vict  c.  76,  whereby  it  is  enacted,  "  that 
every  gift  which  shall  have  effect  as  a  donatio  mortis  causa,  shall  be 
deemed  a  legacy  within  the  Irue  intent  and  meaning  of  all  the  several 
acts  granting  or  relating  to  duties  on  legacies  in  Gieat  Britain  and 
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Jreland  respectively,  and  shall  be  subject  and  liable  to  the  said  duties 
accordingly." 

Knight  Bruce,  V.  C.  The  case  as  to  the  lOOL  is,  I  think,  beyond 
the  influence  of  the  argument  whether  there  was  a  donatio  mortis 
tausoLy  for,  in  my  opinion,  an  effectual  declaration  of  trust  inter  vivos 
was  created  in  favor  of  the  maid.  The  document,  apparently  con« 
temporaneous  with  the  creation  of  the  debt,  was  thus :  ^  Received 
the  22d  of  October,  1843,  of  Miss  Darton,  for  the  use  of  Ann  Dye, 
100^,  to  be  paid  to  her  at  Miss  Darton's  decease,  but  the  interest  at 
4L  per  cent,  per  annum  to  be  paid  to  Miss  Darton.  William  Moore. 
100/."  Now,  although  this  was  not  signed  by  the  giver  of  the  money, 
yet  it  is  probable  that,  she  having  so  intended  the  transaction,  and 
having  received  the  document,  there  would  have  been  considered  a 
^  sufficient  assent  on  her  part  to  it  The  matter,  however,  does  not  rest 
*  there,  for  she  afterwards  signed  it,  the  words  being  ^  I  approve  the 
above.  Betty  Darton."  The  consequence  is,  that  Mr.  Moore,  having 
teceived  this  money,  became  trustee  of  it  for  the  use  of  Miss  Darton 
for  life,  and  subject  to  her  life  interest,  for  the  use  of  Ann  Dye,  whom 
I  think  entitled  accordingly.  Whether  effect  is  to  be~^  given  to  that 
upon  the  exceptions,  or  upon  the  fuithe;^  directions,  or  both,  is  im- 
material. 

With  regard  to  the  500/L,  the  case  is  much  less  simple.  I  confess  1 
think  it  a  question  not  wholly  free  from  difficulty,  whether  the  recent 
Wills  Act  has  not  precluded  any  such  donations ;  but  it  does  not  ap« 
pear  to  have  been  so  decided,  or  even  argued.  If,  against  the  ordinary 
rule,  a  revenue  act  can  be  referred  to  upon  a  question  of  law  beyond 
its  scope,  it  appears  that  a  revenue  act,  passed  since  the  Wills  Act, 
has,  in  a  manner,  seemed  to  recognize  its  existence.  I  do  not,  how- 
•ever,  rely  upon  that  My  impression  is  that  the  act  does  not  abolish 
«uch  donations,  for  the  reason  which  I  have  stated,  that  there  does  not 
appear  any  trace  of  judicial  opinion  or  even  of  argument  As  far  as 
I  am  aware,  the  act  does  not  interfere  with  them,  and  I  shall  act  upon 
that  impression. 

The  next  question  is,  whether  there  was  here  a  donatio  mortis  causd 
of  this  debt  Now,  it  must  be  recollected  that  the  debt  was  due  from 
Mr.  Moore  himself.  The  document  now  before  me,  the  delivery  of 
which  is  said  to  have  operated  as  a  donatio  mortis  causa,  delivered 
with  the  intention  with  which  it  is  said  to  have  been  delivered,  was 
placed  in  the  hands,  not  of  Mr.  Moore,  but  of  Ann  Dye.  I  think, 
however,  upon  the  evidence,  that  it  was  placed  in  the  hands  of  Ann 
Dye  sufficiently  in  the  character  of  agent  for  Mr.  Moore  to  make  it 
equivalent  to  a  delivery  to  Mr.  Moore ;  and  I  think  that  the  intention 
was  that  which  was  sufficient  to  create  a  gift  mortis  causa  ;  and  if, 
therefore,  by  law,  an  interest  of  this  description  is  capable  of  being 
made  the  subject  of  a  donatio  mortis  causa,  this  was  so.  Now,  in  de« 
ciding  this  case  as  I  mean  to  do,  I  certainly  have  not  the  slightest 
intention  of  contravening  any  thing  that  has  been  said  by  Lord  Hard- 
wicke.  Lord  Rosslyn,  or  Lord  Eldon.  I  consider  that  my  decision  in 
this  case  may  well  stand  consistently  with  all  that  has  been  attributed 
to  each  of  those  eminent  judges. 


COURTS  OP  CHANCERY,  1851.  187 

Moon  9»  IHffUUL 

Now,  it  is  trae,  certainly^  that  the  delivery  of  a  bond  is  the  delivery, 
of  something  more  than  the  mere  evidence  of  the  debt,  because  it  is 
the  delivery  of  that  without  which  the  debt  could  never  have  been  a 
specialty.  Its  continuance  in  existence  is  now  material,  however  that 
matter  may  have  been  considered  at  the  time  when  Lord  Hardwicke  de- 
cided Ward  V.  Tkimer.  The  instrument  making  it  a  specialty,  namely^ 
a  bond  in  the  case  of  a  bond  debt,  is  that  of  which  the  delivery  will  con- 
stitute a  good  donaUo  mortis  causa  of  the  bond  debt ;  and  Lord  Eldonf 
and,  I  b^eve,  the  House  of  Lords,  have  decided  the  same  with  refer* 
ence  to  a  legal  mortgage.  Still,  I  agree  that  does  not  go  to  the  length 
of  saying  that  a  delivery  merely  of  what  is  evidence  of  a  debt  will 
amount  to  a  gift  of  the  aebt 

Here,  however,  there  is  something  more.  The  document  here  has 
been  called  a  receipt,  and  in  a  sense  it  is  so,  but  it  is  not  a  receipt  Ia 
the  ordinary  acceptation  of  that  term ;  it  is  a  document  which,  like 
the  other,  I  must  take  to  be  contemporaneous  with  the  creation  of  the 
debt  The  instrument  is  this :  "  Received  the  22d  of  October,  1843, 
of  Miss  Darton  5002L,  to  bear  interest  at  Al  per  cent  per  annum,  but 
not  to  be  withdrawn  at  less  than  six  months'  notice.  William  Moore. 
50021"  Now,  this  is  the  document  which  is  delivered  to  the  debtor 
himself,  and  I  have  alreaduaid,  in  my  opinion,  in  the  circumstances 
of  this  case,  the  delivery  1o  Ann  Dye  was  equivalent  to  the  debtor 
himself  The  debt  was  a  debt  carrying  interest  A  mere  debt  for  the 
500^  would  have  arisen  upon  a  loan  or  advance  without  writing.  It 
would  not  be  a  loan  or  a  deposit  carrying  interest  without  a  special 
contract  beyond  the  mere  advance.  That  particular  contract  I  agrea 
might  have  been  created  without  writing,  but,  being  created  by 
writing,  the  proof  of  what  the  writing  was  is  essentid  to  recoTery 
upon  &e  contract  For  instance,  if  this  lady  had  sued  for  the  interest 
as  well  as  the  principal,  and  had  attempted  to  give  parol  f  videooe  of 
a  contract  to  pay  her  interest^  evidence  mi^ht  then  have  been  givea 
that  the  contract  for  interest  was  in  woting,  upon  which  the  case 
would  have  been  stopped  until  it  had  been  proved  what  the  writing 
was.  The  writing,  therefore,  was  in  a  manner — was  in  the  sense 
which  I  have  mentioned  —  essential  to  the  contract,. for  it  was  con- 
temporaneous with  it,  and  this  paper,  essential  to  the  proof  of  the 
contract  for  the  interest  as  well  as  the  principal,  is  that  which  is  de- 
livered mortis  causd  to  the  person  who  owed  the  money.  In  my 
opinion,  consistently  with  all  that  has  been  laid  down  by  Lord  Hard* 
wicke.  Lord  Rosslyn,  and  Lord  Eldon,  consistently  with  the  doctrine 
of  the  civil  law,  and  consistently  with  all  our  own  law,  this  was  a 
sufficient  delivery,  in  the  circumstances  of  this  case,  to  constitute  a 
donatio  mortis  causdj  which  in  my  judgment  it  was  intended  to  be. 

12* 
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Bpickemell  v.  Hotham.— Bobinson  v,  Tomer. 

SpICKEBNELL  V,  HOTHAM.^ 
Maj  10, 1851. 

Creditor^  SuU — Real  Estate  —  Bevr-at-Law — Issue  devisamt  vel 

turn — Parties* 

The  title  of  a  creditor  is  paramount  to  that  of  the  testator's  heir-at-law :  — 

Sdd^  therefore,  on  claim  filed  by  a  creditor  against  the  devisees  in  trust  and  the  heir-alrlaw 
of  a  testator  for  payment  of  debts  ont  of  the  testator's  real  estate,  that  the  heir-at-law  was 
not  entitled  to  have  Ae  claim  dismissed  as  against  him,  or  to  an  issue  devisavit  vd  turn. 

Creditors'  claim  against  the  executors  and  devisees  in  trust,  and 
the  infant  heir-at-law  of  a  testator  for  administration  of  his  real  and 
personal  estate. 

Mr.  J.  V.  Prior  appeared  in  support  of  the  claim. 

The  Solicitor-General  (Sir  W.  P.  Wood^)  for  the  executors  and 
devisees;  and 

Mr.  Walker  and  Mr.  Renshaw^  for  the  infant  heir.  It  was  objectedi 
6n  behalf  of  the  heir,  that  he  was  not  a  necessary  party,  and  therefore 
that  the  claim  ought  to  be  dismissed  as  against  him  with  costs,  or 
that  be  was  entitled  to  an  issue  devisamt  vel  n<m.  The  validity  of  the 
will  was  disputed  on  the  part  of  the  heir. 

Turner,  V.  C.  said  that  in  a  creditors'  suit  the  heir-at-law  was  not 
entitled  to  an  issue  devisavit  vel  nofij  because  the  creditors'  title  was 
paramoun#  to  that  of  the  heir,  and  therefore  such  an  issue  would  be 
idle.  The  rights  of  the  creditors  could  not  be  affected  by  any  ques- 
tion as  to  the  validity  of  the  will  between  the  heir  and  the  devisees. 

His  Honor  made  the  usual  order,  and  refused  to  dismiss  the  bill  as 
against  the  heir. 


Robinson  v.  Turner.^ 

July  4, 1851. 

Gaim — Mortgage — Foreclosure. 

In  a  Bnit  by  daun  for  foredosnre,  it  is  optional  with  the  plaintiff  to  take  the  usual  order  at 

the  hearing,  or  an  inquiry  as  to  other  incnmbranoes. 


1  20  Law  J.  Rep.  (n.  s.)  Chanc.  629 ;  9  Hare,  78. 
*  20  Law  J.  Rep.  (n.  s.)  Chanc.  629 ;  9  Hare,  129. 
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Ex  parte  KethereU,  in  the  nutter  of  the  South  Deron  Bailway  Company. 

This  was  a  daim  for  foreclosure. 

3Sf.  Faber  appeared  in  support  of  the  claim. 

Turner,  V.  C.  said,  that  as  the  form  of  proceedings  by  claim  for 
foreclosure  did  not  give  the  plaintiff  any  discovery  from  the  mortgagor 
as  to  subsequent  incumbrancesi  which,  if  any  existed,  might  create  a 
defect  in  the  title  under  the  decree,  he  should  in  such  cases  give  the 
plaintiff  the  option  either  of  taking  an  inauirv  before  the  master  as 
to  other  incumbrances,  and  suspend  the  final  decree  until  after  the 
report,  or  of  taking  the  common  decree  for  foreclosure  in  the  first 
instance. 


Ex  parte  Methbbbll,  in  the  matter  of  the  South  Devon  Railway 

CJOMPANY.^ 

July  18, 1851. 

Railway  Company  — -  hvestmetit  of  Money  paid  into  Court  in  Landm 

A  railway  company  took  some  settled  land  and  paid  the  pnrchase-money  into  conrt  A 
reference  to  the  master,  on  the  petition  of  the  tenant  for  life,  to  inquire  as  to  the  propriety 
of  a  proposed  purchase  of  land  to  be  settled  to  the  same  uses  and  the  title  to  it,  and  % 
direction  that,  ir  he  should  approve  of  the  purchase  and  title,  he  should  settle  the  couYcy* 
ance,  and  that  the  money  should  be  paid  to  the  yendors,  were  comprised  in  one  order. 

This  was  the  petition  of  the  tenant  for  life  of  some  land  which 
had  been  taken  by  a  railway  company,  the  purchase-money  for  which 
had  been  paid  into  court  and  invested  in  consols.  The  petition  prayed 
that  it  might  be  refeired  to  the  master,  to  inquire  as  to  the  propriety 
of  a  proposed  purchase  of  land,  to  be  settled  to  the  same  uses  as  the 
land  taken  by  the  company,  and  as  to  the  title  to  it,  and  that,  if  the 
master  should  approve  of  the  purchase  and  title,  then  that  he  should 
settle  the  conveyance,  and  that  the  consols  might  be  sold  and  the  pro- 
duce paid  to  the  vendors. 

Mr.  A.  Smithy  for  the  petition,  asked  that  the  prayer  of  the  petition 
might  be  carried  out  by  one  order. 

Knight  Bruce,  V.  C,  said,  he  doubted  whether  he  could  do  more 
than  direct  a  reference  to  the  master,  as  to  the  title  in  the  first 
instance.  If,  however,  any  other  branch  of  the  court  had  comprised 
all  these  matters  in  one  order,  he  would  follow  that  precedent. 

Mr.  A.  Smith  having  subsequently  produced  some  orders  to  that 
effect,  made  by  the  Master  of  the  Bolls,  the  order  was  taken  according 
to  the  prayer  of  the  petition. 

1  20  Law  J.  Bep.  (it.  s.)  Cbanc  629. 
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In  the  antter  of  tbe  St  James't  Qah. 

In  the  matter  of  the  St.  Jaiies's  Club.^ 

July  12, 1851. 

Qmpany^^  Windinff^p  ActS'^  Clubs. 

The  affaiEB  of  ft  dnb  were  ordered  to  be  wound  np  under  the  Joint  Stock  Companies  "Wind- 

ing-np  Acts. 

This  was  a  petition  of  the  committee  of  management  of  the  St. 
James's  Club,  which  was  established  "  for  the  benefit  and  convenience 
of  the  officers  of  militia,  the  yeomanry,  and  the  East  India  Com* 
pany's  Service,"  praying  that  the  club  might  be  dissolved  and  its 
affairs  wound  up  under  the  Joint- Stock  Companies  Act  The  club 
had  been  dissolved. 

The  7th  and  8th  cases  contained  in  the  5th  section  of  the  11  &  12 
Vict  c  45,  are  as  follows :»-"  If  any  company  shall  have  been  dis^ 
solved,  or  shall  have  ceased  to  carry  on  bnsmess,  or  shall  be  canying 
on  business  only  for  the  purpose  of  winding  up  its  afiairs,  and  the 
same  shall  not  be  completely  wound  up:"  ^  or  if  any  other  matter- 
or  thing  shall  be  shewn  which  in  the  opinion  of  the  court  shall  render 
it  just  and  equitable  that  the  company  should  be  dissolved." 

The  1st  section  of  the  12  &  13  Vict  c.  108,  contains  the  following 
passage :  ^  That,  notwithstanding  any  thing  in  the  said  act  containea 
importing  a  more  limited  application  thereof,  the  same  shall  apply  to 
all  partnerships,  associationsy  and  companies  whereof  the  partners  or 
associates  are  not  less  than  seven  in  number,  whether  incoiporated  or 
unincorporated,  and  whether  formed  or  subsisting  before  or  after  the 
passing  of  the  ssdd  act  or  this  act,  other  than  and  except  railway 
companies  incorporated  by  act  of  parliamenti  to  which  companies 
such  act  shall  not  apply." 

Mr.  MaUns  and  Mr.  Tbubninj  for  the  petition. 

Mr.  Bacon  and  Mr.  Burdon  opposed  it 

Knioht  Bruce,  V.  C,  said,  that  he  thought  that  the  dub  was  an 
association  within  the  meaning  of  the  act  of  1849,  and  that  it  fell 
within  the  7th  and  8th  cases  stated  in  the  5th  section  of  the  act  of 
1848.  His  opinion  was,  that  it  followed  that  the  order  must  be 
made.  Much  argument  had  been  addressed  to  the  court,  and  reason- 
ably addressed,  with  respect  to  the  liability  or  the  absence  of  liability 
of  members  of  the  dub  individually.  That  argument  was  one  bett^ 
addressed  to  the  master,  more  usefully  to  be  urged  in  the  master's 
office  than  before  him.  It  mi^t  be  that  no  person  might  be  found 
who  could  be  rendered  individually  liable.  This,  however,  he  had  not 
to  dedde.  He  merdy  said  that  this  was  an  assodation  liable  to  dis- 
solution and  winding  up  under  the  provisions  of  these  acts  of  padiap 
menty  and  he  made  the  order  as  prayed  accordingly. 

ISO  Law  J.  Bep.  (v.  s.)  Chase  M(K 
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Sneed  v.  Sneed.^ 

Angtist  6,  1851. 

Claim  —  Statute  of  Litnitations. 

At  the  hearing  of  a  claim  a  defendant  is  at  liberty  to  avail  himself  of  the  benefit  of  the 

Statute  of  Limitations  without  pleading  it 

This  was  a  common  claim  for  foreclosure.  The  plaintiif  claimed 
more  than  she  years'  interest  on  the  mortgage  debt. 

Mr*  Hardp^  for  the  plaintifE 

Mr.  FookSy  for  the  defendant,  said  that  the  plaintiif  was  pednded 
by  the  42d  section  of  the  Statute  of  LdmitationSy  3  &  4  WilL  4,  c.  27, 
m>m  obtaining  more  than  six  years'  interest. 

Mr,  Hardy^  for  the  plaintiff,  contended  that,  as  the  defendant  had 
not  in  any  way  pleaded  the  statute,  he  was  not  entitled  to  the  benefit 
of  it  at  the  hearing  of  the  claim. 

Knight  Bruce,  V.  C.  This  is  a  common  claim.  I  think  that  it 
is  not  necessary  for  the  defendant  to  plead  the  statute,  and  that  he  is 
entitled  to  the  benefit  of  it  without  pleadinfi;  it.  Upon  a  claim  I  will 
hear  any  thing  that  may  be  suggested.  If  the  plaintiff  is  taken  by 
surprise,  that  is  another  thing.  If  this  be  so,  the  claim  may  stand 
over,  that  he  may  be  prepared  to  meet  the  case. 


In  the  Matter  of  the  Winding-up  Acts  and  op  the  Chester 
Direct  Railway  Company  ;  ex  parte  Phillipps.* 

'    June  13  and  16,  1851. 

Joint-stock  Companies — Winding-up  Acts. 

Winding-np  order  refused,  on  the  ground,  (amongst  others)  that  a  suit  was  pending  for  the 

same  purpose. 

This  was  a  petition  presented  by  H.  Phillipps,  a  solicitor  in  London. 

It  stated  that  the  Chester  and  Manchester  Direct  Railway  Com- 
pany was  projected  and  provisionally  registered  in  1845;  that  the 
capital  was  to  be  1,000,000/.,  and  was  to  be  divided  into  50,000  shares 
of  20/.  each  ;  that  the  petitioner  and  various  other  persons  applied  for 
shares,  and  the  number  so  applied  for  greatly  exceeded  50,000 ;  that, 
on  the  1st  September,  1845,  when  the  time  for  receiving  applica- 

1 20  Law  J.  Bep.  (n.  s.)  Chanc.  630.  9 1  Simons,  (n.  b.)  605. 
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tions  for  shares  expired,  the  provisional  committee  resolved  that 
only  30,000  should  be  allotted  to  the  applicants,  and  that  the  remain- 
ing 20,000  should  be  reserved  for  future  allotment  either  to  them- 
selves or  to  such  other  persons  as  they  might,  thereafter,  think  fit ; 
and  that  every  member  of  the  committee  should,  at  any  time,  be 
entitled  to  receive  an  allotment  of  500  shares  out  of  the  20,000 
reserved ;  but  the  committee  gave  no  notice  of  that  resolution  to  the 
petitioner  or  to  any  of  the  other  applicants  for  shares ;  that,  in  pursu- 
ance of  that  resolution,  the  committee  allotted  30,000  shares  to 
several  of  the  applicants,  and,  amongst  them,  500  to  the  petitioner ; 
that,  on  the  15th  of  October,  1845,  the  committee  allotted  100  shares 
to  every  member  of  their  own  body,  and  such  allotment  was  accepted 
by  the  greater  number  of  them ;  but  some  declined  it ;  and  that  it  was 
alleged,  by  the  members  of  the  committee,  that  they  never  exercised 
their  option  of  taking  500  shares,  and  that  they  were  not,  for  the  pur- 
pose oi  the  distribution  of  the  assets  of  the  company  as  thereinafter 
mentioned,  to  be  considered  as  members  of  the  company  for  more 
than  the  shares  actually  accepted  by  them ;  that,  subsequently,  some 
other  shares  were  allotted  to  other  persons ;  and  the  whole  number 
allotted  was  34,140,  of  which  33,028  were  accepted ;  but  the  remain- 
ing 15,860  were  left  unallotted,  though  the  whole  50,000  had  been 
applied  for ;  that  the  committee  did  not  inform  the  petitioner  or  the 
other  allottees,  that  so  large  a  number  of  shares  remained  unallotted ; 
but,  on  the  contrary,  published  two  advertisements  in  The  TimeSj  one 
on  the  10th  of  September,  1845,  stating  that  the  committee  of  man- 
agement had  completed  the  allotment  of  shares,  and  the  other  on  the 
25th  of  the  same  month,  stating  that  the  shares  had  been  allotted  and 
all  deposits  duly  paid  ;  that  the  petitioner,  besides  the  shares  allotted 
to  him,  purchased  720  from  the  proprietors  thereof. 

The  petition  further  alleged,  that  the  bill  for  making  the  railway 
was  thrown  out,  owing  to  the  standing  orders  of  the  House  of  Com- 
mons not  having  been  fully  complied  with;  and,  thereupon,  the 
directors  resolved  to  dissolve  and  wind  up  the  company ;  and,  on  the 
7th  of  April,  1846,  the  committee  of  management  informed  the  peti- 
tioner and  the  other  shareholders  that,  in  consequence  of  their  not 
having  been  able  to  comply  with  the  standing  orders,  they  were  pro- 
ceeding to  ascertain  the  liabilities  of  the  company,  with  a  view  of 
informing  the  shareholders  of  the  amount  expended ;  and  that  they 
trusted  that,  within  a  month,  they  should  be  enabled  to  give  the 
shareholders  an  accurate  statement  and  take  their  opinion  as  to  the 
future  course  of  proceeding ;  that  the  directors  convened  a  meeting 
of  the  shareholders,  which  was  held  on  the  8th  of  May,  1846,  and  a 
report,  prepared  by  the  directors,  was  read  at  the  meeting,  and  by  it 
the  directors  informed  the  shareholders,  for  the  first  time,  that  only 
34,140  shares  had  been  allotted,  and  they  stated  that,  after  deduct- 
ing from  the  sums  paid  in  respect  of  deposits,  the  amount  already 
expended  and  the  probable  amount  of  the  liabilities  of  the  com- 
pany, they  estimated  that  they  had  funds  in  hand,  available  for 
the  benefit  of  the  shareholders,  to  the  amount  of  about  IL  Is.  6(L 
per  share;  that  the  meeting  resolved  that  the  report  should  be 
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received  and  the  undertaking  be  dissolved  and  wound  up  ;  that  neither 
the  petitioner,  nor  J.  Laniert  nor  J.  G.  Frith  *  thereinafter  mentioned, 
was  present  at  the  meeting,  or,  in  any  way,  sanctioned  its  proceed- 
ings ;  but  a  copy  of  the  report  and  resolution  was  afterwards  sent  to 
the  petitioner  and  the  other  shareholders ;  that,  on  the  30th  of  June, 
1846,  the  directors  informed  the  petitioner  and  the  other  shareholders 
that,  at  a  conference  between  the  committee  of  management  and  a 
committee  appointed  on  behalf  of  the  shareholders^  the  amount  of  the 
money  in  the  possession  of  the  company  was  stated,  and  the  liabilities 
remaining  due  and  owing  were  considered,  and  it  was  resolved  that 
H  per  share  should  be  returned  to  the  shareholders,  and  that  a  further 
pro  rata  division  should  be  made  of  any  balance  of  the  funds  of  the 
company  which  might  remain  after  the  claims  should  have  been 
discharged ;  and  that,  at  the  same  time,  the  directors  requested  the 
petitioner  and  the  other  shareholders  to  transmit  the  scrip  in  their 
possession  to  the  secretary  of  the  company ;  and  sent  them  a  form, 
to  be  signed  by  them  and  returned  with  their  scrip,  and  stated  that, 
in  two  days  after  the  receipt  of  the  scrip,  a  cheque  would  be  forwarded 
to  the  shareholders ;  that  the  form  for  the  return  of  the  scrip  was  in 
the  following  words :  —  To  the  directors  of  the  late  Chester  and 
Manchester  Direct  Railway.  —  I  herewith  deliver  to  you  scrip  for 
shares  in  this  company ,/or  the  purpose  of  being  cancelleOj  and  request 
a  cheque  for  IL  per  share,  being  the  proportionate  amount  of  deposit 
to  be  returned  to  me  on  the  shares  hereunder  specified ;  and  I  agree 
to  accept  the  said  payment  of  IL  per  share  in  full  discharge  of  all 
claims  upon  the  company  and  directors  for  my  share  and  interest  in  the 
said  undertakingy  without  prejudice,  however,  to  my  right  to  a  further 
pro  raia  division  of  any  balance  of  the  funds  of  the  company  which 
may  i^main  after  all  claims  shall  have  been  discharged :''  T%a4  all  the 
shareholders^  either  original  or  derivoHve^  except  t/ie  petitioner  and 
Lamert  and  Frith  signed  and  returned  the  form  and  delivered  up  their 
scrip  to  the  directors^  and  received  \L  per  share  on  the  terms  mentioned 
in  the  form;  that  Lamert  held  150  shares,  and  Frith  held  100,  which 
were  originally  allotted  to  them,  and  the  former  held  750  which  he 
had  purchased  from  the  proprietors  thereof;  that  the  petitioner  and 
Lamert  and  Frith  objected  to  the  said  proposition  of  the  directors, 
and,  in  June,  1846,  the  petitioner  sent  a  circular  letter  to  the  greater 
part  of  the  directors,  stating  that  he  and  Lamert  intended  to  take 
proceedings  for  the  recovery  of  the  deposits  paid  on  the  shares  allotted 
to  and  purchased  by  them. 

The  petition  then  set  forth  a  correspondence  which  took  place  in 
June  and  July,  1846,  between  the  petitioner  and  Messrs.  Higson  and 
Robinson,  the  solicitors  of  those  directors  to  whom  the  circular  letter 
had  been  sent,  the  result  of  which  was  that  the  petitioner  and  his  cli- 
ents, Lamert  and  Frith,  delivered  up  the  certificates  for  their  shares, 
and  received  1/.  per  share ;  and  the  directors  to  whom  the  circular  had 
been  sent,  agreed  to  pay  them  such  further  sums  in  respect  of  their 

• 
^ .    .  _  -      -  -  — ' 

^  These  two  gentlemen  were  client!  of  the  petitioner  and  shareholders  in  the  com* 
pany. 
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shares  as  a  barrister  should  award.  The  petition  then  stated,  that 
the  petitioner  sent  to  Higson  and  Robinson  the  draft  of  an  agreement 
for  the  reference,  which  was  an  agreement  to  refer  all  matters  in  dif- 
ference, so  as  to  include  the  claims  of  the  petitioner  and  Lamert  and 
Frith  in  respect  of  their  purchased  as  well  as  their  original  shares ;  but 
that  Higson  and  Robinson  altered  the  draft,  so  as  to  make  it  an  agree- 
ment for  a  reference  of  the  claims  of  the  petitioner  and  Lamert  and 
Frith  in  respect  of  their  original  shares  only ;  and  that,  Higson  and 
Robinson  having  persisted  in  their  refusal  to  frame  the  agreement  so 
as  to  embrace  the  purchased  shares,  the  agreement  had  never  been 
carried  out,  although  the  correspondence  as  to  it  continued  until  1848^ 
The  petition  then  stated,  that  the  petitioner  and  Lamert  and  Frith 
insisted  that  the  amount  which  they  were  entitled  to  receive  from  the 
directors  of  the  company,  ought  not  to  be  ascertained  on  the  principle 
proposed  by  the  directors,  of  throwing  all  the  expenses  of  the  under- 
taking on  the  shares  actually  allotted  and  taken  up,  so  as  to  make 
each  share  pay  l-33,028th  part  thereof,  but  that  each  of  the  shares  of 
the  petitioner  and  Lamert  and  Frith  ought  to  bear  only  l-50,000th 
part  of  the  expenses  of  the  company,  or,  at  all  events,  that  each  mem* 
ber  of  the  provisional  committee  ought  to  contribute,  to  the  expenses 
of  the  company,  in  respect  of  600  snares ;  or  otherwise,  that  the  peti- 
tioner and  Lamert  ana  Frith  ought  to  bear  a  less  proportion  ot  the 
said  expenses,  than  was  thrown  upon  them  by  the  directors :  That  the 
petitioner  and  Lamert  and  Frith  also  objected  to  the  allowance,  to  the 
directors,  of  various  items  of  disbursement  claimed  by  them,  and,  in 
particular,  various  large  payments  made  by  them  to  their  engineers 
and  solicitors ;  and  to  the  allowance  of  a  sum  of  3680/.  claimed  by 
the  directors,  or  some  of  them,  £is  a  proper  disbursement,  being  the 
balance  of  moneys  expended,  by  some  of  the  directors,  in  the  pur- 
chase, in  the  market,  of  shares  in  the  company ;  and  which  applica- 
tion of  the  funds  of  the  company  was  wholly  unauthorized :  That,  on 
the  13th  of  April,  1849,  Lamert,  by  the  petitioner  as  his  solicitor,  £led 
his  bill  of  complaint^  in  the  court  of  chancery,  for  the  purpose  of 
obtaining  a  distribution  of  the  assets  of  the  company,  and  insisting 
that  such  distribution  should  be  made  on  the  principle  aforesaid,  and 
objecting  to  the  said  several  sums  so  claimed  by  the  directors :  That 
several  of  the  defendants  appeared  to  and  answered  the  bill,  and 
raised  various  objections  as  to  parties ;  and  the  bill  had  been  amended, 
and  several  of  the  defendants  thereto  had  answered  the  amended  bill ; 
but,  by  reason  of  the  number  of  the  defendants,  and  the  difficulty  of 
discovering  where  several  of  them  could  be  found  for  the  purpose  of 
service  of  process,  and  the  bankruptcy,  insolvency,  and  death,  from 
time  to  time,  of  some  of  the  defendants,  it  would  be  very  difficult,  if 
not  impracticable,  to  bring  the  suit  to  a  hearing :  That,  if  the  com- 
pany were  wound  up,  under  the  provisions  of  the  winding-up  acts, 
according  to  the  principles  contended  for  by  the  petitioner,  a  large 
sum  of  money  would  be  found  to  be  coming  to  him,  and  Lamert  and 

^  The  defendants  were  persons  who  had  been  members  of  the  provisional  committee 
and  directon  of  the  company. 
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Frith,  in  respect  of  their  shares,  and  a  further /^ro  rata  division  would 
also  be  made  to  the  other  shareholders  in  the  company. 

The  petition  prayed,  that  the  company  might  be  wound  up  under 
the  provisions  of  the  Winding-up  acts;  and  that  the  court  would 
give  such  special  directions  respecting  the  several  matters  m^itioned 
in  the  petition,  and  would  make  such  further  and  other  oiider  in  the 
premises,  as  to  it  should  seem  meet 

An  affidavit,  in  opposition  to  the  petition,  made  by  one  of  the 
defendants  to  the  before-mentioned  suit,  stated  that  all  the  sharehold^* 
ers  in  the  company,  except  the  petitioner,  and  Lamert  and  Frith,  had 
delivered  up  their  scrip  certificates  to  be  cancelled,  and  received  their 
1/.  per  share,  in  accordance  with  the  arrangement  mentioned  in  the 
petition;  that,  at  a  board  of  the  directors  of  the  company  held  on  the 
26th  January,  1847,  all  the  then  remaining  funds  of  the  company  were 
appropriated  to  the  discharge  of  the  HabilUies  of  the  company  which 
remained  unsatisfied^  and  the  affairs  of  the  company  were  then  declared 
to  be  finally  wound  up  and  closed :  that  the  deponent  and  the  other 
parties  to  the  agreement  for  the  reference,  had  always  insisted  and 
still  insisted  that  the  draft  of  the  agreement  prepared  on  their  behalf, 
was  the  one  that  properly  earned  out  the  contract  for  the  reference, 
and  that  the  draft  prepared  by  the  petitioner,  did  not  do  so ;  and  that 
the  agreement  to  refer,  still  subsisted,  though  the  formal  agreement 
for  reference,  had  not  been  settled :  tiiat  the  suit  was  instituted  by 
Lamert,  on  behalf  of  himself  and  the  other  shareholders  in  the  com* 
pany,  except  the  defendants,  and  in  combination  with  the  petitioner  and 
Frith :  that  the  bill  in  it  stated  the  same  case  as  was  made  by  the 
petition,  and  prayed  for  an  account  of  the  deposits  paid  upon  the 
shares  in  the  company,  and  of  the  expenses  which  had  been  properly 
paid  and  incurred  by  the  defendants  in  the  management  of  the  com- 
pany ;  and  that  the  proportion  which  ought  to  be  boine  by  the  plain- 
tiff and  the  other  shareholders  on  whose  behalf  he  was  suing,  might 
be  ascertained ;  and  that  it  might  be  declared  that  a  proper  proportion 
of  such  expenses  ought  to  be  borne  and  paid,  by  the  defendants,  in 
respect  of  the  15,860  shares,  or,  otherwise,  that  each  share  in  the  com- 
pany belonging  to  the  plaintiff  and  those  on  whose  behalf  he  was 
suing,  might  be  declared  to  be  liable  to  contribute  l-dO,OOOth  part 
thereof;  and  that  an  account  might  be  taken  of  what  was  due  to  the 
plaintiff  and  the  other  shareholders  on  whose  behalf  he  was  suing,  in 
respect  of  the  deposits  paid  on  their  shares;  and  that  the  amount 
which  should  be  found  dae  to  them,  after  deducting  their  proportion 
of  the  said  expenses  as  aforesaid,  might  be  repaid  to  them. 

The  affidavit  further  stated,  that  the  deponent  and  the  other  parties 
to  the  agreement  of  reference,  put  in  their  answers  to  the  bill  on  the 
1st  November,  1849,  and  fully  answered  the  plaintiff's  charges  as  to  all 
matters  of  fact,  and  relied  upon  such  matters  of  defence  as  they  were 
advised  were  tenable  in  law.  The  affidavit  then  set  forth  the  mate* 
rial  contents  of  the  answers,  from  which  it  appeared  that  the  defend- 
ants thereby  insisted  that,  by  the  effect  oi  the  resolutions  at  tbe 
meeting  of  the  8th  of  May,  1846,  and  the  proceedings  subsequent 
thereto,  the  company  had  been  dissolved  and  finally  wound  up  and 
VOL.  vit.  13 
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closed,  and  that  there  were  no  shareholders  whatsoever  in  the  corn- 
pany,  and  that  the  rights  of  the  plaintiff,  and  of  the  petitioner,  and 
Frith  under  the  agreement  for  reference,  were  not  rights  existing  as 
between  them  and  the  company,  but  only  as  between  them  and  such 
of  the  directors,  who  individually  agreed  to  enter  into  the  reference ; 
and  that  the  defendants  submitted  to  perform  the  agreement  of  refe- 
rence, and  claimed  the  benefit  thereof  against  the  plaintiff,  and  the 
petitioner,  and  Frith ;  and  insisted  on  the  same  as  disentitling  the 
plaintiff  to  any  relief  in  the  suit ;  and  that  the  defendants  stated  that 
they  were  advised  that  such  agreement  alone  regulated  the  mutual 
rights  of  themselves,  and  the  plaintiff,  and  the  petitioner,  and  Frith ; 
and  that  the  suit  was  wholly  unsustainable ;  and  that  no  common 
right  of  suit  existed  between  the  plaintiff  and  the  other  shareholders 
on  whose  behalf  he  assumed  to  sue. 

The  affidavit  further  stated  that,  on  the  18th  February,  1850,  the 
plaintiff,  in  combination  with  Lamert  and  Frith,  amended  his  bill,  by 
making  it  a  bill  on  behalf  of  himself  alone,  and  by  making  the  pe- 
titioner and  Frith,  and  a  shareholder  named  Lie  wis,  who  bad  delivered 
up  his  scrip  certificates  and  received  his  IL  per  share,  on  the  same 
terms  as  the  other  shareholders,  additional  defendants,  and  charging 
that  the  other  shareholders  were  too  numerous  to  be  made  parties ; 
and  the  affidavit  stated  that  the  amended  bill  prayed  the  like  accounts 
as  were  asked  by  the  original  bill,  except  as  respected  the  other  share- 
holders on  whose  behalf  the  plaintiff  had  formerly  sued ;  and  that  it 
omitted  the  prayer  for  a  declaration  that  a  proper  proportion  of  the 
expenses  ought  to  be  paid  by  the  defendants,  in  respect  of  the  15,860 
unallotted  shares,  and  substituted  a  prayer  for  a  declaration  that  the 
plaintiff  ought  to  be  charged,  in  respect  of  each  share,  with  one  fifty- 
thousandth  part  only  of  the  expenses ;  or,  at  all  events,  that  the  mem- 
bers of  the  provisional  committee  ought  to  contribute  towards  the 
expenses  in  respect  of  500  shares  each ;  or,  otherwise,  that  the  plain- 
tifi*  ought  to  be  charged  with  a  less  proportion  of  the  expenses  than 
the  directors  sought  to  charge  upon  him.  The  affidavit  further  stated 
that  the  deponent  and  the  other  defendants  who  had  answered  the 
original  bill,  answered  the  amended  bill  and  again  insisted  that  the 
agreement  of  reference  was  subsisting  and  binding,  and  disentitled 
the  plaintiff  to  relief  in  the  suit:  and  that  the  answer  stated  that  the 

Petition,  like  the  suit,  was  a  concerted  proceeding  of  the  petitioner  and 
jamert  and  Frith,  and  also  that  all  the  debts  of  the  company  had  been 
long  since  paid,  and  there  were  no  subsisting  debts^  liabilities^  or  assets 
of  the  company ;  and  that  the  company  was  dissolved  in  May^  1846,  and 
JinaUy  wound  up  in  January^  1847  ;  and  that  all  the  shareholders,  ex- 
cept the  petitioner  and  Lamert  and  Frith,  had  been  settled  with ;  and 
that  the  claim  of  those  three  was  the  only  subsisting  claim,  of  any 
kind,  arising  out  of  the  company's  affairs,  and  that  that  claim  was  the 
subject  of  the  agreement  for  reference. 

Mr.  Prior  supported  the  petition.  Mr.  Stuart^  Mr.  EoU,  Mr.  Bacon^ 
Mr.  Uoyd^  and  Mr.  Little  opposed  it  They  said  that  all  the  funds 
of  the  company  had  been  long  ago  distributed,  and  that  the  company 
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had  been  dissolved  and  its  affairs  wound  up ;  that  the  petitioner  and 
his  two  clients,  Lamert  and  Frith,  were  the  only  members  of  the  com- 
pany who  were  dissatisfied  with  what  had  been  done ;  that  the  suit 
must  be  taken  to  have  been  instituted  by  the  petitioner  and  Frith,  as 
well  as  by  Lamert ;  that  it  was  instituted  after  the  Winding-up  Act 
of  1848  was  passed ;  and  that  the  bill  was  amended,  and  the  answers 
to  the  amendments  were  enforced,  after  the  act  of  1849  was  passed ; 
and  that  the  decree  in  the  suit  would  answer  all  the  purposes  of  the 
winding-up  order.  Decks  v.  Stanhope^  1  Sim.  (n.  s.)  439 ;  s.  c.  5  Eng. 
Rep.  97. 

Mr.  Prior^  in  reply,  said  that  Vice-Chancellor  Knight  Bruce  had 
recently  made  the  winding-up  order,  notwithstanding  the  pendency 
of  a  suit  instituted  by  the  very  person  who  applied  for  the  order ;  and 
that  the  petition  in  this  case,  and  the  affidavit  in  support  of  it,  stated 
that  it  would  be  very  difficult,  if  not  impracticable,  to  bring  the  suit 
to  a  hearing.  He  added  that,  if  the  orcler  was  made,  Lamert  would 
undertake  to  dismiss  his  bill  with  costs. 

The  Vice-Chancellor.  I  do  not  think  that  I  should  exercise, 
wisely,  the  discretion  with  which  I  am  intrusted,  if  I  were  to  make 
the  winding-up  order  in  this  case. 

I  admit  that  the  member  of  a  company,  the  affairs  of  which  are 
alleged  to  have  been  wound  up,  may  say  that  they  have  not  been  regu- 
larly wound  up ;  and  that  that  will  give  him  a  locum  standi  in  this 
court.  But  still  I  must  look  at  the  circumstances  of  the  case,  in  order 
to  see  whether  it  is  a  case  in  which,  having  regard  to  the  interests  of 
all  the  parties,  I  ought  to  make  the  order ;  and  I  think  that,  in  this 
case,  I  clearly  ought  not,  because  I  may  be  involving  thousands  of 
persons  in  proceedings  which  must  lead  to  enormous  expense ;  for,  if 
I  look  at  the  act  of  Parliament,  I  find  that  the  master  is  bound  imme- 
diately to  appoint  an  official  manager,  to  make  out  a  list  of  contribu- 
tories,  &c.,  occ.  Those  proceedings  might  be  profitable  to  some 
persons ;  but,  certainly,  they  would  not  be  beneficial  to  the  whole 
body ;  this  being  a  case  in  which,  whatever  relief  they  may  have,  is 
relief  against  the  directors  personaUy,  and  for  which  there  is  already 
a  suit  pending  in  the  court  I  consider  PhilUpps  to  be  the  same  as 
Lamert  here.  Those  two  gentlemen  and  Mr.  Frith  thought  that  what 
had  been  done  with  regard  to  the  affairs  of  the  company,  had  been 
wrongly  done.  One,  being  a  solicitor,  has  acted  for  the  others.  They 
have  instituted  their  own  proceedings,  and  must  be  considered  as  sail- 
ing in  the  same  boat  I  do  not,  however,  mean  to  say  that,  if  the 
petitioner  himself  had  been  the  plaintiff  in  the  suit,  that  circumstance 
alone  would  have  prevented  my  making  the  order.    . 

I  do  not  know  what  the  case  before  Vice-Chancellor  Knight  Bruce 
was,  but  I  am  quite  confident  that  that  learned  judge  could  never 
have  meant  to  decide  that,  if  a  man  had  filed  a  bm  and  gone  on 
tqwards  the  hearing  of  the  cause,  he  might  get  a  winding-up  order  as 
a  matter  of  course. 
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Mr,  Prior.  What  his  Honor  decided,  was  that,  if  it  is  a  proper  case 
for  the  winding-up  order,  the  pendency  of  the  suit  does  not  prevent 
the  order  from  being  made. 

Ths  Vicb-Chancellor*    That  is  precisely  my  opinion. 


GUNDRY   V,    PiNNIOBR.' 
June  13, 14,  1851. 

Legacy -^  Next'^ 'Kin  ex  parte  Matemd — Implied  Exclusion. 

A  testatrix,  b j  a  codicil,  rei^  ked  a  bequest  in  her  will ;  and  after  reddng  that  her  grand* 
niece,  M.  L.  T.,  was  not  provided  for  upon  her  marriage,  gave  4,316/.  stock  to  tmsteea, 
upon  trust  to  pay  the  dividends  to  her  for  life,  with  remainder  to  her  children  -,  but  in  case 
die  should  die  widiont  issue,  or  thej  should  all  die  before  their  shares  became  vested,  theu 
after  the  decease  of  M.  L.  T.  to  "pay, assign  and  transfer"  the  stock  unto  her  grand- 
nephew,  N.  T.  S.  P.,  if  he  should  be  then  living,  but  if  he  should  be  then  dead,  then  unto 
the  next-of-kin  of  N.  T.  S.  P.  in  a  legal  course  of  distribution  ex  parte  matemd.  N.  T.  S. 
P.  died  in  the  life  of  M.  L.  T.,  who  was  then  his  next-of-kin  ex  parte  paiemd  and  also 
cr  parte  matemd ;  but  iipoa  the  death  of  M.  L.  T.,  the  fond  was  claimed  by  the  next- 
of-kin  ex  parte  matemd : 

SM,  that  the  next-of-kin  waa  to  be  aaeertained  at  the  death  of  N.  T.  S.  P ;  that  the  words 
ex  parte  maUmd  implied  no  exclusion  of  the  next-of-kin  ex  parte  paiemd^  and  that  M.  L. 
T.  on  the  death  of  N.  T.  S.  P.,  became  absolutely  entitled  to  the  fund. 

LucT  Heath,  by  her  will,  dated  the  15th  of  December,  1808,  gave 
the  residue  of  her  personal  estate  to  Gabriel  Goldney  and  Anthony 
Gny,  both  since  deceased,  upon  trust  that  they  should  receive  the  divi* 
dends  of  such  sums  of  money  as  she  had  in  the  stocks,  and  apply  the 
same  for  Mary  Lucy  Pouting,  until  she  attained  twenty-six  or  day  of 
marriage,  and  after  that  age  or  marriage,  then  in  trust  to  pay  or  other- 
wise assign  and  transfer  the  same  to  Mary  Lucy  Ponting,  tor  her  use 
and  benefit,*  but  in  case  she  should  happen  to  die  before  that  age  or 
marriage,  then  in  trust  to  pay  or  transfer  the  principal  moneys  and 
interest  to  Nicholas  Thomas  Skull  Ponting,  for  his  use  and  benefit 

The  testatrix,  on  the  4th  of  December,  1810,  made  a  CMxlicil  to  her 
will,  and  after  reciting  that  she  had  bequeathed  unto  or  in  trust  for 
her  grand-niece,  Mary  Lucy  Ponting,  the  sum  of  4,3162.  stock  in  the 
9/.  per  cent  reduced  annuities;  and  that  Mary  Lucy  Ponting  had 
intermarried  with  John  Tuckey,  upon  which  no  separate  provision 
was  made,  either  for  her  or  her  issue,  she  revoked  the  bequest  of  her 
«  stock,"  and  bequeathed  the  same  to  her  trustees,  upon  trust  to  pay 
and  apply  the  interest  and  dividends  unto  Mary  Lucy  Tuckey,  for  her 
separate  use  for  life,  and  from  and  after  her  death,  then  to  pay  and 
apply  the  stock  and  the  interest  and  dividends  unto  all  her  children, 
as  she  should  appoint,  and  for  want  of  such  appointment,  among  all 
the  children  of  Mary  Lucy  Tuckey.  But  in  case  she  should  happen 
to  die  without  issue  of  her  body  lawfully  begotten,  or  being  issue,i^ll 
■ ■ — ~ —  ■» 

1  20  Law  J.  Bep.  (n.  s.)  Chanc.  635 ;  14  BeaTvi,  94. 
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of  them  should  depart  this  life  before  their  respective  shares  should 
become  payable  or  vested,  then  upon  trust,  after  the  decease  of  the 
said  Mary  Lucy  Tuckey,  <<to  pay  or  assign  and  transfer"  the  said 
stock  unto  her  grand-nephew,  Nicholas  Thomas  Skull  Pouting,  if  he 
should  be  then  living;  but  if  he  should  be  then  dead,  then  unto  the 
next-of-kin  of  her  said  grand-nephew  in  a  legal  course  of  distribu- 
tion ex  parte  matemi. 

John  Tuckey  died  in  December,  1814.  In  1829,  William  Gundiy 
and  William  Goldnev  were  appointed  trustees  of  the  4,316^  reduced 
annuities.  In  July,  1849,  Mary  Lucy  Tuckev  died  without  ever  hay- 
ing had  any  child,  but  leaving  a  will  bv  which  she  appointed  Messrs* 
Pinniger  and  Winter  her  executors.  Nicholas  Thomas  Skull  Pouting 
survived  his  mother,  and  died  in  October,  1826,  intestate,  without 
having  been  married,  leaving  Mary  Lucy  Tuckey,  his  sister,  and  his 
father,  Nicholas  Pontine,  surviving.  At  that  time,  Robert  Ashe  and 
Emily  Ashe  were  his  fint  cousins  ex  parte  nuUemdj  and  they  were 
the  next-of-kin  of  Nicholas  Thomas  Skull  Pouting  at  the  death  of 
Mary  Lucy  Tuckey. 

The  trust  fund  was  now  claimed  by  the  executors  of  Mary  Lucy 
Tuckey  and  also  by  the  Ashes,  and  the  questions  raisea  weae^ 
whether  the  next-of-kin  of  Nicholas  Thomas  Skull  Ponting  were  to 
be  ascertained  at  his  death  or  at  the  death  of  Mary  Lucy  Tuckey,  the 
time  when  the  fund  became  distributable ;  and,  if  the  next-of-kin  of 
Nicholas  Thomas  Skull  Ponting  ex  parte  matem&j  at  his  death  in 
1826,  were  to  take,  then,  whether  Mary  Lucy  Tuckey  or  the  Ashes 
were  such  next-of-kin. 

Mr.  RoupeU  and  Mr.  Hobbhouse^  for  the  plaintiffs,  the  trustees  of 
the  fund. 

Mr.  Lhyd  and  Mr.  Olasse,  for  Messrs.  Pinniger  and  Winter,  the 
executors  of  Mary  Lucy  Tuckey.  The  next-of-kin  entitled  to  the 
fund  must  be  ascertained  at  the  death  of  Nicholas  Thomas  Skull 
Ponting,  and  though  Mary  Lucy  Tuckey  at  the  time  of  his  death  was 
the  next-of-kin  both  ex  parte  patema  and  ex  parte  nuUemd^  and  was 
the  legatee  named  in  the  will,  still,  as  it  contained  nothing  to  prevent 
her  from  taking,  she  was  entitied  to  the  fund  absolutely. 

Seiffertk  v.  Badhamj  9  Beav.  370 ;  s.  c.  15  Law  J.  Rep.  (s.  s.) 
Chanc.  345;  Ware  v.  Rawlandy  15  Sim.  587;  s.  c.  16  Law  J.  Rep. 
(n.  s.)  Chanc.  427 ;  2  Phill.  635 ;  17  Law  J.  Rep.  (n.  s.)  Chanc.  147 ; 
Say  V.  Oreedy  5  Hare,  580 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Chanc  361 ; 
Vrquhart  v.  Urquhart^  13  Sim.  613,  627 ;  Baker  v.  Qibtony  12  Beav. 
101 ;  SmUh  v.  Palmer ^  7  Hare,  225. 

Mr.  Waipole  and  Mr.  J.  V.  PrioTj  for  Robert  and  Emily  Ashe. 
The  next-of-kin  must  be  ascertained  at  the  period  for  distributing 
the  fund,  and  that  was  at  the  death  of  Mary  Lucy  Tuckey.  These 
defendants  must,  therefore,  be  entitied ;  they  then  represented  the 
next-of-kin  ex  parte  matenidf  and  were  the  only  persons  to  whom  the 

13  • 
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words  pay^  assign  and  transfer  could  apply.  Without  these  worda 
there  was  no  gift  of  the  fund,  and  they  applied  alone  to  persons  who 
at  the  time  of  distribution  were  next-of-kin  ex  parte  malema.  But  if 
the  class  entitled  were  to  be  ascertained  on  the  death  of  Nicholas 
Thomas  Skull  Pouting,  Mary  Lucy  Tuckey  was  still  not  entitled,  as 
the  testatrix,  by  naming  the  class  ex  parte  materna^  intended  to  ex* 
elude  the  class  ex  parte  paterna  altogether. 

Vaux  V.  Henderson^  1  J.  &  W.  388,  n ;  Beck  v.  BurUj  7  Beav.  492 ; 
8.  c.  13  Law  J.  Rep.  (n.  s.)  Chano.  319 ;  Clapton  v.  Buhner ^  10  Sim. 
426 ;  s.  o.  5  Myl.  &  Cr.  108 ;  9  Law  J.  Rep.  (n.  s.)  Chanc  261 ;  J3b/* 
hway  V.  HoUoway^  5  Ves.  399 ;  Booth  v.  Vicarsy  1  Coll,  6 ;  s.  c.  13 
Law  J.  Rep.  (n.  s.)  Chanc.  147 ;  Bird  v.  Wood,  2  Sim.  &  S.  400 ; 
s.  c.  4  Law  J.  Rep.  Chanc.  86. 

Mr.  Lloyd  replied. 

The  Master  of  the  Rolls.  I  think  the  construction  to  be  put 
upon  this  will  is,  that  the  money  was  given  to  Mary  Lucy  Tuckey 
for  her  life,  and  after  her  death  to  her  children,  and  in  case  she  died 
without  any  children,  or  in  case  *tbe  children  died  without  having 
attained  twenty-one,  that  then  it  was  to  go  to  her  grand-nephew,  ana 
if  he  was  not  then  alive,  the  persons  who  were  his  nextof-kin  at  the 
time  of  his  death  were  to  teke  it  It  is  necessary  to  construe  the 
bequest  upon  the  words  found  in  the  codicil ;  but  some  guide  may,  I 
think,  be  found  by  looking  at  what  was  done  by  the  will,  which  gave 
this  property  to  M.  L.  Tuckey  for  her  life,  afterwards  to  her  childreni 
and  in  case  she  died  without  having  any  children  it  gave  the  property 
absolutely  to  N.  T.  S.  Pouting. 

Between  the  interval  of  the  will  and  the  codicil,  IVL  L.  Tuckey  had 
married,  and  accordingly  the  testatrix  revoked  the  bequest  for  the  pur« 
pose  of  preventing  the  husband  of  M.  L.  Tuckey  from  getting  any 
control  over  the  fund :  that  seems  to  be  the  principal  object  of  this 
codiciL  There  is  no  proof  that  she  intended  to  dispose  of  the  pro- 
perty, as  far  as  N. '  T.  S.  Pouting  is  concerned,  differently  ficom  what 
she  had  done  by  the  will.  No  nresh  event  had  arisen  to  make  any 
difference  in  the  mind  of  the  testatrix ;  and  though  it  cannot  at  all 
control  the  proper  construction  to  be  put  upon  this  bequest,  yet  if 
there  is  any  reasonable  ambiguity  upon  the  subject  it  may  be  a  guide 
to  direct  the  court  to  ascertain  the  true  construction  to  be  put  upon  it 
It  is  said  that  in  all  these  cases,  where  there  is  a  sum  of  money  to  be 
raised  and  a  distribution  to  be  made  on  a  particular  event  among  a 
class,  the  class  is  to  be  ascertained  at  the  period  when  the  distribution 
is  to  be  made ;  and  that,  consequently,  this  case  is  governed  by  the 
cases  of  Beck  v.  Burn  and  Clapton  v.  Buhner.  That  observation 
would  have  great  weight  if  the  words  hete  were,  to  pay,  assign  and 
transfer  the  said  stock  unto  the  next-of-kin  of  my  grand-nephew  in  a 
course  of  distribution  ex  parte  matema ;  that  is  to  say,  if  the 
here  had  omitted  altogether  the  gift  to  the  grand-nephew  himself 

T.  S.  Pouting,  in  the  first  instance,  the  case  of  Clapton  v*  Bulmer 
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would  then  exactly  have  applied,  and  also  the  case  of  Beck  y.  Bum^ 
which  lays  down  the  principle,  which  is  a  familiar  role  of  construe* 
tion. 

But  in  this  case  it  is  necessary,  in  the  first  instance,  to  airive  at 
the  conclusion  that  those  words  are  properly  to  be  construed  so  as  to 
pay,  assign,  and  transfer  the  stock  unto  the  next-of-kin  of  my  grand- 
nephew  in  the  legal  course  of  distribution ;  but  the  words  are,  they 
are  to  be  transferred  to  him  if  he  it  then  alive ;  and  if  he  is  not  alive, 
if  he  be  then  dead,  then  unto  his  next-of-kin.  That  makes  a  very 
considerable  difference  between  the  cases  of  Beck  v.  Bum  and  Clap^ 
ton  V.  BulmeTy  because  you  must  then  ascertain  that  it  is  not  intended 
to  be  to  a  class  of  persons  to  be  ascertained  at  that  period,  which  it 
might  be  if  it  were  not  for  the  previous  direction  to  be  paid  to  N.  T.  8. 
Pouting  himself.  The  word  "  then "  is  not  a  word  which  points  to 
the  time,  but  it  points  onlv  to  the  event  which  has  taken  place.  The 
rule  has  been  very  properly  admitted  to  be,  that  in  all  cases  it  shall 
be  paid  to  the  next-of-kin,  to  be  ascertained  at  the  death  of  the  person 
who  is  the  first  taker,  unless  there  are  some  special  words  to.  show 
that  such  ccmstruction  cannot  properly  apply.  I  never  accurately  un- 
derstood the  meaning  (A  the  wcnkIs  <<  the  next-of-kin "  to  be  ascer- 
tained at  any  period  different  from  that  at  which  the  person  himself 
dies;  ^'next-of-kin"  are  words  having  a  distinct  and  legal  meaning, 
which  do  not  point  to  persons  who  are  different  persons  at  different 
periods,  but  point  to  the  perscHis  who  must  be  ascertained  at  a  future 
period,  namely,  at  the  death  of  the  person  to  whom  they  are  to  be 
next-of-kin.  And,  therefore,  if  you  say  next-of-kin  of  a  person  at  a 
period  when  he  did  not  die,  you  really  are  using  words  with  no  sen- 
sible meaning  or  expression ;  but  you  ought  to  make  them  sensible 
by  saying  persons  who  would  have  been  his  next-of-kin  if  he  had  died 
at  a  period  other  than  when  he  did  die.  That  is  giving  a  very  pecu- 
liar and  strong  force  to  words  which  I  do  not  think  there  is  any  rule 
of  law  to  justify. 

In  this  case,  there  are  the  words  ex  parte  maiemA,  which  produced 
in  my  mind  considerable  difficulty.  The  gift  is  to  the  nextA>f-kin  of 
my  grand-nephew  in  a  legal  course  of  distribution.  A  legal  course 
of  distribution  would  have  given  it,  in  case  of  the  death  of  N.  T.  S. 
Ponting  before  the  death  of  M .  L.  Tuckey,  or  of  her  issue  attaining 
twenty-one,  either  to  M.  L.  Tuckey  or  to  such  of  her  children  as  then 
survived  her  and  had  not  attained  the  age  of  twenty-one.  Those 
were  necessarily  persons  ex  parte  matemd.  It  has  been  contended, 
that  by  using  the  words  ex  parte  matemd  he  necessarily  meant  to  ex- 
clude the  persons  ex  parte  patemd ;  but  I  do  not  think  I  am  at  li- 
berty, or  that  it  is  justifiable,  to  introduce  that  expression  into  the  will. 
The  case  of  Sof/  v.  Creed  was  a  strong  case.  The  gift  there  was  to 
certain  persons  on  the  death  of  Lucy  Brown,  to  the  heirs  ex  parte 
ffuUerm^  and  not  ex  parte  patemd.  As  Lucy  Brown  necessarily  filled 
both  characters  if  she  siKvived  her,  which  it  was  possible  she  would 
do,  and  she  expected  her  to  take,  there  seemed  to  be  from  the  effect 
of  that  a  necessary  exchtsion  of  Lucy  Brown  herself,  and  that  conse- 
quently the  heirs  ex  parte  patemi  were  neoessanly  excluded,  and  that 
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those  ex  parte  maiema  must  tak4.  Bat  in  this  case  the  testatrix 
must  have  known  that  if  M.  L.  Tuckey  survived  N.  T.  S.  Ponting, 
either  she  or  her  children,  or  the  children  of  N.  T.  S.  Ponting,  must 
have  been  his  next-of-kin  ex  parte  maiema^  that  they  would  have 
filled  both  characters.  Is  it  reasonable,  therefore,  to  suppose  that  she 
intended  to  exclude  all  the  children  of  N.  T.  S.  Pouting,  (which  she 
necessarily  would  have  done,)  who  was  an  object  of  her  bounty,  and 
to  whom  she  evidently  intended  t#  give  considerable  benefits,  if  all 
those  were  to  be  excluded  ?  Was  it  to  be  intended,  if  this  event  had 
taken  place, — that  M.  L.  Tuckey  should  have  died,  should  have  left 
a  daughter  who  should  have  married,  and  who  should  have  died  under 
twenty-one,— that  she  should  not  have  had  the  benefit  of  this  which 
might  have  been  of  considerable  importance  to  her,  which  she  would 
not  have  had  the  benefit  of  if  the  next-of-kin  ex  parte  palema  were 
to  be  entirely  excluded  ? 

In  addition  to  these  observations,  Smith  v.  Palmer  cannot,  in  sub* 
stance,  be  distingnished  firom  the  present,  except  with  respect  to  the 
distribution  taking  place  after  the  death  of  M.  L.. Tuckey;  but  that 
does  not  produce  any  difference  or  vary  the  case  firom  the  others,  be« 
cause  those  cases  refer  to  a  distribution  among  a  class ;  whereas,  in 
my  opinion,  this  is  not  a  distribution  to  a  class,  but  merely  intending 
to  cany  into  effect  what  bad  already  been  done  by  will,  that  is,  giving 
it  to  N.  T.  S.  Pouting,  if  he  should  be  alive,  and,  if  not,  in  the  legal 
course  of  distribution,  exactly  as  if  he  had  died  intestate ;  and  treat- 
ing, therefore,  the  words  ex  parte  matemd  as  nothing  more  than  mere 
words  of  surplusage,  expressing  what  the  testatrix  knew  must  be  the 
course  of  devolution  if  it  went  in  the  legal  course  of  distribution, 
namely,  that  it  would  go  to  persons  who  were  next-of-kin  ex  parte 
maternd.  It  is  true,  they  would  also  fill  another  character.  But  I 
am  of  opinion  that  is  the  only  mode  in  which  I  can  reasonably  con- 
strue the  testatrix's  will,  and  that  in  so  doing  I  am  conforming  to  the 
rule  which  this  court  has  usually  adopted,  and  of  late  years  very 
strongly,  in  cases  of  this  description ;  and  also  that  I  am  following 
the  case  of  Smith  v.  Patmerf  to  which  I  fully  accede. 


Jefferies  v.  Bigos.^  •" 

June  5, 1851. 

Claim  —  Interlocutory  Relief — Payment  of  Money  into  Court. 

In  a  ckim  the  plaintiff  moyed  that  the  defendant  might  be  ordered  to  pay  into  conrt  a  sum 
of  money  admitted  by  him,  npon  affidavit,  to  be  due,  and  also  to  prodnoe  a  document 
admitted  to  be  in  his  possession.    The  court  made  the  order. 

A  MOTION  was  made  in  this  case,  which  came  on  as  a  claim,  that 
the  defendant,  Charles  Biggs,  might  be  ordered  to  pay  into  court  a 

1 20  Law  J.  Bep.  (it.  s.)  Chanc.  688. 
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sum  of  162^  85.  ld.j  being  a  balance  admitted  bv  him,  upon  affidavit^ 
to  be  in  his  hands,  and  also  that  the  same  defendant  might  be  ordered 
to  produce  and  leave  with  the  clerk  of  records  and  writs  a  document 
marked  A,  admitted  by  him  to  be  in  his  possession. 

Mr.  Tjovell  appeared  in  support  of  the  motion,  and  stated  that  he 
was  not  aware  of  any  similar  orders  having  been  made  on  claims, 
but  that  in  a  recent  case  of-  Cockbum  v.  Oreen^  20  Law  J.  Rep.  (n.  s.) 
Chanc.  216 ;  s.  e.  3  Eng.  Rep.  191,  Vice-Chancellor  Knight  Bruce 
held  that  the  affidavit  of  a  defendant  to  a  claim  was  to  be  considered 
and  treated  in  all  respects  as  though  it  was  his  answer  to  a  bill  filed 
against  him.  In  the  present  case  the  defendant  had  filed  an  affidavit 
in  which  he  stated  that  he  had  received  1485/.  Is.  8dL,  and  had  ex* 
pended  1J022L  12s.  ?</.,  leaving  the  sum  of  162/.  85.  Id.  remaining  in 
his  hands,  or  due  from  him.  With  respect  to  the  document  which  it 
was  sought  to  have  deposited,  the  defendant  refeired  to  a  paper 
writing  marked  A,  as  containing  an  account  of  his  receipts  and  pay* 
ments.  The  plaintiff  swore  he  could  not  safely  go  to  a  hearing  with- 
out inspection  of  this  document. 

Mr.  G.  Lake  Russellj  for  the  defendant  Biggs,  contended  that  the 
motion  ought  to  be  refiised,  with  costs.  The  defendant  had  offered 
to  pay  the  plaintiff  her  share  of  the  balance  in  his  hands.  She  was 
only  entitled  to  one  third  of  that  balance,  and  it  would  be  a  hardship 
upon  the  other  parties  interested  if  the  entire  sum  were  ordered  to  be 
paid  into  court  The  defendant  had  always  been  ready  to  permit 
inspection  of  the  document  referred  to  at  the  ofiice  of  his  solicitori 
and  had  offered  the  plaintiff  a  copy  at  her  expense. 

Lord  Craftworth,  V.  C.  The  plaintiff  is  entitled  to  have  the 
balance  of  162/.  8s.  Id.  paid  into  court,  and  I  shall  so  order.  As  to 
the  document,  I  shall  not  order  it  to  be  deposited  with  the  clerk  of 
records  and  writs,  but  the  plaintiff  may  have  liberty  to  inspect  it  at 
the  ofiice  of  the  defendant's  solicitor,  and  take  copies  or  make  ex- 
tracts therefrom. 


Gilpin  v.  Maoee.^ 

Jnly  29,  1851. 

Claim — Administration  of  an  Estate  —  Preliminary  Inquiries. 

Upon  a  claim  filed  bj  some  of  the  residniiry  devisees,  uider  the  will  of  a  testatrix,  who  had 

E'ren  varioiis  legacies  to  Roman  Cadiolic  priests  and  charities,  for  the  administration  of 
T  estate,  a  reference  to  the  master  was  asked,  to  inquire  whether  any  of  the  legacies  so 
given  by  the  will  were  held  npon  an^  seeret  trusts,  for  the  performance  of  pious  acts  con- 
nected with  the  Roman  Catholic  religion :  — 

1 30  Law  J.  Rep.  (n.  s.)  Chanc.  639. 
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ffeld,  that  these  inquiries  could  not  be  directed  npon  a  claim.    If  the  plaintiffs  wanted 
more  than  ^c  common  administration  decree  they  mast  file  a  bill  for  the  pnipose 

This  was  a  claim  filed  by  some  of  the  residuary  legatees  and  devi- 
sees, und^r  a  will,  dated  the  6th  of  July,  1849,  of  Ann  Tucker,  who 
died  in  July,  1850,  against  Anthony  Magee,  D.  D.,  priest  of  the 
Roman  Catholic  Chapel  in  Romney  Terrace,  Westminst-er,  John 
Bernard  Palmer,  William  J.  Daly,  and  William  Leathers,  who  were 
other  of  the  residuary  devisees  and  legatees  of  the  testatrix.  The 
claim  alleged  that  the  defendant,  Anthony  Magee,  was  the  sole  acting 
trustee  and  executor  of  the  testatrix,  and  that  he  had  not  paid  to  the 
plaintiffs  their  respective  shares  of  the  proceeds  of  the  residuary  real 
estate,  nor  of  the  residuary  personal  estate.  The  plaintiffs,  therefore, 
claimed  to  have  the  real  and  personal  estate  of  the  said  Ann  Tucker 
administered  in  this  court,  and  to  have  their  costs  in  the  suit,  and  that 
all  proper  directions  might  be  given  and  accounts  taken. 

The  will  of  the  testatrix  was  to  the  following  effect :  —  The  testa- 
trix, in  the  first  place,  appointed  the  said  Anthony  Magee  and  John 
Athanasius  Cooke,  Esq.,  barrister-at-law,  and  her  brother-in-law, 
Richard  Tucker,  executors  of  her  will.  She  then  bequeathed  100/.  to 
Mary  Buckingham,  and  her  furniture  equally  between  Richard 
Tucker  and  William  Leathers.  To  her  esteemed  and  respected 
friend,  the  Most  Rev.  John  Bernard  Palmer,  clerk  of  Mount  St  Ber- 
nard, near  Loughborough,  abbot  of  the  monastery  and  abbey  church 
of  Our  Lady  of  La  Trappe  there,  lOOt  She  then  gave  several  other 
legacies,  amounting  in  the  whole  to  330/.,  to  her  relations,  and  con- 
tinued, — "  To  the  person  who  at  the  time  of  my  death  shall  be  the 
superioress  of  the  Convent  of  the  Good  Shephera,  at  Hammersmith, 
19/.  195.,  for  the  benefit  o^  the  said  convent ;  to  the  Roman  Catholic 
Orphan  Girls'  Asylum,  at  Hampstead,  connected  with  the  St  Pa- 
trick's Roman  Catholic  Charity  School,  19/.  19*. ;  to  the  institution  of 
the  Roman  Catholic  Charitable  Sisters,  now  established  in  the  Vir- 
ginia Street  district,  for  furnishing  linen  to  poor  pregnant  women  (to 
which  I  have  been  in  the  habit  of  subscribing,)  10/.  10*. ;  to  the  Rev. 
^ohn  Moore,  clerk,  priest  of  Virginia  Street  Catholic  Chapel,  19/.  19^. 
to  be  applied  by  him  in  such  manner  as  he  shall  think  fit  towards  the 
erection  of  the  new  Roman  Catholic  Church  for  such  district,  but  not 
in  or  towards  the  purchase  of  land  for  such  purpose;  to  the  Rev. 
Thomas  Dovle,  clerk,  D.  D.,  priest  of  St  Greorge's  Roman  Catholic 
Churcl^  in  St  George's  Fields,  10/. ;  to  the  Rev.  Anthony  Magee, 
clerk,  U,  D.,  priest  of  the  Roman  Catholic  Chapel,  Romney  Terrace, 
WcJstminster,  for  the  benefit  of  the  Roman  Catholic  Poor  School 
attached  to  such  chapel,  10/. ;  to  the  Rev.  James  Hearsnep,  clerk, 
priest  of  the  Roman  Catholic  Chapel  in  Wade  Street,  Poplar,  for  the 
benefit  of  the  chapel,  and  for  the  benefit  of  the  Roman  Catholic  Poor 
School  at  Poplar,  10/. ;  to  the  Rev.  Jean  Jacques  Morel,  clerk,  priest 
of  the. Roman  Catholic  Chapel  at  Hampstead,  for  the  benefit  of  the 
Catholic  Poor  Schools  there,  10/. ;  to  the  Rev.  Richard  North,  clerk, 
priest  of  ^he  Roman  Catholic  Church  of  Our  Blessed  Lady,  the  Star 
of  the  Sea,  at  Greenwich,  in  Kent,  19L  19s. ;  to  the  Right  Rev. 
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Bishop  Davis,  Roman  Catholic  Bishop  and  Vicar  Apostolic  of  and 
for  the  district  of  Wales,  40/. ;  to  the  Right  Rev.  Bishop  William 
Wareing,  of  Northampton,  Roman  Catholic  Bishop  and  Vicar  Apos* 
tolic  of  and  for  the  eastern  district  of  England,  10/. ;  to  the  Rev. 
Edward  Kenny,  clerk,  priest  of  the  Roman  Catholic  Chapel  at  Brid- 
port,  10/.  10*. ;  to  the  Kev.  J.  G.  Holding,  clerk,  priest  of  St.  George's 
Roman  Catholic  Church  at  Whitehaven,  Cumberland,  19/.  19^. ;  to 
the  Roman  Catholic  priest  now  attached  to  and  officiating  at  and  in 
the  Roman  Catholic  Chapel  of  St  Patrick,  at  Maryport,  in«  Cumber- 
land,  61. ;  to  the  Roman  Catholic  Church,  in  Vauxhall  street,  in  the 
island  of  Jersey,  5/. ;  to  the  Rev.  Harding  Ivers,  clerk,  priest  of  the 
Roman  Catholic  Chapel  of  St  Alexis,  at  Kentish  Town,  M iddlesex, 
5/. ;  to  the  Roman  Catholic  priest  now  attached  to  and  officiating  at 
the  Roman  Catholic  Church  at  Hackney,  Middlesex,  51." 

Then  followed  three  legacies  of  5L  each,  and  one  of  19/.  195.  to 
some  of  the  friends  of  the  testatrix ;  and  she  gave  all  the  property 
she  expected  to  receive  under  a  decree  in  a  Chancery  suit  to  her 
executors,  to  be  sold  and  converted  into  money,  and  the  proceeds  to 
be  held  upon  trust,  to  pay  debts  and  funeral  expenses,  and  such  por« 
lions  of  her  legacies  as  the  rest  of  her  personal  estate  should  be 
insufficient  to  satisfy,  and  subject  thereto,  upon  trust,  as  to  two  fourths 
parts  for  the  said  Rev.  Dr.  Magee,  and  as  to  one  other  fourth,  upon 
trust,  for  her  brother  and  sister,  William  Leathers  and  Sarah  Gilpiui 
equally,  as  tenants  in  common ;  and  as  to  one  half  of  the  remaining 
fourth,  upon  trust  for  the  Most  Rev.  J.  Bernard  Palmer  and  the  Rev. 
William  Joseph  Daly,  priest  of  the  Roman  Catholic  Church  of  the 
Lnmaculate  Conception  at  Penzance,  in  Cornwall,  in  equal  shares 
and  proportions ;  and  as  to  the  remaining  portion  of  the  said  fourth 
part,  in  trust  for,  and  equally  to  be  divided  between  and  among  her 
nephews  and  nieces. 

The  testatrix  then  declared,  that  in  case  any  bequest  or  disposition 
expressed  to  be  contained  in  her  will,  of  or  concerning  any  part  of  her 
property,  should  be  and  become  void  or  inoperative,  by  reason  of  the 
operation  of  any  rule  or  law,  or  by  lapse  or  otherwise,  the  property  as  to 
which  such  expressed  bequest  or  disposition  should  be  or  become  so  void 
or  inoperative,  should  not  vest  in  her  heirs  or  heira-at-law,  or  in  any  of 
her  next-of-kin,  but  that  such  property  should  fall  into  and  become 
part  of  the  residue  of  her  property,  and  belong  to  the  person  to  whom 
such  residue  was  thereinafter  expressed  to  be  devised  and  bequeathed, 
his  heirs,  executors,  and  administrators,  according  to  the  respective 
natures  and  tenures  thereof;  and  the  residue  of  her  property,  both 
real  and  personal,  she  gave  to  the  said  Rev.  A.  Magee,  his  heirs, 
executors,  and  administrators. 

It  appeared  that  Mr.  John  Athanasius  Cooke  had  disclaimed  the 
trusts  of  the  wilL  In  support  of  the  inquiries  which  the  plaintiffs 
asked,  an  affidavit  of  John  Leathers,  one  of  the  plaintiffs,  was  read, 
in  which  he  stated  his  belief  that  the  legacies  in  the  will  given  to  the 
various  Roman  Catholic  priests  and  charities  were  bequests  made  and 
accepted  upon  and  subject  to  certain  trusts  for  the  perfonnance  of 
oeremonies  and  devotional  or  pious  acts  connected  with  the  Roman 
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Catholic  religion.  Another  affidavit  was  read,  sworn  by  Mr.  Skip- 
row,  the  plaintiffs'  solicitor,  in  which  he  stated  that  he  had  reason  to 
believe  the  gifts  so  purporting  to  be  made  to  Roman  Catholic  ecclesi- 
astics were  not  intended  by  the  testatrix  for  the  personal  enjoyment 
of  such  ecclesiastics,  but  were  given  subject  to  certain  secret  trusts  or 
directions  given  by  the  testatrix,  and  that  a  correspondence  had  passed 
between  Mr.  Cooke,  Mr.  Froggatt,  the  solicitor  of  Anthony  Magee, 
Messrs.  Norris  &  Son,  the  solicitors  for  John  Athanasius  Cooke,  and 
himself,  for  the  purpose  of  ascertaining  what  were  the  secret  trusts 
directed  by  the  testatrix,  but  that  he  had  been  unable  to  obtain  any 
answer  to  his  inquiries  upon  the  subjects  The  special  inquiry  no^ 
asked  for  was  upon  the  ground  that  the  platntins  could  not  obtain 
any  information  from  Mr.  Cooke  or  Dr.  Magee,  and  that  without  these 
inquiries,  the  estate  of  the  testatrix  could  not  be  properly  administered. 

Mr,  Bethell  and  Mr,  Kinglake  appeared  in  support  of  the  claimy 
and  said,  that  the  first  object  was,  to  have  the  estate  of  the  testatrix 
administered ;  and  in  doing  so,  it  would  be  necessary  to  ascertain 
whether  certain  bequests  in  the  will  were  valid,  or  whether,  as  the 
plaintiffs  believed,  they  were  given  upon  secret  trusts,  for  the  perform- 
ance of  certain  ceremonies  or  pious  acts  connected  with  the  Roman 
Catholic  religion.  If  it  were  proved  that  these  bequests  were  for  the 
secret  purpose  alluded  to,  they  would  become  invalid  in  law,  and  the 
money  so  bequeathed  would  become  the  property  of  the  plaintiffs ; 
and  for  the  purpose  of  ascertaining  whether  such  was  the  case  or  not, 
the  plaintiffs  asked  for  a  reference  to  the  master,  to  inquire  and  state 
to  the  court  whether  any  and  which  of  the  legacies,  and  whether  any 
and  what  parts  or  part  of  the  residuary  estate  of  the  testatrix  be* 
queathed  or  given  by  her  will,  were  or  was  given  or  bequeathed,  or 
were  or  was  held,  upon  any,  and  what,  secret  or  other  trust. 

It  was  contended  that,  under  the  circumstances  of  this  case,  the 
court  was  justified  in  granting  the  inquiries.  It  was  very  natural  for 
the  plaintiffs,  when  they  found  so  many  bequests  g^ven  to  all  these 
reverend  gentlemen,  by  which  their  interests  were  so  materially  les* 
sened,  to  desire  that  the  fullest  inquiry  should  be  made  into  the  facts 
of  the  case,  and  they  believed  it  would  turn  out  that  the  bequests 
were  void,  on  the  ground  of « being  given  to  superstitious  uses.  This 
reference  was  simply  auxiliary  to  the  decree.  Inquiries  of  such  a 
nature  were  expressly  provided  for  by  the  13th  of  the  Orders,  19  Law 
J.  Rep.  (n.  s.)  Chanc.  3,  under  which  the  claims  -were  instituted.  The 
amount  of  the  residue  to  which  the  plaintiffs  would  be  entitled  must 
depend  on  the  validity  of  the  alleged  secret  trusts,  and  without  the 
inquiries  now  sought  the  amount  could  not  be  ascertained. 

Mr.  Kenyon  Parker  and  Mr.  Bagshawe  appeared  for  one  of  the 
defendants,  and 

Mr.  Waller  for  Dr.  Magee. 

Lord  Cranworth,  V.  C,  (without  hearing  counsel  for  the  defence.) 
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The  court  is  sometimes  applied  to  for  leave  to  file  a  special  claim ; 
but  that  is  not  do  here.  What  I  am  now  asked  to  do  is,  to  direct 
special  inquiries.  I  am  clearly  of  opinion  that  I  cannot  give  thd 
relief  asked  for.  I  should  be  very  anxious  to  save  expense  to  the 
parties,  if  possible ;  but  I  do  not  think  such  an  inquiry  as  this  can  be 
directed  upon  a  claim.  These  plaintiffs  ask  for  inquiries  which,  if 
they  had  filed  a  bill,  they  could  only  have  had  upon  the  hearing  of 
the  cause,  and  after  evidence  had  been  gone  into.  The  defendants 
have  had  no  opportunity  of  answering  the  allegations  contained  in 
these  affidavits ;  even  if  the  affidavits  made  out  tne  case,  upon  which 
I  give  no  opinion,  still  that  is  not  the  case  made  by  the  claim.  I 
think  it  is  necessary  to  proceed  not  only  secundum  probakk^  but  also 
secundum  aUegaia.  My  opinion,  therefore,  is,  that  all  I  can  do  is,  to 
direct  the  common  administration  decree  upon  the  claim;  and  the 
parties,  if  they  want  more,  must  file  a  bill  for  the  purpose. 


Bassil  v.  Lister. 

July  9,  82,  8S,  1801. 

Accumulation —  Thellusson  Act  (39  4*40  Qeo.  3,  c.  98)  —  iVemnimf 

on  Life  Assurance'-^ Rehearing, 

A  testator  directed  by  his  will  that  the  income  of  hiB  property  should  be  applied  in  payment 
of  tiie  preminmB  on  certain  policies  of  assorance  for  Uie  ures  of  his  sons,  and  that  their 
interest  in  the  policies  should  be  settled  on  marriage  on  their  respective  wives  and  issne:  — > 

Hdd^  that  sneh  direction  did  not  constitute  an  accumulation  of  income  within  the  meanings 
of  the  Thellusson  Act 

This  was  a  petition  of  rehearing  on  behalf  of  an  incumbrancer  on 
the  life  interest  of  the  daughter  of  Josias  Lister,  the  testator  in  the 
cause,  under  his  will,  in  the  residue  of  his  property.  The  testator 
died  in  1803,  having  by  his  will  directed  the  payment  out  of  the 
income  of  his  property  of  an  annuity  of  sixty  guineas  to  each  of  his 
two  sons,  and  of  the  premiums  on  certain  policies  of  assurance  on 
the  lives  of  his  sons ;  the  annuities  to  be  settled  on  marriage  on  the 
respective  wives  and  issue  of  his  sons ;  the  sum  secured  by  the  poli- 
cies and  the  residue  of  his  property  to  be  secured  for  the  benent  of 
his,  the  testator's,  wife  and  daughter  and  the  survivor  for  life,  with 
remainder  to  his  sons  absolutely ;  but  in  case  bis  sons  should  both  die 
without  issue,  then  for  his,  the  testator's,  wife  and  daughter  and  the 
survivor  of  them  absolutely.  The  suit  was  instituted  for  the  adminis^ 
tration  of  the  testator's  estate,  and  by  the  decree  made  at  the  hearing 
of  the  cause  in  1820,  and  by  orders  made  therein  in  1822  and  1827,,  ai 
receiver  was  appointed  and  directed  to  apply  the  income  of  the*  testa- 
tor's property  in  payment  of  the  premiums  on  the  policies. 

■ 

I  20  Law  J.  Bm>.  (v.  8.)  Chanc.  611 ;  15  Jar.  964. 
VOL.  VIL  14 
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Mr.  Bethell,  Mr.  BoU^  and  Mr.  Eddis  appeared  in  support  of  the 
petition,  and 

The  Solicitor' General  (Sir  W.  P.  Woody)  Mr.  Stmrt,  Mr.  Russeli, 
Mr.  Bacon,  Mr.  Shaptery  Mr.  Bagshawe^  Mr.  Leach,  and  Mr.  Boblh 
house,  for  the  respondents. 

For  the  petitioner,  it  was  contended  that  the  direction  to  pay  the 
premiums  on  the  policies  out  of  the  income  of  the  testator^s  property, 
and  the  consequent  postponement  of  the  enjoyment  of  the  income, 
constituted  an  accumulation  within  the  meaning  of  the  Thellusson 
Act ;  that  the  case  was  not  within  the  provisions  of  the  2d  section 
of  the  statute,  the  effect  of  this  section  and  of  the  statute  generally 
is  stated  in  the  judgment,  relative  to  portions  for  children  of  parsons 
taking  an  interest  under  the  will,  because  ^'portions"  meant  suma 
payable  at  majority  or  marriage  —  Hargrave  on  the  Thelluson  Act, 
p.  192 ;  that  the  testator  in  the  present  case  did  not  stand  in  loco 
parentis  to  his  grandchildren  —  Webb  v.  Webb,  2  Beav.  493 ;  Shaw  ▼. 
Bhodes,  1  Myl.  &  Cr.  135 ;  Powys  v.  Mansfield,  3  MyL  &  Cr.  359 ; 
8.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc.  9;  HcUford  v.  Stains,  16  Sim. 
488 ;  Morgan  v.  Morgan,  20  Law  J.  Rep.  (n.  s.)  Chanc.  441 ;  s.  c. 
6  Eng.  Rep.  130 ;  and  that  the  testator's  daughter,  under  whom  the 
petitioner  claimed,  would  be  entitled  as  one  of  the  next-of-kin  of  the 
testator  to  share  in  what  was  attempted  to  be  accumulated — ONeiU 
V.  Lucas,  2  Keen,  313 ;  Eyre  v.  Marsden,  2  Keen,  564;  s.  c.  7  Law  J. 
Rep.  (n.  s.)  Chanc.  220 ;  Ellis  v.  Maxwell,  3  Beav.  587 ;  s.  c.  10 
Law  J.  Rep.  (n.  s.)  Chanc.  266. 

'  In  opposition  to  the  petition,  it  was  submitted  that  the  petitions 
was  only  interested  in  the  daughter's  life  interest  in  the  residue  of  the 
testator's  propertv,  and  not  in  her  interest  as  one  of  his  next-of-kin, 
and  therefore  had  no  right  to  a  rehearing —  Fordyce  v.  Bridges,  2  Ph. 
507 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc.  185 ;  that  the  orders  com- 
plained of  had  been  made  upwards  of  twenty  years,  and  therefore 
the  time  for  a  rehearing  had  elapsed  —  Smith  v.  Qay,  Ambl.  645 ; 
s.  c.  3  Bro.  C.  C.  640 ;  Scarisbrick  v.  Lord  Skelmersdale,  4  You.  &  C. 
79;  Gwynne  v.  Edwards,  9  Beav.  22;  that  assuming  there  might 
have  been  an  accumulation  within  the  statute,  there  was  not  any 
express  trust  to  accumulate  —  Elborne  v.  Goode,  14  Sim.  165 ;  s.  c. 
13  Law  J.  Rep,  (n.  s.)  Chanc.  394;  Corporation  ojf  Bridgnorth  v.  Col- 
lins, 15  Sim.  538 ;  that  there  was  not  any  postponement  of  the  enjoy- 
ment of  the  income  within  the  meaning  of  the  statute ;  that  the  pro- 
vision in  the  will  was  to  secure  portions  for  the  children  of  the  testa- 
tor's sons,  and  was  not  affected  by  the  amount  of  the  interest  in  the 
income  given  to  their  parents — Evans  v.  Hellier,  5  CL  &  F.  114; 
and  lastly  that  the  testator,  as  grandfather,  was  in  loco  parentis  -— 
Bacon  v.  Proctor,  Turn.  &  R.  31. 

Mr.  Eddis  replied. 

July  28.    Turner,  V.  C.    As  my  opinion  is  unfavorable  to  the 
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case  of  the  petitioner  on  the  question  of  accumulation,  I  will  give  no 
opinion  on  the  point  relating  to  the  time  within  which  the  petition 
of  rehearing  should  have  been  presented. 

The  dry  question  I  propose  to  determine  is,  whether  the  direction 

S'ven  in  the  testator's  will  to  pay  out  of  the  income  of  his  property 
3  premiums  upon  the  assurances  on  the  lives  of  his  sons  was  valid 
for  the  whole  period  of  those  lives,  or  only  for  the  term  of  twenty-one 
years  after  his  death.  The  answer  to  that  question  depends  upon  the 
wording  of  the  statute  39  &  40  Geo.  3,  c.  98,  called  the  Theiluson 
Act  At  common  law,  no  doubt  the  direction  in  question  would  have 
been  valid,  and  that  is  a  circumstance  not  to  be  disregarded  in  con« 
struing  the  act  It  ought  not,  however,  to  be  too  much  relied  upont 
for  this  court,  in  construing  the  statute,  has  regard  not  merely  to  the 
previous  state  of  the  law,  but  to  the  evils  under  that  state  of  the  law 
which  it  was  the  object  of  the  statute  to  remove.  Bearing  this  in 
mind,  it  will  be  necessary,  in  order  to  arrive  at  a  sound  conclusion, 
to  consider  the  statute  with  regard  to  its  origin,  enactments,  and 
intent 

As  to  the  origin  of  the  act,  there  is  no  difficulty.  The  law  as  it 
stood  before  the  statute  had  placed  no  restraint  upon  the  accumula* 
tion  of  property  for  any  period  within  the  rule  against  perpetuity.  In 
that  state  of  the  law,  Mr.  Thellusson  by  his  will  directed  his  property 
to  be  laid  out  in  land,  and  the  rents,  profits,  and  income  of  such  land 
to  be  accumulated  durinjB^  the  lives  of  all  his  descendants  who  should 
be  living  at  the  period  of  his  death,  and  he  then  limited  the  accumu- 
lated property  in  favor  of  certain  of  his  descendants,  who  might  be 
living  at  the  determination  of  the  period  of  accumulation.  This  dis- 
position having  been  upheld  by  the  courts,  it  was  deemed  necessary 
by  the  legislature  to  prevent  such  accumulation  for  the  future.  For 
this  purpose  the  act  was  passed. 

This  being  the  origin  of  the  statute,  the  next  thing  to  be  regarded 
is,  what  are  its  enactments?  The  first  section  of  the  act,  after 
reciting  that  all  dispositions  of  real  or  personal  estates,  whereby  the 
profits  and  produce  thereof  were  postponed,  should  be  subject  to  the 
restrictions  thereinafter  contained,  proceeded  to  enact  that  no  person 
or  persons  should,  after  the  passing  of  the  act,  by  any  deed  or  deeds, 
surrender  or  surrenders,  will,  codicil,  or  otherwise  howsoever,  settie  or 
dispose  of  any  real  or  personal  property,  so  and  in  such. manner  that 
the  rents,  issues,  profits,  or  produce  thereof  should  be  wholly  or  par- 
tially accumulated,  for  any  longer  term  than  the  period  mentioned  in 
the  act ;  and  that  in  every  case  where  any  accumulation  should  be 
directed  otherwise  than  as  E^bresaid,  such  direction  should  be  null 
and  void,  and  the  rents,  issues,  profits  and  produce  of  such  property,  so 
directed  to  be  accumulated,  should,  so  long  as  the  same  should  be 
directed  to  be  accumulated  contrary  to  the  provisions  of  the  act,  go 
to  and  be  received  by  such  person  or  persons  as  would  have  been  en- 
titied  thereto,  if  such  accumulation  had  not  been  directed.  The 
second  section  of  the  statute  provided  that  the  act  should  not  extend 
to  any  provision  for  payment  of  debts  of  any  grantor,  settlor,  or  devisor, 
or  other  person  or  persons ;  or  to  any  provision  for  raising  portions 
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for  any  child  or  children  of  any  grantor,  settlor,  or  devisor,  or  any 
child  or  children  of  any  person  taking  any  interest  under  such  con- 
veyance, settlement,  or  devise ;  or  to  any  direction  touching  the  pro^ 
duce  of  timber  or  wood  upon  any  lands  or  tenements. 

It  had  been  said  in  argument  that  the  payment  of  income  to  thd 
assurance  company  in  the  present  case  was  an  accumulation  of 
income  within  the  meaning  of  the  act,  and  that  the  company  was  the 
recipient  of  the  income  for  the  purpose  of  the  accumulation.  It  was 
said,  that  what  has  been  done  amounted  in  effect  to  the  same  thing 
as  if  the  income  devoted  to  the  payment  of  the  premiums  had  been 
paid  to  an  individual,  to  be  accumulated  in  his  hands,  and  to  be  paid 
•over  to  the  parties  entitled  at  the  expiration  of  the  period  of  accumu- 
lation ;  and  during  the  argument  the  case  was  presented  to  the  court 
in  many  simUar  points  of  view.  I  cannot  see  how  payment  of  income 
on  premiums  to  an  insurance  office  can  be  said  to  be  an  accumula- 
tion  within  the  meaning  of  the  statute.  The  premiums,  when  paid 
to  the  company,  became  part  of  its  general  funds,  and  as  such  liable 
to  the  expenses  and  liabilities  of  the  company.  Although  funds  ia 
the  hands  of  the  company  might  be  accumulated,  it  was  impossible 
to  say  what  part  of  such  accumulated  funds  arose  from  any  parti» 
cular  premiums. 

It  was,  however,  said  that  such  payments  in  respect  of  premiums 
were  accumulations  within  the  meamng  of  the  statute,  because  the 
estate  of  the  testator  will  receive  back  a  portion  thereof  at  the  death 
of  the  party  insured.  What  will  be  so  paid  back  to  the  estate,  will 
not  be,  however,  an  accumulation  of  income,  but  a  sum  payable  by 
the  company  by  virtue  of  a  contract  made  between  it  and  the  testa^* 
tor.  That  such  payments  are  not  accumulations  within  the  meaning 
of  the  statute,  the  history  of  the  act  goes  far  to  show,  and  the  Ian- 
:guage  of  the  enactments  of  the  statute  confirms  this  view.  The 
statute  enacts  that  no  person  shall  settle  or  dispose  of  his  property  so 
as  to  accumulate  beyond  the  prescribed  period.  The  language  of  the 
enactments  admits  of  a  clear,  common-sense  interpretation,  as  refer- 
ring to  accumulations  of  rents,  profits,  or  income,  qua  such  rentS| 
profits,  or  income.  It  was  argued  that  the  objection  ought  to  be 
allowed  because  the  payment  of  the  premiums  tended  to  accumula- 
tion, and  to  the  postponement  of  the  enjoyment  of  the  sums  paid. 
But  this  is  begging  the  whole  question,  inasmuch  as  it  assumes  that 
such  payments  are  an  accumulation  intended  to  have  been  prevented 
by  the  statute.  If  the  objection  were  supported,  what  would  become 
of  the  partnership  agreements  for  long  terms  of  years,  by  which  cer- 
tain sums  are  to  be  drawn  out  of  the  concern  annually,  and  to  be 
accumulated  and  divided  at  the  end  of  the  partnership  term  ?  And 
what  of  settlement  of  policies  with  trusts  to  keep  them  on  foot  by 
payment  of  the  premiums  ?  The  inconvenience  which,  in  such  cases, 
and  others  whicn  might  be  put,  the  act,  if  so  construed,  would  give 
rise  to,  leads  to  the  conclusion  that  this  case  was  not  intended  to  fall 
within  the  provisions  of  the  act. 

Having  regard,  therefore,  to  the  origin,  history,  and  provisions  of 
the  act,  1  am  of  opinion  that  the  objection  taken  by  the  petitioner 
fails.  Petition  dismissed^  with  costs* 
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.    ]h  re  Thomas  M.  Davidson,  a  Lunatic.^ 

December  13,  1850. 

Trustee  —  Lunacy — Appointment  of  new  Trustee  in  the  place  of 
retirinff  Trustees  and  a  lunatic  Trustee  —  Form  of  the  Order » 

The  ocmrt  made  an  order,  upon  one  petition,  for  the  appointment  of  new  tnuteea  in  the 
place  of  retiring  tnutees  and  a  lunatic  tnstee,  and  that  the  tnut  estates  should  Test  in  the 
new  trustees,  but  directed  that  the  order  should  be  entitled  both  in  lunacj  and  in  Cliaa* 
cerjr,  and  be  entered  in  the  registrar's  book. 

By  a  deed  of  the  30th  of  Angasti  1808,  a  chapel  or  meeting-house 
was  vested  in  Thomas  M.  Davidson  and  others,  in  fee  simple,  upon 
the  tnists  therein  mentioned ;  and  it  was  provided  by  the  said  deed, 
that  when  and  so  often  as  the  said  trustees,  or  the  trustees  for  the 
time  being,  should,  by  death,  resignation,  or  incapacity,  cease  to  act 
in  the  aforesaid  trusts,  and  be  reduced  to  the  number  of  seven,  or 
sooner,  if  it  should  be  thought  advisable,  it  should  and  might  be  law* 
fid,  to  and  for  the  surviving  trustees,  or  the  major  part  of  them  for 
the  time  being,  to  nominate,  substitute,  and  appoint  a  sufficient  num- 
ber of  fit  and  proper  persons,  as  the  case  should  happen  to  be,  as 
should  testify,  by  declaration  in  writing  under  his  or  their  hands,  his 
or  their  belief  in  the  articles  of  faith  professed  by  the  said  congrega- 
tion, whose  moral  character  should  be  fully  approved  by  the  remain- 
ing or  surviving  trustees,  to  be  a  trustee  or  trustees  in  the  place  and 
stead  of  the  trustee  or  trustees  who  should  die,  resign,  or  otherwise 
become  incapable  to  act  in  the  said  trusts,  as  should  be  necessary  to 
make  up  the  number  of  trustees  thirteen  in  the  whole ;  and  upon 
every  such  appointment,  the  surviving  or  continuing  trustees  should, 
with  all  convenient  speed,  convey  all  the  trust  premises,  so  and  in 
such  manner  as  to  vest  the  same  in  the  surviving  or  continuing 
and  acceding  trustees,  jointly  with  the  newly  appointed  trustee  or 
trustees. 

By  a  deed  of  the  21st  of  Januaiy,  1849,  reciting  the  death  of  some 
of  the  trustees,  and  that  T.  M.  Davidson  had  become  of  unsound  mindf 
and  that  the  remaining  trustees  were  desirous  of  retiring,  the  remain- 
ing trustees  nominated  and  appointed  thirteen  new  trustees,  (the 
present  petitioners,)  to  be  trustees  under  the  deed  of  1808,  in  the 
place  and  stead  of  the  deceased  and  retiring  trustees  and  of  T.  JVL 
Davidson. 

Under  an  order  of  reference  of  the  23d  of  March,  1849,  made 
upon  the  petition  of  the  newly  appointed  trustees,  the  master  reported 
that  the  said  T.  M.  Davidson  was  a  lunatic,  and  that  he  was  seized 
of  the  chapel  jointly  with  the  other  trustees  under  the  deed  of  1808, 
within  the  meaning  of  the  1  Will  4,  c.  60,  and  that  the  petitioners 
were  duly  appointed  trastees  by  the  deed  of  the  31st  of  January, 
1849 ;  and  he  approved  of  J.  Matthews  as  a  proper  person  to  convey 

1  20  Law  J.  Bep.  (n.  s.)  Chanc  644. 
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the  trast  premises  to  the  new  trustees,  in  the  place  of  the  said 
T.  M.  Davidson. 

On  the  23d  of  June,  1849,  the  report  was  confirmed,  and  J.  Mat- 
thews was  ordered  to  join  in  conveying  the  trust  premises  to  the  peti- 
tioners. 

The  present  petition  was  presented  by  the  same  parties,  stating  that 
under  the  circumstances,  the  power  contained  in  the  deed  of  1808 
could  not  now  be  well  exercised ;  that  it  was  expedient  to  appoint 
new  trustees ;  but  that  it  was  impracticable,  or  inexpedient,  or  diffi- 
cult so  to  do  without  the  assistance  of  the  court ;  and  praying  that 
the  petitioners  might  be  appointed  trustees  of  the  deed  of  1808  in 
the  place  of  T.  M.  Davidson  and  the  retiring  and  deceased  trustees, 
and  that  the  court  would  direct  that  the  chapel  should  vest  in  the 
petitioners,  subject  to  the  trusts  of  the  deed  of  1808. 

The  Attorney- General  and  Mr.  Beavan  appeared  in  support  of  this 
petition. 

3&.  Craig'  appeared  for  an  intending  purchaser. 

The  foDowing  sections  of  the  trustee  act,  1850,  (13  &  14  Vict 
c  60)  were  relied  upon :  — 

Section  3.  "  That  when  any  lunatic  or  person  q{  unsound  mind 
shall  be  seized  or  possessed  of  any  lands  upon  any  trust  or  by  way 
of  mortgage,  it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  by 
virtue  of  the  Queen's  sign  manual  with  the  care  of  the  persons  and 
estates  of  lunatics,  to  make  an  order  that  such  lands  be  vested  in  such 
person  or  persons  in  such  manner  and  for  such  estate  as  he  shall 
direct ;  and  the  order  shall  have  the  same  effect  as  if  the  trustee  or 
mortgagee  had  been  sane,  and  had  duly  executed  a  conveyance  or 
assignment  of  the  lands  in  the  same  manner  for  the  same  estate." 

Section  32.  ^'  That  whenever  it  shall  be  expedient  to  appoint  a 
new  trustee  or  new  trustees,  and  it  shall  be  found  inexpedient,  diffi- 
cult, or  impracticable  so  to  do  without  the  assistance  of  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  Court  of  Chancery  to  make 
an  order  appointing  a  new  trustee  or  new  trustees,  either  in  substitu- 
tion for  or  in  addition  to  any  existing  trustee  or  trustees." 

Section  34.  "  That  it  shall  be  lawful  for  the  said  Court  of  Chan- 
cery, upon  making  any  order  for  appointing  a  new  trustee  or  new 
trustees,  either  by  the  same  or  by  any  subsequent  order  to  direct  that 
any  lands  subject  to  the  trust  shall  vest  in  the  person  or  persons  who 
upon  the  appointment  shall  be  the  trustee  or  trustees,  for  such  estate 
as  the  court  shall  direct ;  and  such  order  shall  have  the  same  effect  aa 
if  the  person  or  persons  who  before  such  order  were  the  trustee  or 
trustees  (if  any)  had  duly  executed  all  proper  conveyances  and 
assignments  of  such  lands  lor  such  estate." 

The  Lord  Chancellor,  after  expressing  some  doubt  as  to  the  strict 
regularity  of  making  a  double  order,  eventually  made  the  order  as 
prayed ;  but  directed  that  the  order  should  recite  the  previous  orders 
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and  the  master's  report  of  the  lunacy,  and  shotdd  be  entitled  both  in 
•lunacy  and  in  the  Court  of  Chanceryi  and  be  entered  in  the  regis- 
trar's  book. 


iii  re  MouRiLYAN.^ 

July  31  and  NoTember  25,  1860. 

Order  to  pay  Money — Personal  Service  —  Demand. 

To  obtain  the  successive  orders  (in  a  matter,  and  not  in  a  cause)  upon  a  person  to  pay  a 
sum  of  money  to  a  party,  personal  service  of  the  preceding  order,  and  a  demana  and 
refusal  must  be  proved ;  but  where  the  party  avoids  service,  the  court  mH  direct  substi- 
tuted service,  and  dispense  with  the  necessity  of  a  demand  and  refusaL 

On  taxation,  a  sum  of  383/1  was  found  due  from  Mr.  C.  to  the 
petitioner,  which  he  was  ordered  to  pay.  The  order  was  personally 
served,  and  a  demand  regularly  made. 

A  second  order  was  afterwards  made,  that  he  should  pay  the  money 
within  fourteen  days  after  service.  This  order  was  also  personally 
served,  but  the  demand  was  not  repeated. 

Subsequently,  in  1848,  by  an  order  made  on  notice,  In  re  Partington, 
6  Maddock,  71,  the  court  ordered,  that  he  should  pay  within  four 
days  or  stand  committed.  This  order  was  also  personally  served,  but 
no  fresh  demand  was  made. 

The  amount  n^t  having  been  paid,  the  court,  on  the  12th  June, 
ordered,  that  the  respondent  should  stand  committed ;  but,  on  drawing 
up  the  order,  the  registrar  objected,  that  there  ought  to  have  been 
proof  of  the  demand  and  refusal  on  the  personal  service  of  two  pre* 
ceding  orders. 

il&.  W.  T.  &  Daniel  applied  to  have  the  order  dmwn  up,  but 

The  Master  of  the  Rolls  said,  that  his  opinion,  confirmed  by 
that  of  the  registrar,  was,  that  the  strict  practice  required  that  there 
should  be  a  demand  on  each  occasion. 

The  solicitor  having  afterwards  avoided  service, 

The  Master  of  the  Rolls  dispensed  with  the  necessity  of  per- 
sonal service,  and  authorized  a  substituted  service.  He  also  ordered, 
that  no  further  demand  of  payment  should  be  requisite  for  the  pur- 
pose of  enforcing  payment' 


1 13  Beavan,  84. 

«  See  Wy.  P.  Reg.  205 ;  1  Ne^rland's  Pf .  688,  (8d  ed.) ;  1  Smith's  Pr.  669,  (M  ed.) ; 
WUkins  V.  Stevens,  19  Ves.  117 ;  In  re  Isaac,  3  Myl.  &  Cr.  819 ;  Seton  on  Decrees, 

418 ;  Sangar  v.  Gardiner,  1  C.  P.  Cooper,  262 ;  Hunter  v. ,  6  Simons,  429 ;  and  In 

re  Stevenson,  14  Beavan,  27. 
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LoscoMB  i;.  Wintringham.^ 

August  5  and  Noyember  23,  1850. 

Charitable  Bequest 

Bequest  to  the  coyernon  of  a  society  instituted  for  the  "  increase  and  encouragement  of 
^x)d  senrants/'  &c  &c.    No  such  institution  could  be  found. 

Edd^  that  the  gift  was  charitable,  and  did  not  fail:— 

Sir  Clifton  Wintringham,  by  his  will  dated  in  1793,  gave  and 
bequeathed  the  sum  of  5002.  ^\o  the  governors,  guardians,  and 
trustees  of  a  society  instituted  for  the  increase  and  encourag'emeni  of 
good  servants^  to  the  intent  and  purpose  that  the  sum  of  500i.  of  law- 
ful money  of  Great  Britain  might  be  paid  to  the  governors,  guardians, 
and  trustees  of  the  said  society  for  the  increase  and  encouragement 
of  good  servants ; "  and  he  directed  it  ^  to  be  expended  and  applied  by 
them,  the  said  several  governors,  guardians,  and  trustees  for  the  time 
being,  in  such  manner,  and  for  such  uses  and  purposes,  as  to  them 
should  seem  most  meet,  and  best  adapted  towards  carrying  on  the 
well-planned  institution  and  intents  of  the  said  society." 

By  an  order  of  the  court,  it  was  referred  to  the  said  master,  to 
inquire  and  state  to  the  court  what  society  was  meant  and  intended 
by  the  testator,  as  ^  a  society  instituted  for  the  increase  and  encour- 
agement of  good  servants." 

The  master  reported  that  he  was  unable  to  state  to  the  court,  what 
society  was  meant  and  intended  by  Sir  Clifton  Wintringham,  the 
said  testator,  as  '^  a  society  for  the  increase  and  encouragement  of 
good  servants." 

A  petition  was  now  presented,  submitting  that,  as  the  society  could 
not  be  ascertained,  the  sum  of  500L  fell  into  the  residue,  and  the  peti- 
tion prayed  payment  accordingly. 

Mr.  BoupeU  and  Mr.  Calvert,  in  support  of  the  petition,  argued, 
that  there  was  no  gift  to  charity  generally,  but  to  a  particular  society, 
which  not  being  ascertainable,  the  legacy  lapsed ;  that  the  ^  encour- 
agement of  good  servants"  might  be  effected  by  an  act  of  mere 
benevolence,  apart  from  charity ;  and  a  trust  for  mere  benevolent  pur- 
poses generally  was  void.  That  the  nature  of  the  society  and  its 
objects  being  unknown,  it  was  therefore  impossible  to  decide  whether 
they  were  or  were  not  charitable. 

Mr.  Wrat/,  for  the  attorney-general,  submitted  that  this  was  a  chari- 
table gift ;  and,  inasmuch  as  the  master  was  unable  to  ascertain  what 
society  was  meant,  the  500^  ought  to  be  applied  by  sign-manual  for 
the  benefit  of  some  other  charity ;  Moggridge  v.  Thackwell,  7  Ves.  36 ; 
Mills  V.  Farmer,  19  Ves.  482,  and  1  Mer.  66. 

1 18  Beayan,  87. 
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The  Master  of  the  Rolls.  There  are  more  aathorities  on  the 
subject ;  I  will  look  at  them,  and  satisfy  myself  whether  the  purposes 
mentioned  in  this  gift  are  charitable  or  not.  If  this  was  a  charitable 
purpose,  the  only  reason  for  naming  the  governors,  &c.  was,  that  they 
might  be  the  instruments  for  the  application  of  the  fund.  If  the  gift 
be  not  valid,  it  must  be  because  it  was  for  a  benevolent  purpose,  and 
it  has  been  decided,  that  a  gift  for  benevolent  purposes  is  not  a  valid 
charitable  gift.  I  cannot  at  present  persuade  myself  that  this  is  not 
a  charitable  and  public  purpose  ;  and  I  cannot  suppose  that  the  testa* 
tor  had  a  special  intention  m  favor  of  this  particular  society  only.  I 
will  consider  it 

On  a  subsequent  day. 

The  Master  of  the  Rolls  said,  he  thought  there  was  a  sufficient 
charitable  gift,  and  he  ordered  the  5O0L  to  be  carried  over  to  a  separate 
account.^ 


1  The  following,  amon^  other  beqnestB,  have  been  held  void  as  charitable 
"  benevolent  purposes,"  James  ▼.  AUen,  3  Mer.  17 ;  **  objects  of  bencTolence  and  lii)cr* 
aUtr,"  Marice  ▼.  The  Bishop  of  Durham^  9  Vesey,  899,  affirmed  10  Yesey,  521 ;  ^  chari* 
table  or  other  purposes,"  EUis  y.  Selby,  7  Simons,  352,  and  1  Myl.  &  Cr.  286  ;^*  benevo* 
lent,  charitable,  and  religious  purposes,"  WiUiams  ▼.  Kershaw^  5  Law  J.  Rep.  (n.  b.) 
Chanc.  84 ;  cited  1  Keen,  232 ;  and  1  Bivl.  fie  Cr.  293,  298 ;  **  private  charity,"  Chnmanny 
T.  Butcher^  Turn.  &  Russ.  260 ;  "  for  charitable  or  public  purposes,"  or  **  to  any  per- 
son or  persons,"  as  his  executors  should  think  fit,  Vesey  y.  Jamson,  1  Sim.  fie  St  69 ;  ^  for 
such  uses  as  trustees  should  think  fit,"  Fowler  ▼.  GarUke^  1  Rubs,  fik  Myl.  232 ;  **  to  such 
persons  as  trustees  should  think  proper,"  Giths  v.  Rumsey,  2  Yes.  &  Beames,  p.  295 ; 
**  to  buy  such  books  as  might  have  a  tendency  to  promote  the  interests  of  virtue  and 
religion,  and  the  happiness  of  mankind,  and  distributing  such  books,"  Browne  v.  Yeally 
7  Yes.  50,  note  76,  p.  52,  referred  to  in  9  Yesey,  406, 10  Yesey  27,  Haimtve  on  the 
Thelluason  Act,  22,  and  2  Jurid.  Ang.  70,  162, 163 ;  '*  6000/.  for  a  hospitiS,  to  increase 
till  it  amounted  to  [blank]  for  supporting  [blank]  boys,"  Ewen  y.  Bannerman^  2  Dow 
&  CUHc,  74 ;  to  Roman  Catholic  oriests  for  prayers  for  tlie  repose  of  the  testatrix's 
soul,  WeH  y.  Shuttleworlh,  2  Myl.  &  K.  684 ;  **  for  the  relief  of  domestic  distress,  assist- 
ing indigent  bat  deserving  individuals,  or  encouraging  undertakings  of  general  utility," 
Kendall  v.  Granger,  5  Beavan,  p.  301 ;  to  Roman  Catholic  bishops  and  Uieir  successors, 
no  such  characters  being  known  to  the  laws  of  Ireland,  Attorney-General  y.  Paioer, 
1  Ball  &  B.  145 ;  for  the  maintenance  of  a  Jesuba,  or  assembly  for  reading  the  Jewish 
law,  and  advancing  their  holy  religion,  Da  Costa  y.  De  Pas,  Ambler,  228,  2  Swan. 
487  n.,  8.  c.  Dick.  258. 

The  following  gifts  have  have  been  held  valid :  '*  religious  and  charitable  institutions 


Powerseourt  y.  Powerseourt,  1  Molloy,  616;  "public  and  private  charities,"  and  to 
establish  a  life-boat,  Johnston  y.  Swann,  3  Madd.  457 ;  "  to  be  distributed  in  charity," 
"  either  to  private  individuals  or  public  institutions,"  Horde  y.  The  Earl  of  Suffolk^ 
2  Myl.  fi^  K.  59  ;  "  for  promoting  charitable  purposes  as  well  of  a  public  as  a  privato 
nature,  and  more  especially  in  relieving  distressed  persons,"  (admitted,)  Waldo  v.  Caley^ 
16  Yes.  206  ;  to  such  charitable  purposes  t^s  Y.  should  appoint ;  Y.  died  in  tcstator*9 
lifetime,  Moggridge y.  ThackweU,  7  Yes. p.  39 ;  "to  such  charitable  purposes  as  I  intend 
to  name  hereafter ; "  the  testator  named  them  not,  MUls  y.  Farmer,  19  Yes.  482, 1  Mer. 
55 ;  for  the  Welch  circulating  charity  schools,  and  for  the  increase  and  improvement 
of  Christian  knowledge  and  promoting  religion  as  most  conducive  to  the  said  charitable 
purposes,  and  moreover  to  buy  bibles  and  other  religious  books  to  be  divided  amongst 
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Jh  re  Bainbridge.^ 

Korember  25, 185a 

Order — Costs. 

Upon  a  motion,  after  taxation,  for  an  order  on  a  solicitor  to  pay  the  amount  found  dne  finom 
him,  he  was  also  ordered  to  pay  the  costs  of  the  application. 

,Upon  the  taxation  of  a  solicitor's  bill,  more  than  a  sixth  was  taxed 
off,  and  a  sum  of  money  was  found  due  from  the  solicitor  ta  the 
client.     A  motion  was  now  made  for  an  order  for  payment 

Mr.  Sidney  Smith  also  asked  for  the  costs  of  the  application.  He 
argued,  that  as  in  a  suit  the  costs  of  the  subpoena  for  costs  was  always 
inserted,  so  here,  the  order  to  enforce  payment  must  be  regarded  as 
part  of  the  necessary  costs  of  the  proceeding ;  and  that,  as  either  the 
client  or  the  solicitor  must  bear  the  costs,  it  was  but  reasonable  that 
the  solicitor,  who  had  rendered  the  application  necessary,  should  pay 
them. 

poor  pious  persons,  Attorney-General  ▼.  Stepney ^  10  Yes.  22 ;  a  bequest  of  the  sum  of 
1000/.  to  poor  housekeepers,  as  A  shall  appoint,  Attorney-General  y.  Pearcey  2  Atk.  87, 
and  Barnard.  Ch.  C.  208 ;  legacy  towards  establishing  a  bishopric  in  America,  Attorney' 
General  v.  Bishop  of  Chester,  1  Bro.  C.  C.  444 ;  bequest  of  annual  sum  for  repairs  of 


S.  for  ever,  Attorney-General  v.  Clarke,  1  4^hi-  ^^2 ;  legacy  to  the  poor,  Attomev-Gene* 
ral  Y.  Ranee,  cited  1  Ambl.  422 ;  to  promote  the  knowledge  of  the  Catholic  Christiaa 
religion  among  the  poor  and  ignorant  inhabitants  of  S.,  West  v.  Shuttleworth,  2  Myl.  Be 
K.  684 ;  ^*  for  the  use  of  Roman  Catholic  priests  in  and  near  London,"  Attomey-Gene" 
ral  V.  Gladstone,  13  Simons,  7  ;  ** charitable,  beneficial,  and  public  works"  at  Dacca,  in 
Bengal,  for  the  exclusive  benefit  of  the  native  inhabitants,  Mitford  v.  Reynolds,  1  Phil- 
lips, 185  j  **  poor  {>ious  persons,  male  and  female,''  &c.,  Nash  v.  Morky,  5  Beav.  177 ; 
for  erecdnff  a  hospital  for  persons  **  sick  of  the  smallpox,  or  any  other  infectious  dia> 
temper,"  Attorney-General  v.  Kell,  2  Beav.  575 ;  a  beauest  to  ten  worthy  men,  includ 
ing  some  learned  men,  to  purchase  meat  and. wine  fit  tor  the  service  of  the  two  nights 
of  the  Passover,  Straus  v.  Goldsmid,  8  Simons,  614 ;  bequest  to  the  widows  and  orphans 
of  the  parish  of  L.,  Attorney-General  v.  Comber,  2  Sim.  &  St  93 ;  bequest  for  putting 
out  **  our  poor  relations"  apprentices.  White  v.  White,  7  Yes.  422 ;  sift  for  and  towards 
establishing  a  school  in  B.,  Attorney-General  v.  WUliams,  4  Bro.  C.  U.  p.  526 ;  a  bequ^t 
for  preaching  a  sermon  on  Ascension  day,  for  keeping  the  chimes  of  the  church  in 
repair,  and  ror  payment  to  be  made  to  the  singers  in  the  gallexy,  Turner  v.  Ogden^ 
1  Uox,  316  ;  bequest  for  supplying  water  to  the  town  of  C.  ror  the  use  of  Uie  inhabit- 
ants, Jones  V.  Williams,  2  Ambler,  651 ;  a  gift  for  the  improvement  of  the  city  of  Bath, 
Howse  V.  Chapman,  4  Yes.  542 ;  gift  for  the  improvement  of  the  town  of  Bolton,  AUoT' 
ney-General  v.  Heelis,  2  Sim.  &  St  67 ;  g^  "  for  the  benefit,  advancement,  and  propa- 
gation of  education  and  learning  in  evexy  part  of  the  world,  as  far  as  circumstances 
will  permit,"  Whicker  v.  Hume,  14  Beav. ;  to  the  Chancellor  of  the  Exchequer  to  be 
appropriated  to  the  benefit  and  advantage  of  Great  Britain,  Nightingale  v.  Gotdbum^ 
5  Hare,  484,  and  2  Phillips,  594 ;  to  tLe  parish  of  G.  C,  West  v.  Knight,  1  Ca.  in  Ch. 
134 ;  for  purposes  cpnducing  to  the  good  of  the  county  of  W.  and  the  parish  of  h. 
especially.  The  Attorney-General  v.  The  Earl  of  Lonsdale,  1  Simons,  105 ;  and  see 
Attorney-General  v.  Mayor  ifc,  of  Carlisle,  1  Simons,  437  ;  Attorney- General  ▼.  Broumf 
1  Swan.  265  ;  Attorney-General  r.  The  Mayor  ifc.  ofJDuhUn^  1  BIL  (n.  s.)  312. 
1 13  Beavan,  108. 
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The  Master  of  the  Rolls.  PrimAfacie^  it  is  riffht  that  they  should 
fall  on  the  solicitor ;  and  on  affidavit  of  service  I  shall  make  the  order, 
stibject  to  the  other  side  appearing. 

Mr.  Souihgate  afterwards  appeared  for  the  solicitor}  but  the  order 
was  not  varied 


CooMBE  V.  Stewart.^ 

tfaiiiiaiy  81,  1851. 

Foreclosure  —  Extension  of  Time. 

Stch  in  the  case  of  infants,  the  coort  will  only  extend  the  time  for  payment  of  the  mortgage 
money,  upon  the  terms  of  immediate  payment  of  the  interest  and  costf . 

This  was  a  foreclosure  suit,  in  which  the  account  had  been  taken 
and  a  day  appointed  by  the  master  for  payment  The  defendants 
being  all  infants,  the  court  had  appointed  a  guardian  for  them  in  the 
suit  An  application  was  now  made  on  their  behalf,  to  extend  the 
time  for  completing  the  foreclosure.  It  appeared,  that  the  infants  had 
no  property  other  than  that  in  mortgage,  and  that  they  were  unable 
to  raise  any  funds  for  the  payment  of  the  interest  and  costs  now  due. 

Mr,  E,  Younge^  in  support  of  the  motion,  asked,  under  the  special  cir- 
cumstances of  the  case,  that  further  time  might  be  granted,  unfettered 
by  the  condition  of  paying  the  interest  and  costs,  as  in  E^re  v.  Han" 
sonj  2  Beav.  478 ;  it  being  obvious,  that  the  infants  were  unable  to 
comply.  He  urged,  that  it  would  be  unreasonable  to  compel  the 
guardian  appointed  by  the  court  to  pay  the  amount  out  of  his  own 

S socket.     He  admitted  that  he  had  been  unable  to  find  any  authority 
or  this  exception  to  the  general  rule. 

Mr,  SouUigate^  contra^  was  not  beard. 

The  Master  of  the  Rolls  said,  that  the  circumstance  that  infants 
were  interested  in  the  equity  of  redemption,  could  make  no  difference, 
and  that  the  time  could  only  be  extended  upon  the  terms  of  payment 
of  tbe  interest  and  costs. 

i  18  Beavan,  111. 
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Thmston  t;.  Smith. -^  Foley  t*.  Smith. 

Thruston  V.  Smith.^ 

Jasmaxj  31,  1S51. 

Applicaiion  to  Atnend — Delay. 

A  bni  of  1500  folios  was  filed  in  Febraaiy,  1850,  and  the  answer  of  900  folios  was  filed  in 
June.    On  motion  to  dismiss  in  Januaiy,  1851,  the  plaintiff  desired  time  to  amend: — 

Hdd^  that  the  delay  was  inexcusable,  and  the  bill  must  bd  dismissed,  unless  the  plaintiff  filed 
his  replication  forthwith. 

This  was  a  motion  to  dismiss  a  bill  for  want  of  prosecution.  The 
bill  was  filed  on  the  12th  of  February,  1850,  and  was  1500  folios  in 
length.  The  answer  was  filed  on  the  12th  of  June,  1850,  and  was 
dOO  folios  in  length.  The  plaintiff  did  not  obtain  an  office  copy  until 
the  12th  of  July.  He  laid  it  before  counsel  in  Michaelmas  term,  and 
obtained  his  opinion  thereon  on  the  20th  of  January.  In  answer  to 
the  motion  to  dismiss,  an  affidavit  was  made  by  the  plaintiff's  soli- 
citor, ^  that  no  counsel  could  be  found  to  advise  on  the  answer  until 
the  expiration  of  the  long  vacation." 

Mr.  Turner  and  Mr*  C.  M  Boupell^  in  support  of  the  motion. 

Mr.  SL  Stevens^  contrd,  stated,  that  the  delay  had  been  unavoidable, 
and  that  it  was  necessary  to  have  an  opportunity  of  amending  the 
bill    He  asked  for  time  for  that  purpose. 

The  Master  of  the  Rolls  refused  further  time,  saying,  that,  afler 
this  inexcusable  delay,  the  bill  must  be  dismissed  unless  the  plaintiff 
filed  his  replication  forthwith.' 


Foley  v.  Smith.* 

February,  1851. 

Order — Payment  into  the  Bank. 

Where  a  matter  is  pressing,  the  accountant-general  will  grant  his  dlrecttoa  to  pay  mone/ 

into  the  bank  instanter. 

An  order  was  made  on  a  party  to  pay  a  sum  of  money  into  court 
A  delay  took  place  in  drawing  up  the  order,  and  immediately  before 
the  expiration  of  the  time,  the  defendant  avoided  service  of  the  order. 

I  IS  Beavan,  112. 

s  In  CoUett  v.  Preston,  post,  the  Lord  Chancellor,  on  appeal  from  the  RoUb,  moderated 
the  strictness  which  the  Master  of  the  Bolls  had  recently  applied  to  these  cases. 
3  13  Beavan,  113. 
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A  motion  being  made  for  substituted  service  on  the  defendant,  he 
admitted  that  he  had  purposely  avoided  service,  because  (as  he  said) 
he  could  not  have  complied  with  the  order,  inasmuch  as  the  direction 
from  the  accountant-general  to  pay  the  money  into  the  bank  could 
not^  by  the  practice*  of  his  office,  be  obtained,  until  the  second  day 
after  bespeaking  it 

Mr.  Teed  and  Mr.  C.  Webster^  in  support  of  the  motion. 

Mr.  W.  T.  S.  Daniel^  for  the  defendant 

The  Master  of  the  Rolls  thought  it  necessary  to  cause  inquiries 
to  be  made  as  to  the  practice  of  the  accountant-general's  office,  when 
it  was  ascertained,  that  although  the  ordinary  rule  was  as  stated,  see 
1  Smith's  Pr.  pp.  812,  845,  (3d  ed.),  yet  that  in  pressing  cases  the 
direction  might  be  obtained  instanUr.^ 


Payne  v.  Little. 

Febrnwy  25, 1S51. 

Next  Friend  of  Feme  Covert  —  Practice. 

A  defendant  cannot  act  as  next  friend  of  a  plaintiff  ,/em«  etwerf. 

This  bill  was  filed  by  Anne  P.  Payne,  a  feme  covert^  by  Charles 
Henry  Payne  the  younger,  her  next  friend. 

By  amendment,  Charles  H.  Payne,  who  was  interested,  was  made 
a  defendant,  but  he  was  still  retained  as  next  friend. 

A  motion  was  now  made,  on  behalf  of  one  of  the  defendants,  that 
the  proceedings  might  be  stayed  until  the  plaintiff  should  have 
amended  the  bill,  by  substituting  a  new  next  friend.  An  affidavit 
filed  in  support  stated,  that  the  interest  of  the  plaintiff  and  her  next 
friend  were  conflicting.  ' 

Mr.  Lloydj  Mr.  Bagshawe^  and  Mr.  T.  Clarke  in  support  of  the 
motion,  referred  to  an  anonymous  case,  11  Jurist,  258 ;  in  which  the 
Vice-Chancellor  of  England  had  declined  to  allow  a  defendant  to  be 
next  friend  of  an  infant  plaintiff. 

Mr.  Tamer  and  Mr.  Selwyn^  contra^  argued,  that  this  was  not  a  ease 
like  the  one  cited,  of  the  next  friend  of  an  infant  plaintiff,  wfaa  had 
the  conduct  of  the  suit;  for  here,  the  next  friend  of  tfaie 


^  So,  in  the  secretary's  office  at  the  RoUa,  the  petition  is  usually  left  one  day,  and 
the  order  delivered  the  next ;  but  in  urgent  cases,  the  order  may  be  obtained  unmo- 
diately. 

'ISBearan,  lU. 

vol.  VII.  15 
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woman  bad  no  duty  to  perform,  and  was  simply  under  a  liability  for 
tbe  costs.  They  said  it  might  be  difficult  to  find  another  person  will- 
ing to  undertake  that  responsibility. 

Tbe  Master  of  the  Rolls.     I  have  no  doubt  that  tne  proceeding 
is  irregular,  and  the  order  must  be  made. 


Egerton  v.  Earl  Brownlow.^ 

Juno  28,  30;  July  2,  12;  Aagnst  30,  1851. 

TViU — Condition — Prerogative  —  Public  Policy — Proviso  as  to 

acquiring  a  Title. 

John  William,  late  Earl  of  Bridgwater,  by  his  will  gave  all  hiB  estates  to  trnstees  upon  tnut 
to  convey  the  same  to  certain  uses  therein  specified,  with  remainder,  after  the  determine* 
tion  of  the  estates  thereby  created,  to  the  use  of  Lord  Alford  for  ninety-nine  years,  if  he 
should  so  long  live,  remainder  to  trustees  to  preserve  contingent  remainders;  remainder 
to  the  use  of  Uio  heirs  male  of  his  body,  with  remainder  to  the  use  of  Charles  Cust  in 
similar  terms;  with  divers  remainders  over,  and  an  ultimate  remainder  to  his  own  right 
heirs  forever:  and  it  was  provided  that  if  Lord  Alford  should  die  without  having  acquired 
the  title  and  dignity  of  Duke  or  Marquis  of  Bridgwater,  to  him  «nd  the  heirs  male  of  his 
body,  then  and  in  such  case  the  use  and  estate  thereby  limited  to  the  heirs  male  of  his 
body  should  cease  and  be  void :  and  that  if  the  Earldom  of  Brownlow  should  descend  and 
come  to  him,  and  he  should  not  acquire  the  title  and  dignity  of  Duke  or  Biarquis  of 
Bridgwater,  to  him  and  the  heirs  male  of  his  body  before  the  end  of  five  years  next  after 
he  should  become  Lord  Brownlow,  then  the  several  uses  and  estates  directed  to  be  limited 
to  the  said  Lord  Alford,  and  to  the  heirs  male  of  his  body  should  thenceforth  cease  and  be 
void,  and  the  estates  should  be  enjoyed  according  to  the  subsequent  uses  and  limitations. 
The  will  also  contained  similar  provisos  as  to  the  other  estates  limited  to  the  persons  in 
remainder.  Upon  failure  of  the  previous  estates,  Lord  Alford  became  tenant  for  life,  but 
died  without  acquiring  the  title  of  Duke  or  Kaiquis  of  Bridgwater,  or  the  Earldom  of 
Brownlow.  His  eldest  son  filed  this  bill,  claiming  to  be  equitable  tenant  in  tail  of  the 
estates :  — 

A/<f,  upon  demurrer  to  the  bill,  that  the  above  proviso  was  a  valid  proviso,  and  the  plaintiff 
was  not  entitled  to  the  estates  in  possession ;  but  as  he  was  the  heir  of  the  testator,  and  was 
therefore  entitled  under  the  general  prayer  for  relief  to  call  upon  the  court  to  see  that  a 
proper  settlement  was  made  in  case  the  persons  in  remainder  should  not  fulfil  the  object 
of  the  testator,  the  demurrer  must  be  overruled.  ^ 

This  suit  was  instituted  for  the  purpose  of  having  it  declared  who 
was  the  person  entitled,  under  tbe  will  of  the  late  Duke  of  Bridg- 
water, to  the  large  estates  of  that  nobleman,  said  to  amount  tx>  about 
70,000/.  per  annum.  The  facts  of  the  case  were  these :  John  William, 
Earl  of  Bridgwater,  by  his  will,  dated  the  31st  of  March,  1823,  after 
giving  to  his  wife  an  annuity  of  12,000/.  per  annum,  and  various 
•other  large  legacies,  gave  and  devised  all  his  honors,  manors,  lands, 
tithes,  rents,  and  hereditaments  whatsoever  in  the  several  counties  of 
.Middlesex,  Hertford,  Buckingham,  Bedford,  Northampton,  Oxford, 
Salop,  Chester,  Flint,  York,  and  Durham,  and  elsewhere,  and  all 
other  his  real  estates  whatsoever,  to  the  use  of  the  Right  Hon.  Jobu 

1 20  Law  J.  Sep.  (n  b.)  Chanc.  €45 ;  1  Simoiui,  N.  8.  464. 
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Earl  Brownlow,  the  Right  Hon.  Edward  Herbert,  Lord  Viscount 
Clive,  and  Sir  Charles  Long,  their  heirs  and  assigns  forever,  upon 
trust  to  convey  his  estates  in  the  following  manner:  to  the  use  of  the 
heirs  of  the  body  of  the  testator,  with  remainder  to  the  use  of  the  said 
trustees,  their  executors,  administrators,  and  assigns,  for  the  term  of 
ninety  years ;  and  upon  the  expiration  of  that  term,  to  the  use  of  the 
Right  Hon.  James  Walter  Earl  of  Verulam,  and  the  Right  Hon.  John 
Thomas  Viscount  Sydney,  and  their  heirs,  during  the  life  of  his 
brother  the  Hon.  and  Rev.  Francis  Henry  Egerton,  in  trust  to  pre- 
serve contingent  remainders,  with  remainder  t^  the  use  of  the  first  or 
only  son  of  the  body  of  his  said  brother,  for  the  term  of  ninety-nine 
years,  if  such  first  or  only  son  should  so  long  live,  with  remainder  to 
the  first  and  other  sons  of  the  body  of  such  first  or  only  son  of  his 
brother  in  tail  male,  with  remainder  to  the  use  of  the  wife  of  the  tes- 
tator for  life,  and  after  her  decease  to  the  use  of  Dame  Amelia  Long 
for  ninety-nine  years,  if  she  should  so  long  live,  remainder  to  the  use 
of  the  heirs  male  of  her  body,  remainder  to  the  use  of  the  Right  Hon. 
John  Hume  Oust,  commonly  called  Lord  Viscount  Alford,  the  eldest 
son  of  John  Earl  Brownlow,  by  the  testator's  niece,  Sophia  Lady 
Brownlow,  for  ninety-nine  years,  if  the  said  Lord  Alford  should  so 
long  live;  remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  the  use  of  the  heirs  male  of  his  body ;  with  remainder^ 
in  default  of  such  issue  to  the  use  of  the  Hon.  Charles  Henry  Cust 
for  ninety-nine  years  if  he  should  so  long  live ;  remainder  to  trustees 
during  the  life  of  the  said  Charles  Henry  Cust,  to  preserve  contingent 
remainders ;  remainder  to  the  use  of  the  heirs  male  of  his  body,  sub- 
ject nevertheless,  as  to  all  the  said  trusts,  to  the  provisos  thereinafter 
contained. 

The  will  then  contained  various  other  limitations  over,  with  an  ulti- 
mate limitation  to  the  testator's  own  rights  and  heirs  forever ;  and  it 
was  expressly  declared  that  the  estates  limited  to  Lord  Alford  and  the 
Hon.  Charles  Henry  Cust  should  not  vest  in  them  as  estates  tail,  but 
that  the  vesting  in  their  heirs  male  should  not  take  place  until  after 
their  deaths. 

The  will  also  contained  a  proviso  that  any  person  taking  any  estate 
under  the  will  should  take  the  name  and  arms  of  Egerton;  and  then 
fdllowed  a  proviso  in  these  words :  —  "  Provided  always,  and  I  declare 
my  will  to  be  that  if  the  said  John  Hume  Cust,  Lord  Alford,  shall 
die  without  having  acquired  the  title  and  dignity  of  Diike  or  Marquis 
of  Bridgwater,  to  him  and  the  heirs  male  of  bis  body,  then  and  in 
such  case  the  use  and  estate  hereinbefore  directed  to  be  limited  to  the 
heirs  male  of  his  body  shall  cease  and  be  absolutely  void ;  and  that 
if  the  Earldom  of  Brownlow  shall  descend  and  come  to  him,  and  he 
shall  not  acquire  the  title  and  dignity  of  Duke  or  Marquis  of  Bridg- 
water, to  him  and  the  heirs  male  of  his  body,  before  the  end  of  five 
years  next  after  he  shall  become  Earl  Brownlow,  then  and  in  such 
case  the  several  uses  and  estates  hereinbefore  directed  to  be  limited  to 
the  said  John  Hume  Lord  Alford,  and  to  trustees  during  his  life,  for 
preserving  contingent  remainders,  and  to  the  heirs  male  of  his  body, 
shall  thenceforth  cease  and  be  absolutely  void,  and  that  my  said  here- 
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•ditaments  and  real  estates  hereinbefore  devised  shall  thereupon  go 
over  and  be  enjoyed  according  to  the  subsequent  uses  and  limitations 
declared  and  directed  by  this  my  will,  as  if  the  said  John  Hume  Lord 
Viscount  Alford  were  actually  dead  without  issue  male." 

The  will  then  contained  a  similar  proviso  with  regard  to  the  limita- 
tion to  the  Hon.  Charles  Henry  Cust.  The  testator  made  a  codicil 
to  his  will,  and  therein  recommended  the  said  Lord  Alford,  in  case  he 
should  become  Marquis  or  Duke  of  Bridgwater,  so  that  the  estates 
should  become  permanently  settled  on  him,  to  settle  them  upon  his 
brother,  it  being  understood  that  this  was  not  a  peremptory  obligation, 
«s  otherwise  his  refusal  might  tend  to  defeat  the  object  of  the  testator, 
of  uniting  the  estates  to  the  title  of  Marquis  or  Duke  of  Bridgwater, 
if  it  should  be  the  pleasure  of  the  crown  to  create  such  title,  so  as  to 
come  to  the  heirs  male  of  the  said  Lord  Brownlow  and  his  issue 
male. 

The  testator  made  other  codicils  not  affecting  the  present  question, 
-and  died  without  issue.  His  widow  died  in  l849.  The  brother  of 
the  testator,  the  Hon.  and  Rev.  Francis  Henry  Egerton,  became  Earl 
of  Bridgwater,  but  died  before  the  widow  of  the  testator.  The  sister 
of  the  testator,  Dame  Amelia  Long,  also  died  during  the  life  of  the 
testator's  widow,  leaving  two  daughters ;  one  became  Lady  Farnboi- 
rough  and  the  other,  Sophia,  had  married  Lord  Brownlow.  A*t  the 
^ate  of  the  will  Lady  Brownlow  was  dead,  but  had  left  two  sons-— 
the  said  Lord  Alford  and  the  Hon.  Mr.  Cust,  who  afterwards  took 
the  name  of  Egerton,  and  was  the  first  defendant  to  this  suit  Upon 
the  death  of  the  previous  tenants  for  life  named  in  the  will.  Lord 
Alford  came  into  possession  of  the  estates,  and  continued  in  posses- 
sion until  his  death,  which  took  place  in  the  year  1850.  Lord  Alford 
died  without  having  acquired  the  title  of  Duke  or  Marquis  of  Bridg- 
water, and  without  having  become  Earl  Brownlow.  This  bill  was 
filed  by  the  eldest  son  of  Lord  Alford,  claiming  to  be  equitable  tenant 
in  tail  of  the  testator's  estates.  The  claim  was  resisted  by  the  Hon. 
Mr.  Egerton  and  other  parties  in  remainder,  who  put  in  general  de- 
murrers to  the  bilL 

Mr.  J,  Russell  and  Mr.  Giffardy  in  support  of  the  demurrer,  con- 
tended that  the  plaintiff's  interest  under  the  will  had  entirely  failed. 
The  testator  had  expressly  said  that  if  Lord  Alford  died  without 
having  acquired  the  title  of  Marquis  or  Duke  of  Bridgwater,  then  the 
use  and  estate  limited  to  the  heirs  male  of  his  body  should  cease 
and  be  absolutely  void.  The  condition  as  to  acquiring  the  title 
was  a  condition  precedent,  and  that  condition  not  having  been  ful- 
filled, the  limitation  to  his  heirs  male  became  void.  The  testator's 
object  was  that  the  estates  should  be  enjoyed  by  a  person  having  the 
title  of  Duke  or  Marquis  of  Bridgwater,  and  that  they  should  go  to 
bis  nearest  of  blood,  provided  such  person  acquired  the  title ;  but  if 
not,  then  his  intention  was  that  more  remote  relations  should  have 
the  property.  This  was  a  very  natural  desure,  and  the  condition  he 
had  inserted  in  his  will  was  perfectly  valid.  It 'was  not  criminal, 
and  it  was  not  contrary  to  public  policy,  and  there  was  nothing  to 
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prevent  its  being  Btrictly  carried  oat ;  and  that  being  the  case,  the 
subsequent  limitation  to  the  defendant,  the  Hon.  Mr.  Egerton  came 
into  operation,  he  was,  therefore,  the  person  entitled  to  the  estates  for 
life. 

The  Solicitor'  General^  Mr.  Mdlinsj  Mr.  RendaUj  and  Mr.  ElmsUffy 
also  addressed  the  court,  in  support  of  the  demurrers. 

Sir  Fitzray  KeUy^  Mr.  Bethell^  Mr.  C.  Hall^  and  Mr.  Bobhotise,  on 
behalf  of  the  plaintiff,  submitted  that  the  proviso  in  the  will  of  the 
testator  constituted  a  condition  subsequent,  and  was  altogether  void. 
The  effect  of  the  proviso  would  be  to  destroy  an  estate  already  given, 
and  such  a  condition  must  be  construed  strictly :  nothing  could  be 
presumed  in  its  favor.  It  was  odious  in  law,  and  not  to  be  supported 
unless  conformable  to  the  strict  principles  of  the  court  The  condi- 
tion was  void  upon  two  chief  grounds :  First,  that  it  was  a  condition 
that  the  devisee  should  do  an  act  which  was  impossible,  namely,  to 
acquire  a  title  not  in  existence,  and  which  could  only  be  granted  by 
the  crown.  No  one  could  acquire  a  dignity,  nor  procure  the  crown  to 
confer  a  dignity;  and,  secondly,  though  it  was  the  undoubted  right 
of  the  <;rown  to  confer  such  a  dignity,  still  the  possibility  would  not 
give  validity  to  such  a  condition  or  support  the  limitation.  On  both 
these  grounds,  the  condition  was  obviously  impossible ;  as  regarded 
the  tenant  for  life,  it  was  not  in  his  power  to  obtain  the  title,  and  as 
regarded  the  crown  it  was  an  intentio  remota. 

It  was  also  submitted  that  the  condition  was  void  upon  still  higher 
grounds ;  that  one  who  acquired  an  estate  for  life  was  to  forfeit  it  and 
the  estate  to  pass  away  unless  he  acquired  a  title  or  dignity  to  be 
conferred  by  the  crown,  was  contrary  to  public  policy ;  that  it  had  a 
tendency  to  hold  out  an  inducement  to  the  tenant  for  life  to  resort  to 
unconstitutional  and  corrupt  means  to  obtain  it,  and  it  was  no  answer 
to  the  question  to  say  that  the  law  would  not  presume  a  resort  to  un- 
constitutional or  corrupt  practices,  or  that  the  crown  could  not  be 
induced  to  commit  a  wrong. 

The  condition  was  also  void,  because  it  tended  to  fetter  the  crown 
in  the  exercise  of  its  prerogative,  and  to  fetter  the  ministers  of  the 
crown  in  the  exercise  of  the  advice  they  might  feel  it  necessary  to 
give  to  the  crown.  The  only  result  was,  that  the  estate  ought  to  be. 
enjoyed  free  from  the  condition.  The  principal  question,  therefore, 
which  it  became  necessary  to  consider  was,  whether  this  was  a  condi- 
tion precedent  or  subsequent.  It  was  not  competent  for  the  court  to 
transpose  the  position  of  the  condition.  It  must  be  taken  as  it  stood 
upon  the  face  of  the  will,  otherwise  the  nature  of  the  clause  itself 
would  be  changed.  The  effect  of  transposition  would  be  to  alter  not 
only  the  nature  of  the  estate  limited  to  the  issue  in  tail,  but  it  would 
be  to  substitute  one  event  for  another,  on  which  all  the  subsequent 
remainders  in  the  will  were  to  take  effect  Such  a  condition,  if  held 
to  be  valid,  would  defeat  and  nullify  the  whole  will,  and  would  raise 
and  create  a  new  and  different  8i)ecies  of  limitation.  All  these  estates 
were  absolutely  granted,  and  all  the  limitations  prior  to  the  last  limita- 

15» 
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tion  to  the  right  heirs  of  the  testator  would  be  subject  to  the  condi- 
tion. If  all  the  limitations  failed,  then  the  plaintiff  would  be  entitled 
as  heir-at-law  of  the  testator. 

The  following  authorities  as  to  conditions  precedent  and  subse^ 
quent,  and  as  to  void  conditions  were  cited  during  the  argument,  and 
commented  upon  by  counsel  on  both  sides: — 

Perkins's  Profitable  Book,  tit.  *  Conditions,'  pi.  728,  735 ;  and  tit. 
*  Grants,'  pi.  56 ;  Pag-e  v.  Hai/wardy  Feame's  Contingent  Remainders, 
p.  424,  and  1  Salk.  570 ;  Gulliver  d.  Carrie  v.  Ashby^  Fearne,  425,  and 
4  BuiT.  1929;  Sheppard's  Touchstone,  tit.  'Condition,'  p.  123, 129, 
133.  Odious  to  the  law.  Peyton  v.  Bury^  2  P.  Wms.  625 ;  Davies 
V.  Lowndes^  2  Sc.  71 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  C.  P.  73 ;  Coke  upon 
Littleton,  *  Condition,'  201,  a ;  Surges  v.  Robinson^  3  Mer.  7 ;  Harvey 
V.  AstoHy  1  Atk.  361 ;  Perrin  v.  LyoUf  9  East,  170 ;  PapUlon  v.  Voice^ 
2  P.  Wms.  471 ;  Sugden's  Notes  to  Gilbert  op  Uses,  pp.  152  and 
177;  Bacon's  Abridgment^  tit. '  Conditions;'  Comyns's  Digest,  tit 
^  Condition ; '  2  Blackstone's  Com.  p.  126 ;  HackeU  v.  Tilley,  Holt's 
Rep.  204 ;  Evans  v.  Jones^  5  Mee.  &  W.  77 ;  s.  c.  8  Law  J.  Rep. 
(n.  8.)  Exch.  257. 

Judgment  reserved. 

August  20.  Lord  Cranworth,  V.  C.  The  bill  in  this  case  wa« 
filed  bv  John  William  Spencer  Brownlow  Egerton,  the  infant  son  and 
heir  of  the  late  Lord  Alford,  against  the  trustees  of  the  will  of  John 
William,  late  Earl  of  Bridgwater,  and  others,  and  it  prays  a  declara- 
tion, that  he  may  be  declared  to  be  equitable  tenant  in  tail  male  in 
possession  of  the  estates  thereby  devised,  and  that  the  trustees  may 
be  decreed  to  account  with  him  for  the  rents  and  profits  received  by 
them  since  the  deceases  of  Lord  Alford.  The  questions  in  the  cause 
turn  entirely  on  the  validity  of  certain  clauses  contained  in  the  will, 
and  the  bill  therefore  states  the  will  at  full  length.  The  material 
clauses  are  as  follows.  [These  clauses  will  be  found  fully  set  forth 
in  the  previous  statement  of  the  case.] 

The  bill,  after  setting  out  the  will  and  codicil,  states  that  the  testa* 
tor  died  on  the  21st  of  October,  1823,  and  that  soon  afterwards  the 
three  executors  duly  proved  the  said  will  and  codicil.  Lord  Alford 
being  then  in  the  twelfth  year  of  his  age ;  and  it  then  goes  on  to  state 
all  the  facts  necessary  to  raise  the  point  as  to  the  plaintiff's  title,  and 
which  are  shortly  as  follows :  All  the  debts  and  legacies  of  the  tes- 
tator were  duly  paid  by  the  executors.  On  the  testator's  death,  his 
brother  Francis  Henry  became  Earl  of  Bridgwater,  and  the  trustees, 
during  his  life,  duly  executed  the  trusts  for  the  ninety  years'  term. 
Earl  Francis  died  m  February,  1829,  without  having  been  married, 
and  not  having  been  created  Duke  or  Marquis  of  Bridgwater ;  and 
thereupon  the  testator's  widow  entered  on  all  the  estates,  being  enti- 
tled as  equitable  tenant  for  life  in  possession.  Sir  Charles  Long, 
after  the  testator's  decease,  was  created  Lord  Famborough,  and 
Amelia,  his  wife,  called  in  the  will  Dame  Amelia  Long,  died  in  June, 
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1831,  without  leaving  ifisue;  and  on  the  happening  of  that  event, 
Lord  Alford,  as  the  eldest  son  of  the  late  Sophia  Lady  Brownlow, 
became  heir-at-law  of  the  testates.  Lord  Farnborough  died  in  Janu* 
ary,  1838,  and  all  arrears  of  the  annuity  to  him  and  his  wife  were 
duly  paid  and  satisfied  up  to  their  respective  deaths.  Lord  Clive, 
one  of  the  trustees  named  in  the  will,  afterwards  became  Earl  of 
Powis,  and  died  in  January.  1848,  and  Wilbraham  Egerton  the  elder 
and  Edward  James,  now  Earl  of  Powis,  have  been  duly  appointed 
trustees  of  the  will  jointly  with  John  Earl  Brownlow,  in  the  place  of 
Charles  Lord  Farnborough  and  Edward  Herbert,  Earl  of  Powis,  and 
all  the  devised  estates  have  been  duly  vested  in  the  said  John  Earl 
Brownlow,  Wilbraham  Egerton  the  elder,  and  Edward  James,  Earl 
of  Powis,  and  their  heirs,  on  the  trusts  of  the  will.  The  testator's 
widow  died  in  February,  1849,  and  thereupon  Lord  Alford  entered 
into  possession  of  all  the  devised  estates,  and  so  continued  up  to  the 
month  of  January  last,  when  he  died,  leaving  the  plaintiff  his  eldest 
son  and  heir  male  of  his  body.  Lord  Alford  in  his  lifetime  executed 
the  jointuring  power  given  by  the  will,  by  appointing  to  Marrianne 
Margaret,  now  his  widow,  a  jointure  rent-charge  of  5,000/.  per  an- 
num, for  her  life,  in  the  event  of  her  surviving  him.  Lord  Alford,  in 
his  lifetime,  and  since  his  death  the  plaintiff  and  Charles  Henry  Cust, 
have  duly  complied  with  the  terms  of  the  will,  by  taking  and  using 
the  name  and  arms  of  Egerton,  and  obtaining  Her  Majesty's  authority 
so  to  do.  No  such  title  as  that  of  Duke  of  Bridgwater  or  Marquis 
of  Bridgwater  existed  at  the  date  of  the  will,  or  has  since  existed, 
and  Lord  Alford  never  succeeded  to  or  acquired  either  of  those  titles, 
nor  any  title  whatever,  save  that  of  Lord  Alford ;  and  no  settlement 
has  yet  been  made  of  the  testator's  estate  pursuant  to  the  directions 
of  the  will. 

Under  these  circumstances,  the  plaintiff  insists  that  he  is  equitable 
tenant  in  tail  in  possession  of  the  estates  devised  by  John  William, 
Earl  of  Bridgwater :  for  that  he  is  the  party  to  whom  the  trustees 
are  directed  to  convey,  as  being  the  heir  made  of  the  body  of  Lord 
Alford.  And  he  insists  that  the  subsequent  proviso,  giving  the  estate 
away  from  those  heirs  male  to  the  devisees  next  in  remainder,  is  void, 
as  being  contrary  to  public  policy,  and  so  incapable  of  being  enforced 
in  a  court  of  justice.  The  defendants  to  the  biU  are  the  brustees  of 
the  will ;  Lady  Alford,  who  is  interested  in  respect  of  her  jointure ; 
Charles  Henry  Egerton,  the  brother  of  Lord  Alford,  who,  according 
to  the  proviso  in  question,  is  now  the  equitable  tenant  for  life,  and  his 
infant  son  and  heir  apparent;  and  William  Tatton  Egerton  and  his 
infant  son  and  heir  apparent.  The  prayer  of  the  bill  is  that  the  plain- 
tiff', Lford  Alford,  may  be  declared  equitable  tenant  in  tail  male  in  pos- 
session of  the  estates  devised  by  the  testator,  and  that  the  trustees 
may  be  decreed  to  account  with  him  for  the  rents  and  profits  received 
by  them  since  the  death  of  Lord  Alford. 

To  this  bill  the  trustees  and  the  defendants,  Charles  Henry  Eger* 
ton  and  William  Tatton  Egerton,  and  his  infant  son,  have  put  in 
general  demurrers  for  want  of  equity,  which  were  very  fully  argued 
before  me  at  the  sittings  after  last  term*    The  plaintiffi  in  order  Xq 
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establish  his  right  to  the  relief  which  he  asks,  mast  make  out  two  pro- 
positions  :  first,  that  the  condition  defeating  the  limitation  in  favor  of 
the  heirs  male  of  the  body  of  Lord  Alford  is  a  condition  subsequent ; 
and,  secondly,  that  it  is  a  void  condition,  to  which  this  court  will  not, 
give  effect,  as  being  either  impossible  or  contrary  to  public  policy.  It 
is  necessary  for  him  to  make  out  that  the  condition  is  a  condition  sub- 
sequent ;  for  if  it  be  a  condition  precedent,  it  is  wholly  immaterial 
whether  the  act,  the  doing  of  which  constitutes  the  condition,  be  im- 
possible or  contrary  to  public  policy,  or  even  positively  illegal.  If  a 
devise  is  made  to  take  effect  only  on  the  happening  of  a  particular 
event,  then,  unless  the  event  hapi)ens,  there  is  no  gift,  and  all  inquiry 
as  to  the  character  of  the  act  on  which  the  condition  depends  is  nu- 
gatory. Thus,  if  an  estate  be  devised  to  A  for  life,  and  if,  during  A's 
life,  B  goes  from  London  to  Rome  in  three  hours,  then  at  the  death 
of  A  to  B  in  fee ;  or  if  the  devise  were  to  A  for  life,  and  if  during 
the  life  of  A,  B  shall  effectually  prevent  any  person  from  exercising  the 
business  of  a  baker  in  a  particular  town,  then  to  B  in  fee ;  or  to  A 
for  life,  and  if,  during  the  life  of  A,  B  shall  assault  and  beat  J.  S.  in 
revenge  for  an  affiront  he  had  offered  to  the  testator,  then  at  the  death 
of  A,  to  B  in  fee.  In  the  first  case,  the  condition  would  have  beed 
impossible  to  be  performed ;  in  the  second,  it  would  probably  be  con- 
sidered contrary  to  public  policy ;  in  the  third,  it  would  be  positively 
illegal.  But  still,  in  none  of  these  cases  would  B  acquire  any  title 
to  the  property  devised,  unless  the  conditions  were  performed.  The 
impossibility,  impolicy,  or  illegality  of  the  act,  would  afford  a  ^ood 
reason  for  its  not  being  performed ;  but  the  consequence  would  be, 
that  the  devise  would  fail,  not  that  B  would  take  without  performing 
the  condition. 

This  principle  is  so  clear  as  to  need  no  illustration ;  and  the  only 
question,  therefore,  on  this  part  of  the  case,  is,  whether,  on  the  fair 
construction  of  this  will,  the  obtaining  by  Lord  Alford  of  the  title  of 
Duke  or  Marquis  of  Bridgwater  is  a  condition  precedent  to  the  vest^ 
ing  of  any  estate  in  the  plaintiff  as  heir  male  of  his  body ;  for  if  it 
is,  then  it  becomes  immaterial  to  consider  whether  the  stipulation  be 
or  be  not  impossible  or  contrary  to  public  policy ;  and  I  am  clearly 
of  opinion  that  the  condition  is  a  condition  precedent,  and  not  a  con- 
dition subsequent.  In  determining  such  a  question,  we  must  look, 
not  merely  to  the  particular  words  in  which  the  condition  is  expressed, 
but  to  the  whole  context  of  the  will  or  other  instrument  in  which  it 
occurs ;  and  if  the  meaning,  as  collected  from  the  whole  context,  is, 
that  no  estate  is  to  vest  unless  on  a  particular  act  being  done  or  a 
particular  event  happening,  then  the  condition,  however  expressed,  is 
a  condition  precedent.  Now,  here.  Lord  Alfoid's  interest  was  an  in- 
terest for  ninety-nine  years,  if  he  should  so  long  live.  No  interest 
could  vest  in  the  plaintiff  until  the  death  of  Lord  Alford,  his  father. 
At  that  time  Lord  Alford  either  would  or  would  not  have  acquired 
the  title  of  Duke  or  Marquis  of  Bridgwater ;  if  he  had  acquired  it, 
then  the  estate  of  the  plaintiff  would  arise ;  if  he  had  not,  then  the 
estate  of  Lord  Alford's  next  brother  arose.  One  of  the  two  alterna- 
tives must  exist  at  the  death  of  Lord  Alford ;  and  in  the  one  case 


C0URT8  OP  CHANCERY,  1851.  177 

Egorton  v.  £aii  Brownlow. 

the  property  is  to  go  to  the  plaintiff,  in  the  other  it  is  not.  The  hap- 
pening  of  the  one  alternative  or  the  other  is  therefore  clearly  a  con- 
dition precedent ;  carrying  the  estates,  in  the  one  event  to  the  one 
Jine,  in  the  other  event  to  the  other. 

It  is  true,  that  the  expression  in  the  will  is,  that,  on  the  death  of 
Lord  Alford  without  having  acquired  the  title  of  Duke  or  Marquis 
of  Bridgwater,  the  estate  thereby  limited  to  the  heirs  male  of  his 
body  shall  cease  and  be  void ;  words  which,  if  strictly  construed,  are 
applicable  rather  to  the  effect  of  a  condition  subsequent  than  a  con- 
dition precedent  But  I  have  already  stated  that,  if  the  condition  is 
in  its  nature  precedent,  it  is  immaterial  in  what  words  it  is  expressed. 
No  estate  in  the  heirs  male  could  cease  or  be  void,  because  no  such 
estate  ever  existed.  It  could  only  arise  at  the  death  of  Lord  Alford ; 
and  at  that  instant  the  event  which,  according  to  the  expression  of 
the  will,  was  to  put  an  end  to  the  estate,  had  already  occurred.  In 
fact,  therefore,  it  never  existed.  The  contingency,  though  described 
in  the  will  as  making  void  the  estate  of  the  heirs  male,  did  not  and 
could  not  in  strictness  make  it  void,  but  would  prevent  its  existing; 
and  so  it  is,  to  all  intents  and  purposes,  a  condition  precedent  The 
reason  why  the  testator  used  the  expression  ^  shall  cease  and  be  void" 
is  apparent  from  the  context  The  proviso  is  so  framed  as  to  apply 
to  either  of  two  contingencies.  First,  that  which  has  hapf)ened, 
namely,  the  death  of  Lord  Alford  without  having  acquired  the  title ; 
and  secondly,  the  contingency  of  Lord  Alford  becoming  Earl  Brown- 
low,  and  not  acquiring  the  title  of  Duke  or  Marquis  of  Bridgwater, 
within  five  years  afterwards.  In  that  latter  event,  the  condition  would 
(so  far,  at  all  events,  as  relates  to  the  estate  of  Lord  Alford)  be  a  con- 
dition subsequent,  defeating  his  estate,  and  the  words  <^  shall  cease 
and  be  void"  would  be  strictly  proper.  This  sufficiently  explains  and 
justifies  the  use  of  the  words ;  but,  even  if  no  such  explanation  could 
have  been  given,  my  view  of  the  case  would  have  been  the  same. 
The  condition,  in  the  events  which  have  happened,  is,  in  substance,  a 
condition  precedent ;  and  so  the  precise  words  in  which  it  is  expressed 
are  not  material. 

It  was  argued,  that  as  the  condition  when  applied  to  this  latter 
contingency,  in  the  event  of  Lord  Alford  becoming  Earl  Brownlow, 
and  not  within  five  years  becoming  Duke  or  Marquis  of  Bridgwater,  is 
dearly  a  condition  subsequent,  therefore  it  must  be  so  in  the  other  event 
also,  namely,  that  which  has  happened,  of  Lord  Alford  dying  with- 
out acquiring  the  title,  for  that  the  same  words  cannot  import  a  con- 
dition subsequent  and  also  a  condition  precedent  But  I  can  see  no 
difficulty  in  so  moulding  the  words  as  to  make  them  meet  both 
alternatives.  In  the  one  case  they  prevent  any  estate  from  arising ; 
in  the  other  they  defeat  an  already  existing  interest  In  the  one, 
therefore,  they  import  a  condition  precedent ;  in  the  other  a  condition 
subsequent,  so  far,  at  all  events,  as  concerns  the  estate  of  Lord 
Alford ;  when  the  meaning  and  effect  of  the  words  are  once  ascer- 
tained, there  is  no  reason  why  they  should  not  perform  this  double 
function. 

Another  argument  pressed  on  me  as  a  reason  for  holding  this  to  be 
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a  condition  subsequent  was  founded  on  the  jointure  created  in  favor 
of  Lady  Alford.  Tiiat  jointure  is,  by  an  express  clause  in  the  will, 
made  to  cease  in  case  the  proviso  defeating  the  limitation  in  favor  of 
the  heirs  male  of  the  body  of  Lord  Alford  should  come  into  opera-, 
lion.  And  it  was  argued  that  this  was  clearly  a  condition  subsequent 
as  to  the  jointure,  and  so  must  be  subsequent  throughout  But^  even 
assuming  the  premises  to  be  correct-,  and  that  the  condition  is  a  con- 
dition subsequent  as  to  the  jointure,  still  the  character  of  the  condi- 
tion remains  unaltered  so  far  as  it  is  a  condition  affecting  the  estate 
of  the  heirs  male  of  the  body  of  Lord  Alford  It  still  remains  a  con- 
dition precedent  as  to  that  estate,  just  as  if  the  jointure  clause  had 
not  existed. 

Being,  therefore,  clearly  of  opinion  that  the  plaintiff  has  failed  to 
make  out  the  first  of  the  two  propositions  he  was  bound  to  maintain, 
in  order  to  show  that^  as  heir  male  of  the  body  of  Lord  Alford,  he  is 
entitled  to  an  account  of  the  rents  and  profits  received  by  the  trusteeS| 
it  might  seem  that  I  ought  simply  to  allow  the  demurrers.  But  this 
I  cannot  do,  for  a  reason  which  I  suggested  at  the  time  of  the  argu- 
ment. The  bUl  is  undoubtedly  framed  on  the  footing  of  the  plaintiff 
being  equitable  tenant  in  tail  in  possession,  and  so  entitled  to  an 
account  of  the  rents  and  profits  received  by  the  trustees ;  and  it  asks 
no  specific  relief  except  that  account,  and,  as  consequent  to  it,  the 
appointment  of  a  receiver.  To  no  part  of  that  relief  is  he,  in  my 
opinion,  entitled. 

But  it  appears  from  the  bill  that  no  settlement  has  yet  been  made 
by  the  trustees.  Now,  there  is  a  proviso  in  the  will  which  declares 
that,  if  the  defendant  John  Earl  Brownlow  should  be  created  Duke 
or  Marquis  of  Bridgwater,  with  a  limitation  of  the  title  to  him  and 
the  heirs  male  of  his  body  by  his  late  wife  only,  that  should  be 
deemed  equivalent  to  the  acquisition  of  such  title  by  Lord  Alford, 
and  the  estates  should  be  settled  so  as  to  be  thenceforth  enjoyed,  as 
if  the  proviso  for  determining  the  estates  of  Lord  Alford  and  the  heird 
male  of  his  body  had  not  been  contained  in  the  will.  If,  therefore, 
this  is  a  valid  proviso,  the  plaintiff  has  clearly  an  interest  in  taking 
care  that  the  settlement  to  be  made  shall  secure  to  him  his  rights 
under  this  latter  proviso,  whatever  those  rights  may  be.  Is,  then,  this 
proviso  valid  ?  The  question  as  to  its  validity  is  nearly,  though  not 
quite,  the  same  as  that  which  would  have  arisen  if  I  had  been  called 
on  to  decide  as  to  the  validity  of  the  condition  carrying  over  the 
estates  to  the  defendant  Charles  Henry  Egerton,  in  case  Lord  Alford 
had  become  Earl  Brownlow  and  had  not  within  five  years  become 
Duke  or  Marquis  of  Bridgwater :  t.  e.  its  validity  treating  it  as  a  con- 
dition subsequent.  The  question,  then,  would  have  been,  whether  a 
condition  defeating  a  vested  estate  in  case  the  owner  should  not 
acquire  a  specified  title,  was  good.  The  question  I  have  now  to 
decide  is,  whether  a  condition  defeating  a  vested  estate  in  case  a 
third  person  does  acquire  such  a  title,  is  good  ?  I  am  clearly  of 
opinion  that  it  is.  Though  this  precise  question  was  not  argued 
before  me,  yet  the  arguments  offered  for  the  purpose  of  shewing  the 
validity  of  the  condition  defeating  the  estate  of  Lord  Alford  and  the 
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heirs  male  of  his  body  in  case  he  should  not  become  Duke  or  Mar- 
quis of  Bridgwater,  treating  the  condition  as  a  condition  subsequent, 
are,  for  the  most  part,  applicable  to  the  question  of  the  validity  of  the 
condition  defeating  the  estate  now  vested  in  Charles  Henry  Egerton, 
in  case  Earl  Brownlow  should  become  Duke  or  Marquis  of  Bridg- 
water. 

First,  it  was  said,  such  a  condition  is  void  as  being  impossible,  for 
no  man  can  at  his  pleasure,  or  by  any  exertion  of  his  own,  become, 
or  cause  another  to  become  a  Duke  or  a  Marquis ;  and  it  is  certain 
that  no  estate,  once  vested,  can  be  defeated  by  a  condition  that  the 
grantee  shall  do  an  impossible  act.  But  the  fallacy  of  this  argument 
is  in  the  meaning  which  it  attributes  to  the  word  "  impossible."  The 
doctrine  is  confined  to  acts  in  the  nature  of  things  impossible ;  and 
where,  therefore,  the  condition  would,  in  effect,  be  repugnant  to  and 
nullify  the  grant  It  certainly  does  not  extend  to  cases  which  may 
possibly  happen,  however  improbable  they  may  be.  All  this  is  made 
very  clear  by  the  instances  given  in  Com.  Dig.  tit '  Condition,'  D.  2. 
*'  If  a  condition,"  Lord  Chief  Baron  Comyns  says,  ^  be,  to  do  a  thing 
which  by  no  means  can  be  done,  it  shall  be  said  to  be  an  impossible 
condition;  as  to  go  from  London  to  Rome  in  three  hours:  or  to 
assign  a  commission  of  bankrupt;  for  the  commission  cannot  be 
assigned.  But  if  the  condition  be  improbable  and  out  of  his  power 
to  do,  yet  it  shall  not  be  said  to  be  impossible.  As  if  the  condition 
be  that  a  married  man  shall  marry  such  a  woman ;  for  it  is  possible 
that  his  present  wife  may  die  before  him  and  the  other  woman.  So, 
though  it  be  out  of  human  power ;  as  that  it  shall  rain  to-morrow." 
These  instances  exhaust  the  whole  of  this  part  of  the  subject,  and 
shew  that  the  condition  here  is  not  an  impossible  condition  in  the 
sense  which  makes  such  a  condition  void.  It  is  not  in  the  nature  of 
things  impossible  that  the  Earl  Brownlow  should  be  made  Duke  or 
Marquis  of  Bridgwater  with  the  required  limitations  to  particular 
heirs  male  of  his  body.  It  is  not  certainly  in  the  power  of  Earl 
Brownlow  or  of  the  plaintiff  to  bring  about  such  a  result,  but  so  nei- 
ther is  it  in  the  power  of  a  married  man  to  marry  another  woman ;  in 
order  that  he  may  do  so  he  must  survive  his  wife  and  obtain  the  con- 
sent of  the  other  woman,  and  whether  he  shall  do  so  or  not  is  a  mat- 
ter beyond  his  power  to  decide ;  and  yet  such  a  condition  is  expressly 
stated  by  Chiet  Baron  Comyns  to  be  good,  and  not  void  as  impossi- 
ble. If,  indeed,  the  condition  had  been,  that  the  plaintiff  should 
create  Earl  Brownlow  Duke  or  Marquis  of  Bridgwater,  then  it  would 
have  been  void,  just  as  in  the  c€ise  of  a  condition  to  assign  a  commis- 
sion of  bankruptcy,  for  by  law  this  cannot  be  done ;  so  if  the  condi- 
tion were,  that  the  grantee  should  cause  it  to  rain  on  a  given  day,  this 
cannot  by  any  means  be  done,  and  so  would  be  deemed  impossible 
and  void. 

If,  then,  the  condition  is  not  void  as  being  impossible,  is  it  void  as 
being  against  public  policy,  i.  e,  as  tending  unduly  to  influence  the 
Crown  in  conferring  or  withholding  honors  ?  I  think  not  The  con- 
dition with  which  I  am  now  dealing,  is  a  condition  defeating  the 
estate  of  Charles  Henry  Cust  and  those  in  remainder,  in  case  the 
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Earl  Brownlow  should  become  Dake  or  Marquis  of  Bridgwater,  with 
a  limitation  of  the  title  to  particular  heirs  male  of  his  body.  There 
can  be  no  doubt  as  to  the  power  of  the  Crown  to  grant  such  a  dignity ; 
and  I  think  it  must  be  assumed  that  it  will  be  granted  or  withheld 
according  to  what  may  seem  just  and  fitting  to  the  sovereign,  without 
reference  to  the  interest  which  may  be  collaterally  affected  by  the 
grant  Should  such  a  title  be  conferred,  the  effect  will  be  incidentally 
to  benefit  the  heirs  male  of  the  body  of  Lord  Alford.  Should  it  be 
withheld,  the  effect  will  be  incidentally  to  benefit  Charles  Henry 
Egerton,  and  ultimately,  in  all  probability,  the  defendant  William 
Tatton  Egerton  and  his  children.  But  her  Majesty  must  be  taken  to 
Bland  perfectly  neuter  and  indifferent  as  between  the  heirs  of  Lord 
Alford  on  the  one  hand  and  Charles  Henry  Egerton  and  those  in 
remainder  after  him  on  the  other.  It  she  should  think  fit  to  grant  the 
proposed  title  to  the  Earl  Brownlow,  the  heirs  of  Lord  Alford  will 
incidentally  derive  a  great  benefit  If  she  should  not  think  fit  to 
make  such  a  grant,  Charles  Henry  Cust  and  those  in  remainder  after 
him  will  derive  the  same  benefit  But  the  Crown  being  perfectly 
neuter  between  those  two  lines,  I  do  not  see  that  there  is  any  press- 
ure on  the  sovereign  to  make  rather  than  to  abstain  from  making  the 
grant 

In  arguing  the  question,  whether  the  proviso  defeating  the  estate 
of  the  heirs  male  of  the  body  of  Lord  Alford  would  be  good  as  a 
condition  subsequent,  several  cases  were  suggested  to  show  that  the 
condition  might  embarrass  the  Crown  in  the  distribution  of  honors. 
The  crown,  it  was  said,  might  desire  to  grant  the  title  of  Duke  of 
Bridgwater  to  some  other  subject,  and  so  ought  not  to  be  hampered 
by  the  pressure  of  the  condition  now  under  discussion.  Again,  Lord 
Alford  himself  might  have  performed  some  signal  service  which  might 
make  it  expedient,  in  the  eyes  of  the  Crown,  to  make  him  a  Duke 
with  some  other  title  than  that  of  Bridgwater,  and  in  such  a  case  it 
was  said  the  condition  in  this  will  would  tend  to  fetter  the  Crown  in 
the  free  exercise  of  its  prerogative.  These  arguments,  if  well  founded, 
would,  perhaps,  apply  to  the  case  which  I  have  to  consider,  namely, 
the  proviso  defeating  the  estate  of  Charles  Henry  Egerton  and  those 
in  remainder  in  the  event  of  the  Earl  of  Brownlow  becoming  Duke 
or  Marquis  of  Bridgwater.  But  I  can  attribute  no  weight  to  such 
suggestions.  It  is  a  sufficient  answer  to  them  to  say  that  if  such  im- 
probable circumstances  should  occur,  it  must  be  presumed  the  Crown 
would  do  what  was  right  without  regard  to  any  interests  collaterally 
afiected.  In  the  first  case,  moreover,  it  may  be  observed  that  the 
Crown  might  create  a  second  Dukedom  or  Marquisate  of  Bridgwater 
if  it  should  seem  expedient  so  to  do ;  but  I  do  not  place  any  reliance 
on  this. 

The  only  other  ground  relied  on  by  the  plaintifTs  counsel  was,  that 
the  proviso  had  a  direct  tendency  to  induce  Lord  Alford  to  use  cor- 
rupt means  for  obtaining  the  proposed  object  But  this  is  not  so. 
The  object  proposed  to  Lord  Alford  (and  the  same  observation  now 
applies  to  Earl  Brownlow)  was,  that  he  should  become  Duke  or  Mar- 
quis of  Bridgwater.     To  hold  that  this  necessarily  or  naturally  im* 


COURTS  OF  CHANCERY,  1851.        181 

Egerton  v.  Earl  Brownlow. 

ports  that  he  should  use  corrupt  means  for  attaining  the  end  in  view, 
would  be  to  hold  that  such  means  were  the  necessary  or  natural  steps 
towards  the  object  in  view.  Prima  facie  it  must  be  supposed  that 
such  a  condition  will  influence  the  partv  affected  by  it  so  to  act  as  to 
merit  the  favor  of  the  Crown,  by  rendering  eminent  services  to  the 
state,  not  by  acting  dishonorably.  If  a  condition  subsequent  be  bad 
on  this  ground,  so  would  a  condition  precedent ;  and  if  it  be  bad  in 
the  case  of  the  high  honors  to  which,  in  the  present  instance,  it  refers, 
so  must  it  in  all  minor  cases,  where  the  obtaining  any  distinction  is 
the  condition  on  which  a  right  is  to  depend. 

Nothing  surely  is  mpre  common  than  to  devise  a  living  to  a  son  if 
he  enters  holy  orders.  In  order  to  obtain  the  benefit  of  such  a  gift 
the  son  must  become  first  a  deacon,  then  a  priest  The  natural 
course  for  such  a  purpose  is,  by  good  moral  conduct  and  competent 
study,  to  fit  himself  for  the  holy  office.  But  it  cannot  be  stated  as  a 
thing  impossible  that  he  should  attain  the  same  object  by  simoniacally 
corrupting  the  Bishop  by  whom  he  is  to  be  ordained.  Such  a  possi- 
bility, however,  could  never  surely  be  contended  to  affect  the  validity 
of  the  devise.  So,  in  case  of  a  devise  to  a  party,  if  he  should  obtain, 
a  degree  in  a  university,  or  is  called  to  the'  bar,  or  obtains  a  commis- 
sion in  the  army.  In  all  such  cases  it  might  be  suggested  as  possible 
that  the  partv  to  be  benefited  by  the  devise  might  be  led  to  use  cor- 
rupt means  for  attaining  the  proposed  end.-  In  these  cases,  indeed, 
the  object  might  be  said  to  be  in  some  sort  attainable  by  the  party 
himself,  and  not  to  depend  merely  on  the  will  of  a  third  person,  as  in 
the  case  of  honors  to  be  conferred  by  the  crown.  Undoubtedly  that 
is  so,  but  on  this  branch  of  the  argument  I  cannot  see  that  this 
makes  any  difference.  If  the  possibility  that  the  condition  may  lead 
to  the  use  of  corrupt  means  makes  the  condition  void,  it  must  do  so 
whether  the  attaining  the  object  depends  wholly  on  the  will  of  an- 
other or  is  more  or  less  dependent  on  the  party  himself.  The  impor- 
tant point  is  the  same  in  both  cases,  namely,  that  the  party  to  be 
benefited  may  be  led  to  resort  to  illegal  acts  to  obtain  or  to  assist  in 
obtaining  the  proposed  object.  I  think  this  is  not  material,  for  that 
unless  the  use  of  corrupt  means  must  necessarily  or  naturally  be  un- 
derstood as  those  to  which  the  party  was  intended  to  resort,  the  condi- 
tion is  not  void,  merely  because  it  may  induce  the  party  to  attempt 
•  by  unlawful  means  to  obtain  what  by  the  condition  it  was  meant  he 
should  get  by  lawful  means.  I  may  here  advert  to  the  case  of  The 
Earl  of  Kingston  v.  Pierpont^  1  Vern.  5,  for  the  purpose*  only  of  dis- 
tinguishing it.  There  the  testator  gave  10,000/.  to  be  employed  in 
procuring  a  Dukedom,  and  the  court  held  the  meaning  of  the  will  to 
be  (indeed  it  was  impossible  to  put  on  it  any  other  meaning)  that  the 
10,000/.  should  be  unlawfully  employed  in  procuring  the  Dukedom  by 
corrupt  means,  and  so  that  the  gut  was  void.  I  do  not  doubt  of  the 
propriety  of  that  decision,  but  for  the  reasons  I  have  already  stated  I 
do  not  think  it  applicable  to  the  present  case. 

On  the  whole,  I  am  therefore  of  opinion  that  the  proviso  carrying 
back  the  estate  to  the  heirs  male  of  the  body  of  the  late  Lord  Alford 
in  case  Earl  Brownlow  should  attain  the  dignity  of  Duke  or  Marquis 
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of  Bridgwater,  with  the  stipulated  limitations,  is  a  valid  proviso,  and 
so  that  the  plaintiff,  though  he  has  no  estate  in  possession,  has  yet  an 
interest  in  seeing  that  a  proper  settlement  is  made,  securing  to  him  his 
right  under  that  proviso.  And  I  think  that  this  bill  is  so  framed  as 
to  entitle  the  plaintiff,  under  the  prayer  for  general  relief,  to  call  on 
the  court  to  direct  a  proper  settlement  to  be  made  according  to  the 
directions  of  the  will,  securing  to  him  his  proper  interest  in  the  event 
of  Earl  Brownlow  becoming  Duke  or  Marquis  of  Bridgwater.  The 
result,  therefore,  is,  that  though  on  the  death  of  Lord  Alford  the 
beneficial  interest  in  the  estates  passed  to  the  defendant  Charles 
Henry  Egerton  for  ninety-nine  years,  if  he  should  so  long  live,  sub- 
ject to  the  proviso  for  defeating  that  estate,  and  so  the  plaintiff  has 
no  right  to  the  specific  relief  which  he  asks  for,  yet  he  has  a  remote 
possibility  of  interest  which  prevents  his  bill  from  being  demurrable. 
The  demurrers,  therefore,  must  be  overruled. 


Newman  v.  Warner.^ 

Jane  28,  1851. 

i 

Trustees  —  Appointment  —  New  Trustees  appointed  by  the   Court  ^^ 

Power  of  Sale, 

A  marriage  settlement  contained  a  power  for  the  two  trustees  and  the  snnriyor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  to  sell  certain  estates  with  the  consent 
of  the  husband  and  wife.  The  settlement  contained  no  power  of  appointing  new  trustees, 
One  trustee  died,  the  other  trustee  went  to  reside  abroad,  and,  upon  a  bill  filed  for  that 
purpose,  two  new  trustees  were  appointed  under  an  order  of  the  court :  — 

Hdd,  that  the  trustees  appointed  by  the  court  had  no  right  to  execute  the  power  of  sale. 

This  was  a  bill  filed  for  the  specific  performance  of  a  contract  for 
the  sale  of  an  estate.  The  defendant  objected  to  complete  the  pur- 
chase on  the  ground  that  the  plaintiff  was  not  able  to  make  a  good 
title  to  the  estate  under  the  following  circumstances :  — 

It  appeared  that  by  indentures  of  lease  and  release  dated  the  19th 
and  2()th  of  «May,  1817,  the  freehold  part  of  an  estate  was,  upon  the 
marriage  of  Charles  Barnard  with  Jane  his  wife,  conveyed  to  Wil- 
liam Wickens  and  John  Clapton  and  their  heirs,  to  the  use  of  certain 
trustees  for  a  term  of  ninety-nine  years  upon  the  trusts  therein  men- 
tioned, with  remainder  to  the  use  of  Jane  Barnard  and  her  assigns  for 
her  Ufe,  with  remainder  to  the  trustees  to  preserve  contingent  remain- 
ders, with  remainder  to  the  use  of  Charles  Barnard  and  his  assigns 
for  life,  with  remainder  to  the  trustees  to  preserve  contingent  remain- 
ders, with  divers  remainders  over ;  and  amongst  other  powers  in  the 

1  20  Law  J.  Bep.  (if.  s.)  Chanc.  654 ;  1  Simons,  k.  s.  457. 
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indenture  of  release  and  tsettlement,  was  a  power  whereby  it  was  de* 
Glared  that  it  should  be  lawful  for  Wickens  and  Clapton,  and  the  sur^ 
vivor  of  them,  and  the  executors  and  administrators  of  such  survivor, 
at  the  request  and  by  the  direction  of  Charles  Barnard  and  Jane  his 
intended  wife,  or  of  the  survivor  of  them,  such  consent  to  be  testified 
in  writing,  &c,  to  sell,  and  thereupon  to  appoint,  by  way  of  convey- 
ance, the  several  freehold  hereditaments  thereby  released,  and  the  fee 
simple  and  inheritance  thereof  to  any  person  or  persons,  either  together 
or  in  parcels,  for  such  price  or  prices  in  money  as  to  them  the  said 
trustees,  with  such  consent  as  aforesaid,  should  seem  reasonable  or 
proper,  with  the  several  clauses  and  provisions  usual  in  the  like  cases. 
But  the  indenture  contained  no  power  to  appoint  new  trustees  in  case 
of  Wickens  and  Clapton,  or  either  of  them,  dyitig,  refusing,  or  be- 
coming incapable  to  act  in  the  execution  of  the  trusts  ana  powers 
therein  contained.  Clapton  died  in  the  year  1832,  and  Wickens  left 
England  in  the  year  1840,  and  went  to  reside  at  the  Cape  of  Good 
Hope. 

A  bill  was  then  filed  for  the  appointment  of  new  trustees  in  the 
place  of  Clapton  and  Wickens,  and  thereupon  the  plaintiff,  Dorset 
Newman,  and  Edward  Auger,  since  deceased,  were  appointed  tru8« 
tees  under  the  direction  of  the  court,  in  the  place  of  Clapton  and 
Wickens,  and  a  conveyance  of  the  freehold  hereditaments  comprised 
in  the  indenture  of  settlement  was,  by  the  direction  of  the  court| 
made  by  the  person  appointed  in  that  behalf  by  the  court  to  the 
plaintiff  and  Edward  Auger  and  their  heirs,  upon  the  trusts  declared 
and  contained  concerning  the  same,  under  or  by  virtue  of  the  said  in- 
denture of  settlement  The  plaintiff  then  entered  into  an  agreement 
with  the  defendant  Warner  for  the  sale  to  him  of  the  said  estate,  but 
the  defendant  insisted  that  the  plaintiff  could  not  exercise  the  power 
of  sale  contained  in  the  settlement,  and  therefore  could  not  make  a 
good  title  to  the  estate.  This  bill  was  consequently  filed  for  specific 
performance  of  the  contract 

Upon  the  hearing  of  this  cause  a  reference  was  directed  to  the  mas- 
ter, to  ascertain  whether  a  good  title  could  be  made  to  the  freehold 
estate.  The  master  made  his  report,  dated  the  30th  of  May,  1850, 
and  thereby  found  that  the  plaintiff  could  not  make  a  good  title  to 
the  said  estate. 

The  case  now  came  on  upon  exceptions  to  the  master's  report 

Mr.  Stuart  and  Mr,  Chichester  appeared  in  support  of  the  excep- 
tions, and  contended  that  the  plaintiff,  having  been  appointed  a  trus- 
tee by  the  court,  could,  at  the  request  of  Mr.  and  Mrs.  Barnard,  effect- 
ually exercise  the  power  of  sale  contained  in  the  settlement  in  favor 
of  a  purchaser,  as  he  stood  in  the  place  of  the  original  surviving  trus- 
tee. That  if  the  original  trustee  (had  he  been  in  this  country)  could 
have  exercised  the  power,  the  present  plaintiff,  standing  as  he  did  in 
his  place,  could  do  so  equally  well.  The  case  of  Drayson  v.  Pocockj 
4  Sim.  283,  was  cited  in  support  of  this  argument 

3b'.  Bethell  and  Mr.  BudaUj  contra,  contended  that  the  plaintiff  was 
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not  a  trustee  who  could  exercise  the  power,  inasmuch  as  it  extended 
only  to  the  two  first  appointed  trustees,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor.  This  power  was  to  dis- 
charge the  estate  from  the  uses  and  trusts  of  the  settlement  It  was, 
in  enect,  a  power  of  revocation  and  new  appointment  It  was  not  a 
power  incident  to  an  office,  or  appendant  to  an  estate,  but  a  power 
which  was  derived  under  the  Statute  of  Uses,  and  must  be  exercised 
strictly  on  the  terms  and  in  the  language  in  which  it  was  created. 
The  question  was,  whether  the  plaintiff  had  obtained  the  legal  estate, 
and  it  was  necessary  to  ascertain  whether  he  was  a  donee  of  the 
power  or  not.  It  had  been  contended  that  the  person  appointed  by 
the  court  became  possessed  of  every  power,  legal  or  otherwise,  con- 
tained in  the  settlement ;  but  the  plaintiff  did  not  answer  the  definition 
contained  in  the  settlement  He  was  not  the  survivor  of  the  original 
trustees,  nor  the  executor  of  such  survivor,  and  therefore  could  not  be 
the  person  to  exercise  the  power.  This  was  a  discretionary  trust, 
vested  in  the  original  trustees,  to  be  exercised  with  the  consent  of  the 
husband  and  wife ;  and  a  sale  under  that  power  would  be  prejudicial 
to  the  interests  of  the  children  and  those  entitled  under  the  settle- 
ment. 

The  following  cases  were  cited :  Toumsend  v.  Wilson^  1  B.  &  Aid. 
608 ;  Fordyce  v.  Bridges,  2  Phil.  497 ;  s.  c.  17  Law  J.  Rep.  (n.  s.) 
Chanc  185 ;  Choke  v.  Orawfordy  13  Sim.  91 ;  s.  c.  11  Law  J.  Rep. 
(n.  s.)  Chanc  406 ;  Mortimer  v.  Ireland^  6  Hare,  196 ;  s.  c.  16  Law  J. 
Rep.  (n.  s.)  Chanc.  416 ;  Oglander  v.  Oglander^  2  De  Gex  &  Sm. 
381 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Chanc  439. 

Lord  Cranworth,  V.  C.  If  I  had  any  doubt  upon  this  case  I 
should  take  time  to  consider  the  question,  but  I  really  have  no  doubt 
whatever  upon  it  What  the  pleadings  were  in  Barnard  v.  Barnard^ 
in  which  suit  the  plaintiff  was  appointed  trustee,  I  do  not  know,  but 
it  does  not  appear  to  me  that  there  are  any  objections  remaining 
which  involve  that  question.  I  am  of  opinion  that  the  parties  here 
have  been  acting  upon  a  mistake.  The  court  of  chancery  has,  no 
doubt,  jurisdiction  to  appoint  new  trustees  where  there  is  a  proper 
case  made  out  If,  upon  the  death  or  resignation  of  trustees,  there  is 
no  one  who  can  appoint  new  trustees,  and  a  duty  remains  to  be  per- 
formed, the  court  will  take  upon  itself  to  substitute  others,  and  any 
parties  dealing  with  them  will  be  as  safe  as  if  they  were  deaiing  with 
the  original  trustees,  in  any  matters  in  which  the  original  trustees 
might  themselves  have  acted.  The  court  there  would  have  it  all 
under  its  own  control;  but  here  the  question  is,  what  power  the 
court  has  to  appoint  persons  to  alter  the  legal  effect  of  a  settlement 
made  under  the  Statute  of  Uses.  My  opinion  is  that  the  court  has 
no  such  power.  The  court,  indeed,  under  the  statute,  might  enable 
the  plaintiff  to  do  what  the  original  trustees  might  have  enabled 
him  to  do,  and  he  would  have  the  same  power  as  if  Mr.  Wickens 
had  appointed  him.  Then  the  question  is,  could  Wickens  himself 
have  done  this?  I  think  not  The  estate  was  settled  upon  suc- 
cessive tenants  for  life  by  legal  devolution  under  the  Statute  of 
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Uses ;  and  the  question  is,  how  can  that  be  got  rid  of?  Why,  by 
nothing  but  a  stipolation  by  the  parties  themselves  who  made  it, 
that  there  should  be  a  power  to  get  rid  of  those  uses.  Such  a 
power  must  always  be  construed  strictly.  Here  the  power  was  g^ven 
to  be  exercised  by  A  and  B,  or  the  survivor  of  them,  or  to  the  ex* 
ecutors  or  administrators  of  such  survivor;  and  now  the  power  is 
not  sought  to  be  exercised  by  any  of  them,  but  by  certain  persons 
to  whom  the  survivor  had  thought  fit  to  transfer  the  trust  I  speak 
of  them  as  the  persons  to  whom  the  survivor  transferred,  because,  al- 
though it  was  done  under  an  order  of  the  court,  that  is  the  same 
thing  in  effect  All  that  can  be  said  in  that  respect,  is,  that  the  par- 
ties cannot  find  fault  with  Wickens ;  but  the  question  .is,  does  that 
S've  the  right  to  the  trustees  to  do  that  which  was  not  stipulated 
r  by  the  parties  themselves  ? 

As  to  the  authorities  which  have  been  cited,  I  think  nothing 
could  be  more  strong  than  the  case  of  Tbvmsend  v.  Wilson,  In  that 
case  a  power  of  sale  was  reserved  to  three  trustees  and  their  heirs ; 
one  of  the  trustees  died,  and  the  two  survivors  executed  the  power, 
and  it  was  held  that  the  power  was  not  well  executed,  idthough  the 
deed  expressly  provided  that  the  money  arising  from  ^e  sale  should 
be  intrusted  to  the  trustee  for  the  .time  being,  and  although  there  was 
a  power  to  appoint  new  trustees.  I  care  not  whether  the  King's 
Bench  or  Lord  Eldon  was  right  in  that  -decision,  because  in  neither 
way  does  it  applv  to  the  present  case,  because  the  circumstances  were 
dinerent,  although  the  doctrine  applies.  Lord  Eldon  thought  it  meant 
to  the  survivor,  &c. ;  and  the  doctrine  laid  down  is  an  authority  for 
this  case,  for  no  one  can  say  the  person  appointed  by  the  court  was 
ever  contemplated  by  the  parties.  The  doctrine  of  Toumsend  v.  Wtl* 
son  has  never  been  questioned  as  doctrine,  though  the  circumstances 
of  the  case  might  have  been  sufficient  to  have  taken  it  out  of  the 
doctrine. 

I  am  of  opinion  that  there  is  no  power  in  the  plaintif!  to  revoke 
this  settlement,  and  under  these  circumstances  I  think  the  finding  of 
the  master  was  right ;  and,  therefore,  the  exceptions  must  be  oveiruled, 
and  the  present  application  dismissed  with  costs. 


ZULUETA  v.    VlNBNT.^ 
April  15,  1851. 

Injunction  —  Amendment 

HTliere  the  common  injanetion  has  'been  dissolTcd  on  the  merits  in  the  answer,  and  the  bin 
is  afterwards  amended,  a  like  injunction  cannot  be  obtained,  as  of  course,  for  want  of 
appearance  to  the  amended  bilL 

1 14  Beavan,  2. 
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In  this  case,  the  plaintiif  obtained  the  common  injunction  to  stay 
proceedings  at  law.  The  defendant  who  was  in  Cuba,  filed  his 
answer,  and  the  injunction  was,  on  the  13th  of  January,  1851,  dis- 
solved on  the  merits.  On  the  23d  of  January,  the  plaintiff  having 
made  the  affidavit  required  by  the  68th  order  of  8th  of  May,  1845, 
Ordines  Can.  308,  ^  that  the  matter  of  the  proposed  amendment  was 
material,  and  could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  the  bill,"  obtained  leave  to  amend,  and,  having  done 
so,  he  served  the  subpama  on  the  defendant's  solidtor.  See  26th  order 
of  May,  1845,  Ordines  Can.  294.  On  the  12th  of  March  last,  the 
plaintiff  obtained  an  order  fcnr  liberty  to  enter  an  appearance  for  the 
defendant  under  the  29th  order  of  8th  of  May,  1845. 

Instead  of  entering  such  appearance,  the  plaintiff,  on  the  19th  of 
March,  obtained,  as  of  course,  an  order  for  the  common  injunction 
for  want  of  appearance  to  the  amended  bill,  upon  affidavit  of  service 
of  the  subpasnay  and  on  evidence  of  no  appearance  having  been 
entered. 

A  motion  was  now  made  to  discharge  the  order  for  the  injunction. 

Mr,  Lloyd  and  Mr.  WiUcock  in  support  of  the  motion.  By  the  old 
practice,  independent  of  the  general  orders,  a  plaintiff  could  not,  after 
the  commoQ  injunction  had  been  dissolved  on  the  merits,  obtain  an 
order  of  course  for  an  injunction,  for  default  of  answer  to  the  amended 
bill ;  for  there  must  be  not  only  a  default  of  the  defendant,  but  also 
a  special  application  upon  an  affidavit  of  merits ;  Dravers  v.  Lord 
Stafford^  2  Ves.  sen.  19 ;  Anon.  3  Atkyns,  235 ;  James  v.  DowneSj 
18  Ves.  522 ;  and  when  the  defendant  is  resident  abroad,  the  plaintiff 
must  satisfactorily  account  why  the  new  facts  were  not  put  into  the 
original  bill ;  Norris  v.  Kennedy^  11  Ves.  565. 

The  question  is,  how  far  this  practice  is  altered  by  the  general 
orders.  It  will  be  contended  by  the  plaintiff,  that  under  the  59tb  order 
of  the  8th  of  May,  1845,  Ordines  Can.  306,  a  plaintiff  is,  in  all  caseSj 
entitled  to  the  common  injunction,  where  a  defendant  does  not  appear 
within  eight  days ;  but  that  order  has  application  only  in  an  ordinary 
case,  where  no  injunction  has  been  previously  obtained.  If  it  applied 
to  every  case  it  would  have  the  effect  of  repealing  the  3d  order  of  the 
9th  of  May,  1839,  Ordines  Can.  136,  which,  to  enable  a  plaintiff  to 
obtain  the  common  injunction  on  an  amended  bill,  requires  an  affida- 
vit of  the  truth  of  the  amendments.  It  is  not  repealed  directly,  and 
that  it  is  not  repealed  constructively  appears  from  the  16th  oider  of 
the  8th  of  May,  1845,  art  36,  Ordines  Can.  288,  which  provides, 
that  <'  a  defendant,  being  served  with  sttbpasna  to  answer  an  amended 
bill  praying  an  injunction  to  stay  proceedings  at  law,  and  desiring  to 
avoid  a  motion  for  an  injunction  on  affidavit  of  the  truth  of  the  amend- 
ments,  has,  for  that  purpose,  only  eight  days  after  appearance,  within 
which  he  is  to  plead,  answer,  or  demur  to  such  amended  bilL" 

So,  the  16th  order  of  the  8th  of  May,  1845,  art  3,  Ordines  Can. 
277,  provides,  that  if  a  defendant  does  not  appear  in  eight  days,  he 
becomes  subject  to  this  liability : — ^^  If  the  bill  prays  for  an  injunction 
to  stay  proceedings  at  law,  the  plaintiff  may  obtain  an  order  for  the 
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common  injunction,  if  no  injunction  has  been  previously  obtained.^ 
The  case,  therefore,  is  not  within  any  of  the  new  orders,  but  is 
governed  by  the  did  practice. 

Secondly,  the  plaintiff  having  obtained  liberty  to  enter  an  appear- 
ance for  the  defendant,  impliedly  undertook,  and  became  bound,  to  do 
so.  He  cannot  avail  himself  of  the  want  of  appearance  occasioned 
by  his  own  default,  for  the  purpose  of  obtaining  a  benefit  (or  himself. 
They  also  cited  Eykm  v.  Mostyn^  13  Jurist,  975. 

Mr.  Roupett  and  Mr.  L.  Shadwell^  contra,  admitted  that  the  old  practice 
was  as  stated ;  but  they  argued,  that  ibe  terms  of  the  59th  order  were 
unlimited  and  applied  to  every  case,  for  it  provided,  that  <<  the  plain- 
tiff in  a  bill  praying  an  injunction  to  stay  proceedings  at  law  is  enti- 
tled, as  of  course,  on  motion  or  petiticm,  and  without  an  attachment, 
to  the  common  injunction  for  want  of  appearance,  if  a  defendant  has 
not  appeared,  in  person  or  by  his  own  solicitor,  on  or  after  the  expira- 
tion of  eight  days  from  the  service  of  the  subptenay  and  for  want  of 
answer,  if  a  defendant  is  in  default  for  want  of  answer,  on  or  after  the 
expiration  of  eight  days  from  the  day  on  which  an  appearance  was 
entered  by  or  for  him." 

That,  under  the  68th  order  of  May,  1845,  Oidines  Can.  309,  the 
plaintiff  had  already  shewn  ^  that  the  matter  of  the  proposed  amend- 
ment was  material,  and  could  not,  with  reasonable  diligence,  have 
been  sooner  introduced  into  the  bilL" 

The  Master  of  the  Rolls.  It  is  admitted,  and  necessarily  so, 
that,  under  the  old  practice,  an  affidavit  of  the  truth  of  the  amend- 
ment would  have  been  necessary  to  entitle  the  plaintiff,  under  the  cir- 
cumstances of  this  case,  to  obtain  the  common  injunction.  The 
question  is,  whether  the  general  orders  of  the  court  have  altered  that 
practice.  The  plaintiff  refers  me  to  the  59th  order  of  the  8th  of  May, 
1845,  Ordines  Can.  306,  which,  standing  by  itself,  would  have  that 
effect,  for  it  is  suffidentlv  extensive  in  its  terms  to  include  every  case. 
But  it  has  been  argued,  and  I  think  with  reason,  that  if  it  is  thus 
construed,  it  must  have  the  efiect  of  repealing,  by  implication,  the  3d 
order  of  fbe  9th  of  May,  1839,  Ordines  Can.  136,  which  requires  an 
affidavit  to  enable  the  plaintiff  to  obtain  the  common  injunction  upon 
an  amended  bill.  Now  if  this  were  a  case  of  an  injunction  for  want 
of  answer^  I  should  certainly  consider  the  case  within  the  3d  order  of 
May,  1839,  and  require  an  affidavit  of  the  truth  of  the  amendment, 
which  wotdd  not  be  necessary  if  that  order  had  been  repealed.  If  it 
did  not  repeal  it,  then,  as  nothing  distinct  is  said  as  to  obtaining  the 
common  injunction  on  an  amended  bill,  for  want  of  appearance,  the 
old  practice  would  be  left  as  it  was. 

That  the  59th  order  of  1845,  did  not  repeal  the  3d  order  of  1839,  is 
confirmed  by  the  3d  article  of  the  16th  order,  which  subjects  a  defend- 
ant to  the  common  injunction  for  want  of  appearance,  ^  if  no  injunc- 
tion has  been  previously  obtained;"  and  by  the  36th  section  of  the  16th 
order  of  the  8th  of  May,  1845,  issued  simultaneously  with  the  59th  order, 
which  speaks  of  avoiding  an  iiyunetion  on  an  amended  bill,  ^*  on  affi- 
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davit  of  the  truth  of  the  amendments."  It  is  trae  that  this  section  of 
the  16th  order  applies  only  to  a  default  in  not  answering,  but  it  shews, 
that  the  court  assumed  that  an  affidavit  was  indispensable  to  obtain 
such  an  injunction  oii  an  amended  bill.  I  am  of  opinion,  that  the 
59th  order  did  not  mean  to  say,  that,  in  case  of  default  of  answer  to 
an  amended  bill,  an  affidavit  is  not  necessary.  But  the  terms  of  the 
59th  order  would  equally  apply  both  to  cases  of  want  of  answer  and 
of  want  of  appearance.  Why  should  I  construe  it  differently  in  the 
two  cases  ?  If  the  construction  is  to  be  the  same  in  both  cases,  I 
must  consider,  that  the  59th  order  was  not  intended  to  apply  to  the 
case  of  an  amended  bill,  where  an  injunction  had  been  previously 
obtained,  and  dissolved  on  the  merits  in  the  answer ;  because,  by  the 
existing  practice  at  the  time,  an  affidavit  was  necessary.  I  may  also 
add,  that  when  the  orders  of  1845  intended  to  repeal  those  of  1839,  it 
has  done  so  in  express  terms ;  as  in  the  case  of  the  1st  and  2d  orders 
of  the  9th  of  May,  1839,  Ordines  Can.  272. 

One  argument  was  used  by  the  plaintiff,  which  at  first  struck  me. 
It  was  urged,  that  the  omission  was  suppUed  by  the  affidavit  made 
under  the  68th  order,  Ordines  Can.  308 ;  but  on  referring  to  it,  I  find 
it  verifies  the  materiality  of  the  amendments  and  the  diligence  exerted 
in  making  them,  but  not  the  truth  of  the  amendments,  which  was  the 
very  thing  indispensably  requisite  under  the  old  practice.  I  think  that 
in  this  case  the  order  of  course  was  not  properly  obtained,  and  I  must 
discharge  it,  but  without  costs,  there  being  sufficient  doubt  on  the 
orders  to  justify  the  plaintiff  in  making  this  attempt 


DUBERLY   V.  DaY.^ 
April  25, 1851. 

Practice — Foreclosure — Inquiry. 

Uppn  a  bill  of  foreclosare  by  first  mortgagee,  there  was  a  contest  between  the  defendants,  the 
puisni  mortgagees,  as  to  their  respective  priorities:— 

The  court  held  that  it  most,  in  the  first  instance,  direct  an  inqniiy. 

This  was  a  bill  of  foreclosure  filed  by  the  first  mortgagee,  against 
the  mortgagor  and  subsequent  incumbrancers. 

There  was  a  contest  between  the  co-defendants  as  to  the  priority 
of  their  incumbrances,  and  the  order  iil  which  they  were  entitled  to 
redeem  the  plaintiff,  one  question  being,  as  to  the  effect  of  an  assign 
ment  by  a  husband  of  his  wife's  reversionary  interest  in  leaseholds ; 
see  Donne  v.  Hartj  2  Russ.  &  AL  360.  The  plaintiff  had  not  proved 
the  defendant's  securities. 

Mr.  Walpole  and  Mr.  Fleming,  for  the  plaintiff,  asked  for  the  usual 
decree,  for  redemption  or  foreclosure  against  all  the  defendants. 

A 14  Beavan,  9. 
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Mr.  K  Parker  Mr.  Hardy^  Mr.  lAoydy  and  Mr.  Toller^  for  several 
defendants,  insisted  on  their  respective  priorities. 

Guardner  v.  Boucher^  since  reported,  13  Beavan,  59,  was  referred  to. 

The  Master  of  the  Rolls.  I  cannot,  in  this  stage  of  the  cause, 
decide  a  question  between  co-defendants,  yet  to  exclude  any  of  them, 
or  to  postpone  their  priorities,  I  must  preface  the  decree  with  a  declar- 
ation of  their  rights.  How  can  I  possibly  do  that  without  givine 
them  an  opportunity  of  meeting  the  case  made  against  them  ?  If 
the  plaintiff  had  raised  the  question,  the  defendants  might  have  met 
it,  and  as  between  them,  the  question  might  have  been  determined ; 
but,  as  between  the  defendants  themselves,  no  issue  could  possibly 
have  been  raised. 

The  ordinary  order  in  such  cases  is,  to  direct  the  master  to  ascertain 
the  incumbrances  and  their  priorities,  and  when  the  report  is  made, 
the  court  may  determine  any  question  between  the  defendants  raised 
by  that  report ;  that  course  must  be  followed  in  the  present  case. 


Heap  v.  Tongb.^ 

April  29,  so ;  May  13, 1861. 

Voluntary  Deed — Family  Settlement  —  Mortgagor  and  Mortgagee--^ 

Title  Deeds. 

The  heiress-at-law  of  a  siipposed  intestate  and  her  husband,  and  her  illegitimate  son,  an 
expectant  devisee  of  the  supposed  intestate,  for  the  purposes  of  avoidine  questions  and 
differences  between  them  toucning  the  estate  of  the  intestate,  and  of  makmg  an  amicable 
settlement  of  their  respectiye  claims,  settled  their  interests  upon  certain  trusts  for  the 
benefit -of  themselves  and  certain  legitimate  and  illegitimate  diildren  of  the  heiress  and 
her  husband :  ^ 

JSddy  to  be  a  j^alid  family  settlement,  and  not  yoluntary  or  void  under  the  statute  of  EliX, 
c  4,  as  agamst  subsequent  mortgagees  (without  notice)  and  others  claiming  under  the 
heiress  and  her  husband. 

Whether  the  court  will  in  mch  a  case  take  the  title  deeds  out  of  the  hands  of  the  mort- 
gagees,—^iMBre. 

This  was  a  suit  for  the  perf^mance  of  the  trusts  of  a  deed  of  set- 
tlement, for  an  account,  and  the  removal  of  the  trustees. 

By  an  agreement  of  the  28th  of  March,  1845,  between  the  defend- 
ants  James  Clough  and  Betty  his  wife,  and  the  plaintiff  James  Heap 
an  illegitimate  son  of  Bett^  Clough,  reciting,  —  that  William  Heap 
had  died  on  the  24th  previously  and  was  interred  on  the  day  of  the 
date  of  the  agreement;  that  Betty  Clough  was  his  sister  (she  was 
also  his  sole  heiress-at-law)  stnd  James  Heap  his  nephew ;  that  it  had 

1  20  Law  J.  Rep.  (n.  s.)  Chanc.  661 ;  9  Hare,  90. 
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been  expected  and  believed  that  the  deceased  would  have  given  and 
left  to  James  Heap  a  great  portion  of  his  freehold  property,  but  it 
not  being  ascertained  whether  the  deceased  had  died  without  a  will 
or  otherwise,  and  in  order  to  save  all  litigation  and  unpleasantness,  an 
arrangement  had  been  come  to  —  it  was  agreed  between  the  parties 
to  divide  into  six  equal  shares  all  property  which  might  pass  to  Betty 
Clough  or  her  husband,  and  which  belonged  to  William  Heap,  or 
which  might  have  been  left  by  him  to  James  Heap ;  James  Clough 
to  take  one  share,  James  Heap  a  further  share,  one  of  his  sons,  Wil- 
liam Heap,  another  share,  and  Mary  Houghton  (illegitimate  daughter 
of  Betty  Clough,)  Ann  Tonge,  and  Sarah  Clough  (children  of  James 
Clough,)  the  remaining  three  shares ;  the  rents  of  the  property  and 
the  moneys  arising  from  the  personal  estate  of  the  deceased  to  be 
divided  and  paid  to  the  before-mentioned  parties  in  the  same  propor- 
tions. Proper  legal  documents  to  be  prepared  as  soon  as  practicable 
to  carry  out  the  purport  of  the  agreement  All  expenses  to  be  liqui- 
dated out  of  the  moneys  arming  from  the  rents  or  other  property. 
And  for  the  true  observance  of  the  agreement,  each  party  bound  him- 
self to  the  other  in  the  sum  of  500/.  and  agreed  to  pay  the  same  if  he 
made  default  in  observing  the  contract,  to  be  recovered  in  any  of  the 
courts  at  Westminster  as  and  for  liquidated  damages. 

By  deed  of  the  27th  of  October,  1845,  between  James  and  Betty 
Clough  of  the  first  part  (and  duly  acknowledged  by  her,)  James  Heap 
of  the  second  part,  and  John  Tonge  and  John  MiUs  (two  of  the  de- 
fendants and  trustees)  of  the  third  part,  reciting  inter  alia  that  Wil- 
liam Heap  had  died  intestate  as  it  was  believed,  without  issue,  leav- 
ing Betty  Clough  his  sister  and  sole  heiress-at-law,  and  also  leaving  a 
widow ;  that  James  Heap  was  his  nephew,  and  that  it  was  expected 
that  William  Heap  would  give  and  leave  to  him  a  great  part  of  his 
property;  that  questions  and  differences  had  arisen  or  might  arise 
between  James  and  Betty  Clough  and  James  Heap  touching  the 
estate  of  William  Heap  and  their  respective  interests,  rights,  and  titles 
therein ;  and  that  for  the  purpose  of  making  an  amicable  settlement 
of  their  respective  claims,  they  had  lately  agreed  to  convey  and^ssign 
tfeeir  respective  interests  in  the  real  and  personal  estate  of  William 
Heap  to  trustees  (John  Tonge  and  John  Mills)  upon  the  trusts  there- 
inafter expressed;  it  was  witnessed  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  premises  and  of  a  nominal 
consideration  to  the  trustees,  James  and  Betty  Clough  and  James 
Heap,  according  to  their  several  and  respective  shares,  estates,  inte- 
rests, rights,  and  titles  whatsoever  andi  however  acquired  or  derived, 
whether  by  will  or  otherwise,  of,  in,  and  to  the  real  and  personal 
property  therein  mentioned,  conveyed  and  assigned  the  land  comprised 
in  the  deed,  and  all  other  the  land,  messuages,  dwelling-houses,  build- 
ings, lands,  tenements,  and  hereditaments  lately  belonging  to  William 
Heap  or  wherein  he  had  any  estate  or  interest  whatsoever,  and  all  his 
goods,  chattels,  and  personal  estate  to  the  trustees,  upon  trust  to  pay 
to  James  and  Betty  Clough  and  the  survivor  for  life,  the  yearly  sum 
of  2oLj  and  to  divide  the  trust  estate  and  premises,  and  the  rents, 
profits,  interest,  and  annual  produce  thereof  into  six  equal  parts  or 
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shares,  iipon  tnist  as  to  one  of  such  shares  for  James  and  Betty 
Clotigh  for  life,  and  after  the  decease  of  the  survivor,  in  trust  for 
James  Heap,  Mary  Houghton,  Ann  Tonge,  and  Sarah  Clough,  if  they 
should  respectively  be  then  living,  and  for  the  issue,  if  any,  then  liv- 
ung  of  such  of  them  as  should  be  then  dead,  equally  as  tenants  in 
conmioa;  and  upon  further  trust  as  to  two  other  shares  for  James 
Heap  absolutely  ;  and  as  to  another  share  in  trust  for  Mary  Houghton 
for  life  for  her  separate  use,  and  after  her  decease,  as  she  should  ap- 
point, and  in  default  of  appointment  in  trust  for  her  next-of-kin  equally; 
and  as  to  another  share,  in  trust  for  Sarah  Clough  for  life  in  like 
manner ;  and  as  to  the  remaining  share,  in  trust  for  John  Tonge  abso- 
lutely. Usual  powers  of  leasing,  sale,  and  exchange,  purchasing  the 
interest  of  WilUam  Heap's  widow,  building,  and  change  and  indem- 
nity of  the  trustees. 

James  Clough  subsequently  deposited  the  title  deeds  with  the  de- 
fendant Thomas  Clough  by  way  of  equitable  mortgage,  and  by 
indenture  of  the  20th  of  January,  1848,  made  between  James  and 
Betty  Clough  (duly  acknowledged  by  her)  and  Thomas  Clough,  part 
of  William  Heap's  estate  was  mortgaged  to  Thomas  Clough,  to  se- 
cure advances  not  exceeding  800^  and  interest  By  indenture  of  the 
18th  of  March,  1848  (duly  acknowledged  by  Betty  Clough)  James 
and  Betty  Clough  mortgaged  other  parts  of  William  Heap's  estate 
to  the  defendant  John  Bromeley,  for  130^  and  further  advances.  By 
indenture  of  the  29th  of  May,  1848,  James  and  Betty  Clough  secured 
an  annuity  of  44/.  to  William  Heap's  widow  (the  defendant  Dinah 
Heap)  in  lieu  of  her  right  to  dower.  By  indenture  of  the  12th  of 
June,  1848,  James  and  Betty  Clough,  in  consideration  of  45/.  ad- 
vanced by  the  defendant  John  Tonge  and  of  natural  love  and  affection 
for  him,  and  James  Clough's  grandson  ( William  Clough^  conveyed  the 
estates  of  William  Heap  to  John  Tonge  and  the  defendant  James 
Greenhalgh  (subject  to  the  said  mortgages  and  annuity  and  also  to 
an  annuity  of  5/.  to  John  Tonge,)  upon  trust  for  James  and  Betty 
Clough,  and  the  survivor  for  life,  and  afterwards  as  to  one  moiety  for 
John  Tonge  and  his  children,  and  as  to  the  other  moiety  for  William 
Clough  and  his  children,  with  remainder  as  to  both  moieties  for  James 
Clough  absolutely. 

The  bill  was  filed  by  James  Heap  and  Mary  Houghton  against 
the  above-named  defendants,  praying  for  the  performance  of  the 
trusts  of  the  deed  of  the  27th  of  October,  1845;  an  account  of  the 
rents  and  profits  received  by  the  defendants  John  Tonge,  John  Mills 
and  James  Clough ;  for  the  removal  of  John  Tonge  and  John  Mills, 
the  trustees,  and  appointment  of  new  trustees ;  for  a  receiver,  and  for 
an  injunction  against  the  mortgagees,  Thomas  Clough  and  John 
Bromeley,  from  parting  with  the  title-deeds.  James  Boardman,  the 
personal  representative  l>f  Sarah  Clough  since  deceased,  and  other 
persons  claiming  under  the  settlement  of  the  12th  of  June,  1848,  were 
also  made  defendants. 

One  of  the  mortgagees  (Thomas  Clough)  admitted  notice  of  the 
deed  of  October,  1845,  in  the  December  following,  after  he  had  ad- 
vanced part  of  the  money  to  James  Clough,  which  was  subsequently 
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secured  by  his  mortgage;  the  other  mortgagee  (James  Ghreenhalgh) 
denied  notice  of  the  deed ;  and  these  defendants  examined  the  defend- 
ant Dinah  Heap,  who  stated  that  the  plaintiff,  James  Heap,  and  the 
defendants,  James  and  Betty  Clough,  knew  before  the  agreement  of 
March,  1845,  that  William  Heap  had  died  intestate. 

Mr.  James  Russell  and  Mr,  JEUmsley,  for  the  plaintiffs,  submitted  that 
the  deed  of  October,  1845,  was  supportable  as  a  family  arrangement^ 
and  would  not  be  disturbed  by  the  court  They  cited  — Stapillon  v. 
Stapiltony  1  Atk.  2 ;  Becklep  v.  Newlandy  2  P.  Wms.  182 ;  Gordon  v. 
Gordon^  3  Swanst  400 ;  Wethered  v.  Wethered,  2  Sim-  183 ;  Bar- 
wood  V.  Tookej  Ibid.  192. 

Mr,  Bethell  and  Mr.  FoUetiy  for  the  defendants  Thomas  Clough  and 
J.  Bromeley,  (the  mortgagees,)  argued  that  the  deed  did  not  purport 
to  be  a  family  arrangement ;  that  the  terms  of  it  differed  from  those 
of  the  agreement ;  that  it  was,  under  the  statute  of  Elizabeth,  volun- 
tary and  wholly  void  as  against  the  mortgagees,  or  partially  void  as 
to  all  persons  except  the  plaintiff  James  Heap ;  and  that  the  mortga- 
gees were  purchasers  pro  tanto  without  notice,  and  would  not  be 
affected  either  as  to  their  title  or  possession  of  the  deeds.  They 
cited — Johnson  v.  Legardj  Turn.  &  Russ.  281 ;  s.  c.  6  M.  &  S.  60; 
Head  V.  I^erton,  3  P.  Wms.  280. 

Mr.  Terrell^  Mr.  Taylor^  and  Mr.  Kinglake  appeared  for  the  other 
defendants. 

Mr.  Ehnsley  replied. 

May  13.  Turner,  V.  C.  Looking  at  the  evidence  on  the  part  of 
the  plaintiffs,  and  the  acts  of  the  parties,  the  evidence  of  Dinah  Heap 
cannot,  I  think,  be  relied  on  to  the  extent  to  which  she  has  carried 
her  statement,  more  particularly  as  she  states  no  single  fact  from 
which  she  has  drawn  her  conclusion ;  and  the  evidence  as  to  inquiry 
by  James  Heap  proves  that  he  at  least  expected  that  there  was  a  will 
in  his  favor.  There  being  no  evidence  on  the  part  of  the  other 
defendants,  as  against  them,  the  plaintiffs  are  clearly  entitled  to  a 
decree ;  for  the  legal  estate  being  transferred  by  the  deed  of  October, 
1845,  the  trusts  declared  by  that  deed  are  well  created.  The  deed, 
even  if  it  were  voluntary,  must  bind  the  defendants  James  Clough 
and  his  wife,  and  all  volunteers  claiming  under  them;  and  the 
court  could  not  refuse  to  execute  the  trust  so  long  as  it  remains  unim- 
peached,  because  the  deed  may  be  open  to  impeachment  It  is  a 
sufHdent  answer  to  this  part  of  the  case  to  say,  that  the  deed  could 
not  be  impeached  in  this  suit,  and  that  there  is  no  cross-bill  to  im- 
peach it  The  questions,  therefore,  in  the  suit  lie  between  the  plain- 
tiffs and  the  mortgagees,  on  whose  behalf  it  is  insisted,  first,  that  the 
deed  of  October,  1845,  was  wholly  voluntary,  and  is  absolutely  de- 
feated by  their  mortgages,  and  that  the  bill,  therefore,  ought  to  be  dis- 
missed as  against  them ;  secondly,  that  if  the  deed  was  not  wholly 


COURTS  OF  CHANCERY,  1851.       198 

Heap  p.  Tongv. 

~  ' 

Tolantary,  it  was  at  all  events  voluntary  as  to  all  parties  except  the 
plaintiff  James  Heap,  and  therefore  is  defeated  by  the  mortgages,  except 
as  to  the  Hhares  limited  to  him ;  and  thirdly,  that  in  any  event,  tht 
court  would  not  take  the  deeds  out  of  the  hands  of  the  mortgagees. 

As  to  the  first  point,  whether  the  deed  was  wholly  volunta^  and 
absolutely  void  as  against  the  mortgagees,  it  has  been  contended,  oa 
the  part  of  the  plaintiffs,  that  the  facts  of  the  case  bring  it  within  thd 
authorities  as  to  family  arrangements,  and  as  to  agreements  between 
parties  touching  their  expectant  interests ;  and  cases  upon  both  thesa 
beads  have  l)een  referred  to.  But,  on  the  other  hand,  it  has  been 
insisted  on  the  part  of  the  mortgagees  (on  whose  behalf  little  or  no 
reliance  was,  as  I  think,  very  propcriy,  placed  in  the  argument  on  tha 
evidence  of  Dinah  Heap,)  that  the  agreement  of  March,  1845,  waa 
not  binding  on  Betty  Clough,  and  that  the  deed  of  October,  184d^ 
does  not  follow,  and  is  not  consistent  with,  the  agreement ;  that  it 
rests  on  different  recitals,  and  makes  a  different  disposition  of  the 
property ;  and  that  it  is,  therefote,  to  be  considered  as  an  independent 
instrument,  for  which  no  consideration  is  alleged  or  proved.  There 
being  no  direct  evidence  upon  the  question  whether  the  deed  was  in 
truth  framed  to  cany  out  the  original  agreement,  the  court  must,  I 
think,  in  order  to  determine  the  question,  look  at  the  position  in  which 
the  parties  stood  when  the  deed  was  entered  into,  and  at  the  contents 
o[  the  deed  itself. 

With  respect  to  the  position  of  the  parties,  there  can  be  no  doubt 
that  the  agreement  was  not  binding  upon  Betty  Glough,  the  wife; 
but,  though  not,  as  I  conceive,  enforceable  in  equity,  it  was,  I  thinks 
binding  upon  James  CSough,  the  husband*  Betty  CSoogh,  the  wife^ 
had  full  power  to  adopt  it,  and,  so  far  as  her  husband  and  children 
were  concerned,  had  a  very  material  interest  in  doing  so,  if  she  8up» 
posed  (as  it  is  proved  by  evidence  that  she  did)  that  there  viras  a  will 
m  favor  of  James  Heap.  It  is  not  proved,  nor  even  alleged,  that  the 
agreement  was  ever  abandoned ;  nor  does  it  appear  that  there  wai 
any  change  of  circumstances  between  the  dates  of  the  agreement  and 
the  deed  which  was  likely  to  have  induced  a  change  of  intention^ 
except,  indeed,  the  longer  interval  which  had  elapsed  without  any  will 
having  been  found.  The  agreement,  therefore,  must  have  been  con» 
sidered  by  the  parties  to  have  been  in  force  when  the  deed  was 
Entered  into.  Then,  what  are  the  recitals  of  the  deed  ?  Not  that  it 
had  been  ascertained  that  William  Heap  had  died  intestate,  but  that 
it  was  believed  that  he  had ;  not  that  James  Heap,  who  could  havt 
had  no  interest  in  the  property  except  under  some  will  of  W.  Heap^ 
had  in  fact  no  such  interest,  but  that  questions  and  differences  had 
arisen,  or  might  arise,  between  him  and  James  Clough  and  his  wife^ 
touching  the  estate  of  W.  Heap,  and  their  respective  interests,  rights^ 
and  titles  therein  and  thereto;  and  that,  for  the  purpose  of  making  am 
amicable  settlement  of  the  respective  daims  of^  the  parties,  they  had 
lately  agreed  to  convey  and  assign  their  respective  interests  in  tk» 
real  and  personal  estate  of  W.  Heap  to  the  tmstees,  upon  the  trasta 
thereinafter  declared ;  and  then  James  Clough  and  his  wue,  and  James 
Heap,  according  to  their  several  and  respective  shares,  astates,  into- 
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rests,  rights,  and  titles  whatsoever  and  howsoever  acquired  or  derived, 
whether  by  bill  or  otherwise,  of,  in,  and  to  the  real  and  personal  pro- 
perty of  W.  Heap,  convey  and  assign  the  same  to  the  trastees. 
pfow,  these  recitals  and  this  conveyance,  so  far  from  leading  to  the 
conclusion  that  the  agreement  of  March  was  abandoned,  and  a  new 
one  substituted,  lead,  I  think,  to  the  directly  opposite  conclusion  ;  for 
both  the  agreement  and  the  deed  proceed  upon  the  dame  footing, 
rest  upon  the  same  uncertainty,  and  are  entered  into  for  the  same 
purpose. 

It  was  then  said  that  the  property  is  by  the  deed  divided  into  differ^ 
ent  shares  from  those  specified  in  the  agreement,  and  that  several  of 
the  shares  are  limited  by  the  deed  in  a  different  manner  from  that 
prescribed  by  the  agreement  This  is  certainly  the  case;  but  the 
terms  of  the  agreement  were,  that  proper  legal  documents  should  be 
prepared  for  carrying  out  its  purport,  and  James  Heap  and  J.  Clough 
and  his  wife  were  the  contracting  parties,  and  had  power  to  modify 
the  interests  of  the  other  parties,  whose  rights  depended  wholly  upon 
their  contract  The  only  difference  between  the  deed  and  the  agree- 
ment, as  respects  the  shares,  is,  that  William  Heap,  the  son  of  JameS| 
and  for  whom  he  must  be  considered  to  have  stipulated  by  the  agree- 
ment, took  one  sixth  under  that  instrument  and  nothing  under  the 
deed,  (James  himself  taking  two  sixths,)  and  that  the  shares  of  the 
other  parties,  instead  of  being  limited  to  them  absolutely,  are  put  into 
settlement  I  think  it  would  be  very  unreasonable  to  suppose  that 
the  parties,  upon  entering  into  this  deed,  were  proceeding  upon  a  new 
arrangement,  or  doing  any  thing  more  than  modifying  the  original 
agreement^  which  they  had  full  power  to  do.  I  am,  therefore,  of 
opinion,  that  the  plaintiffs  have  proved  the  case  alleged  bv  the  bill, 
and  that  the  deed  of  the  27th  of  October,  1845,  is  not  wholly  void  as 
against  the  mortgagees. 

It  was  then,  however,  insisted  on  the  part  of  the  mortgagees,  that 
if  the  deed  was  not  wholly  voluntary  and  void  as  against  them,  it 
was,  at  all  events,  voluntary  and  void  as  against  them,  except  as  to 
the  shares  of  James  Heap.  The  cases  of  limitations  to  collaterals  in 
marriage  settlements  were  referred  to  In  support  of  this  position ;  but 
those  cases  proceed  upon  the  ground  that  the  wife  cannot  be  consi- 
dered to  stipulate  on  the  part  of  the  relations  of  the  husband,  and 
there  is  no  person,  therefore,  who  purchases  any  thing  for  the  benefit 
of  those  relations.  If  there  is  any  person  purchasing  on  behalf  of 
the  collaterals,  the  limitations  are  supported,  as  in  Pulverloft  v.  Pul* 
vertoflt  18  Ves.  92,  where  Lord  Eldon,  speaking  of  the  case  of  per- 
sons not  directly  within  the  consideration,  but  who,  he  says,  have 
always  been  so  considered,  preventing  the  effect  of  the  statutes,  puts 
this  example :  "  In  the  case,  for  instance,  of  a  father,  tenant  for  life, 
with  remainder  to  his  son  in  tail,  they  may  agree,  upon  the  marriage 
of  the  son,  to  settle,  not  only  upon  his  issue,  but  upon  the  brothers 
and  uncles  of  that  son ;  and  the  question  would  be  whether  they, 
though  not  within  the  consideration  of  the  marriage,  are  not  within 
the  contract  between  the  father  and  son,  both  having  a  right  to  insist 
upon  a  provident  provision  for  uncles,  brothers,  sisters,  and  other  rela- 
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tions,  and  to  say  to  each  other,  <  I  will  not  agree  unless  you  will  so 
settle.'  The  court  has  held  such  a  claim  not  to  be  that  of  a  mere 
volunteer,  but  as  falling  within  the  range  of  the  consideration,  and, 
therefore,  those  statutes  would  not  bear  upon  it"  There,  the  father 
and  the  eldest  son  each  becomes  the  purchaser  of  the  other's  estate  for 
the  benefit  of  the  younger  son ;  and  so  in  the  present  case,  James 
Heap  and  Betty  Clough  respectively  purchase  each  other's  interest  for 
the  benefit  of  the  other  objects  of  the  deed.  In  my  opinion,  there- 
fore, the  cases  referred  to  do  not  apply,  and  the  deed  is  valid  as  against 
the  mortgagees,  not  only  as  to  the  shares  of  James  Heap,  but  as  to 
the  shares  also  of  the  other  parties. 

The  remaining  question  raised  on  the  part  of  the  mortgagees  was 
this,  that  the  court  would  not  take  the  title-deeds  out  of  their  hands. 
This  question  does  not  appear  to  be  raised  by  the  bill,  and  I,  there- 
fore, give  no  opinion  upon  it.  There  is  no  praver  for  the  delivery  up 
of  the  title-deeds,  and  the  allegations  of  the  bill  respecting  them  ap- 
pear to  me  to  be  directed  against  the  defendants,  James  Clough  and 
John  Tonge,  and  not  against  the  mortgagees,  who  have  a  dear  inter- 
est in  the  deeds  in  respect  of  the  interests  in  the  estate,  which  are  well 
vested  in  them.  I  can  give  no  directions,  therefore,  as  to  the  deeds ; 
but  there  is  an  abundant  case  proved  to  remove  the  defendant  John 
Tonge  from  the  trusts,  and,  the  defendant  John  Mills  desiring  to  be 
discharged,  new  trustees  must  be  appointed,  and  it  will  be  for  the  new 
trustees  to  deal  with  the  question  as  to  the  deeds,  if  it  becomes 
necessary  for  them  to  do  so. 

The  costs  only  remain  to  be  considered,  and  I  think  neither  the 
mortgagees,  nor  any  of  the  parties  claiming  uiider  the  setttement  of 
June,  lB48,  nor  the  defendant  Ghreenhaigh,  the  trustee  of  that  settie- 
ment,  are  entitied  to  any  costs.  It  was  the  fault  of  the  defendant 
Grreenhalgh  to  have  allowed  his  name  to  be  used  as  trustee.  As  to 
the  other  parties,  I  think  the  plaintiff  must  pay  the  costs  of  the  de- 
fendants Mills  and  Board  man,  and  have  them  over  with  their  own 
costs  against  the  defendants  James  Clough  and  John  Tonge ;  but  I 
think  that  Dinah  Heap's  costs  must  be  reserved. 

Decree  according^. 


Travis  v,  Milne.^  —  Milne  v.  Milne. 

April  23,  24,  25,  26 ;  May  29,  1851. 

Partnership  —  Pleading  —  Bill  against  Testator's  Executors  and  his 
Copartners  —  CoUtision  —  WUl  —  Construction  —  Trust  Money^ 
Trading  with  —  Stock-taking  —  Executor — Breach  of  Thist. 

Leeatecs  can  sustain  a  bill  against  the  executors  and  the  snmying  partners  of  their  testator, 
uthongh  collusion  between  the  executors  and  surriving  partners  is  not  alleged  or  proved. 

1 20  Law  J.  Bep.  (n.  s.)  Chaiic.  665.    9  Hare,  141. 
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A  mere  authority,  in  a  will,  to  oontinne  the  testator's  assets  in  trade,  does  not  anthorise  tho 
executors  to  trade  with  them ;  and  partners  trading  with  such  assets,  with  notice,  ara 
bound  to  inquire  into  the  trusts  upon  which  they  are  held^  and  are  liable  in  respect  of 
them. 

The  usual  annual  stoek-takings  of  a  firm  do  not  necessarily  represent  the  true  raloe  of  a 
jMirtnev's  shai«  ia  the  partnership  property ;  and  if  the  object  be  merely  to  ascertain  thtt 
profit  and  loss  of  the  year,  the  correctness  of  the  value  set  upon  the  items  and  Uabilitiea 
of  the  firm  is  of  infinitely  less  importance,  than  where  the  object  is  to  ascertain  die  exact 
▼alue  of  a  partner's  share  and  interest 

An  executor,  not  proving  the  will  until  after  his  co-executors  had  improperly  invested  th« 
lestatiMr'a  assets,  cannot  jostify  takillg  no  step  in  respect  of  or  interfering  with  them  for  a 
coniiderable  period. 

The  suit  of  Travis  y.  Milne  was  a  suit  by  the  legatees  of  the  tes- 
tator in  the  cause,  against  his  executors  and  surviving  partners,  for  an 
account  of  the  partnership  concerns,  and  of  the  trust  funds  invested 

therein. 

The  suit  of  H/Rhte  v.  3tUne  was  by  one  of  the  surviving  partners  of 
Ihe  testator,  for  an  account  and  dissolution  of  the  partnership. 

The  bill  in  Travis  v.  MUne  was  filed  in  FelMruary,  1850,  on  behalf 
tt  the  infant  children  of  the  testator,  Benjamin  Tiavis,  against  his 
fUTviving  psurtners,  the  representatives  of  a  deceased  (uotner,  the  te8« 
tatoi's  representatives,  and  other  parties.  It  stated  that  the  testator 
was,  at  the  time  of  his  death,  in  September,  1844,  a  partner  in  the 
firm  of  Milne,  Travis  &  Milne,  consbting  of  the  defendants,  James 
liilne  and  Joshua  Milne,  James  Milne,  (since  deceased,)  and  the  tes- 
tator. That  the  latter,  by  his  will  of  the  19th  of  February,  1833,  gave 
sU  hb  freehold  and  leasehold  property,  estate,  and  effects  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  and  whether  tho 
same  might  be  property  absolutely  vested  in  him,  or  in  him  as  co^ 
partner  jointly  or  along  with  others,  unto  his  executors  and  execu^ 
trix,  the  defendants,  Edward  Evans  and  Joshua  Cheetham,  and 
Abraham  Crompton  and  the  defendant  Eliza  Greaves,  (the  wife  of 
the  defendant  Richard  Greaves,  but  then  the  wife  of  the  testator,)  in 
trust,  to  lay  out  and  invest  two  equal  third  parts  or  shares  thereof 
upon  real  or  good  personal  security,  or  to  transfer  the  same,  and  allow 
it  to  remain  in  the  concern  of  which  he  was  a  copartner,  in  the  names 
or  name  of  the  trustees  or  trustee  of  his  will,  and  to  alter,  varV}  change, 
and  transpose  the  same,  as  and  when  they  should  think  fit,  and  to 
stand  possessed  of  and  interested  in  the  said  two-third  parts  of  and  in 
the  said  trust  property,  funds,  stocks,  and  securities,  in  trust,  to  apply 
so  much  of  the  interest,  dividends,  and  other  annual  i»t>ceeds  thereof, 
as  they  might  deem  proper,  in  clothing,  maintaining,  educating,  and 
bringing  up  the  testator's  two  sons,  Charles  and  Joseph  Travis,  (the 
infant  plaintiffs,)  and  to  transfer  one  moiety  of  the  said  two-thirds  of 
the  trust  property  to  each  of  them,  on  attaining  twenty-one  years  of 
age,  with  a  gift  over  to  each  in  case  of  the  death  of  the  other  under 
that  age  without  issue,  and  with  an  ulterior  gift  over  in  case  they 
should  both  so  die,  and  a  power  to  advance  600/.  to  each  out  of  their 
respective  third  shares ;  and  to  transfer  the  remaining  third  part  of  the 
trust  property  to  the  testator's  wife,  (the  defendant  Eliza  Greaves,) 
subject  to  and  charged  with  the  payment  of  his  funeral  expenses  and 
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debts,  except  the  expenses  of  pvoving  the  will,  and  carrying  the  trasta 
thereof  into  execution.  That  the  will  was  proved  by  the  defendants 
Eliza  Greaves  and  Edward  Evans,  soon  after  the  testator's  death,  in 
September,  1844,  and  by  the  defendant  J.  Cheetham  in  November, 
1847.  That  on  the  marriage  of  the  testator's  widow  (the  defendant, 
Eliza  Greaves)  with  the  defendant,  Richard  Ghreaves,  in  February, 
1846,  a  settlement  was  made  whereby  all  the  parts  or  sh^ires  and  in<* 
terest,  as  well  vested  as  contingent,  of  and  in  the  freehold  and  lease- 
hold property,  estate,  and  effects,  bequeathed  to  her  by  the  will  of  the 
testator,  were  duly  conveved  to  the  defendant,  Edward  Evans,  in 
trust  as  to  the  annual  produce  thereof,  for  the  separate  use  of  the  de* 
fendant,  Eliza  Greaves,  and  after  her  death  in  trust  as  to  the  capital 
for  her  children,  whether  by  the  testator  or  the  defendant,  B.  Greaves, 
as  she  should  appoint ;  and,  in  default  of  appointment,  in  trust  for 
her  children  equally ;  and,  in  default  of  children  or  other  issue,  in  trust 
for  her  next  of  kin.  That  the  business  was  carried  on  from  the  death 
of  the  testator  by  the  defendants,  James  and  Joshua  Milne  and  James 
Milne,  deceased,  until  the  death  of  the  latter,  in  July,  1847,  and  after- 
wards by  the  last  mentioned  defendants  and  Sarah  Milne,  the  widow 
and  executrix  of  James  Milne,  deceased,  until  October,  1849,  in  co- 
partnership. TJiat  the  business  was  so  carried  on  with  the  privity  of 
the  defenaants,  the  executrix  and  executors  of  the  testator ;  and  that 
in  January,  1845,  an  account  was  taken,  and  the  clear  value  of  the 
share  and  interest  of  the  testator  in  the  partnership  effects  was  then 
ascertained  to  amount  to  5,122^  15s.  4d,  and  was  entered  at  that  sum 
in  the  partnership  books  under  the  date  of  the  6th  of  January,  1845. 
And  that  the  executrix  and  executors  of  the  testator  did  not  realize 
his  share  and  interest  in  the  partnership ;  but,  induced  by  the  repre- 
sentations of  the  then  surviving  partners,  left  the  same  in  the  business, 
and  traded  therewith  in  partnership. 

The  bill  then  prayed  K>r  the  usual  partnership  accounts  from  the 
commencement  until  the  death  of  the  testator,  and  of  the  amount 
and  value  of  his  interest  therein  at  that  time ;  for  an  account  of  the 
subsequent  profits  of  the  business,  and  of  the  moneys  received  by  his 
executrix  and  executors  in  respect  of  his  interest  therein ;  and  that 
they  and  the  defendants,  James,  Joshua,  and  Sarah  Milne,  mi^ht  be 
severally  decreed  to  pay  the  balance  due  on  such  accounts,  or  C3  more 
beneficial  to  the  plamtifis)  charged  with  the  sum  of  5,1222. 155.  4^/., 
with  interest  at  51.  per  cent,  per  annum,  from  the  1st  of  January,  1845, 
and  the  accounts  taken  on  that  footing ;  that  the  plaintiffs  might  be 
declared  to  have  a  lien  on  the  existing  property  and  effects  of  the 
partnership  to  the  amount  due  to  them  on  the  accounts ;  for  a  sale,  if 
necessary,  of  such  property  and  effects,  and  an  account  of  the  testa- 
tor's funeral  expenses  and  debts  charged  on  the  third  of  his  property 
given  by  his  will  to  the  defendant,  EUza  Greaves ;  or,  if  all  had  been 
duly  paid,  that  two  thirds  of  the  testator's  share  and  interest  in  the 
partnership  business  and  effects  might  be  secured  for  the  benefit  of 
those  entitled  thereto  under  his^will ;  for  a  dissolution  of  the  partner- 
ship, and  for  a  receiver. 

The  plaintif&,  at  the  hearing,  waived  the  inquiry  for  the  account  of 
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Ae  profits  of  the  boBiness  since  the  testat<»^s  death,  and  claimed 
payment  of  the  d,13S^  15^.  4dL,  with  interest,  insisting  that  this  sum 
was  the  true  value  of  his  share  at  that  time,  which  was  denied  by  the 
defendant,  James  Milne,  to  have  been  its  true  value,  on  evidence  ad- 
duced by  him  in  that  behalf. 

The  bill  in  the  suit  of  3lRlne  y.  Milne  was  filed  by  James  Milne 
against  Joshua  and  Sarah  Milne,  and  the  executrix  (and  her  husband, 
B.  Greaves)  and  executors  of  the  testator.  It  stated  in  detail  the 
&cts  of  the  alleged  partnership  between  the  said  executrix  and  execn- 
-iors  and  the  surviving  partners  of  the  testator,  and  prayed  a  dissolu- 
tion of  the  partnership ;  a  declaration  that  the  executors  and  executrix 
and  Sarah  Milne  had  become  and  continued  partners  therein ;  for  an 
account  of  the  partnership  from  January,  1843 ;  for  a  decree  that  all 
tiie  defendants  might  make  good,  personally  and  respectively,  the 
losses  as  such  partners ;  for  winding. up  the  affairs  of  the  partnershipi 
mnder  the  direction  df  the  court ;  and  tor  a  receiver. 

The  Saliciior*  General  (£Sr  W.  P.  Wood)  and  Mr.  Osborne  appeared 
tot  the  plaintif&  in  Dravis  v.  MUne  ; 

Jt&.  RoU  and  Mr.  Lewin^  for  the  plaintiff  in  Milne  v.  itftMe,  who 
was  a  defencbuit  in  Travis  v.  Mitne;  and 

lUr.  Bacon^  Mr.  MaHnSi  JltSr.  Elmslep^  Mr.  PiggaU^  and  Mr.  Smythe^ 
tot  other  parties,  defendants  in  both  suits. 

The  following  authorities  were  cited:  —  Newland  v.  Champion^ 
1  Ves.  sen.  106 ;  Bowsher  v.  WaJOtins^  1  Russ.  &  M.  277 ;  Gedg^e  v. 
l^raMj  Ibid.  281,  n. ;  s.  c.  3  Law  J.  Bep,  Chanc.  1 ;  Law  v.  Law^  2 
Coll.  41 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  813 ;  Smitk  v.  Jamesanj 
S  Term  Rep.  601 ;  BbUand  v.  Prior,  1  Myl.  &  K.  237;  Wifson  v. 
Moore,  Ibid.  126 ;  affirmed  on  appeal,  Ibid.  337 ;  Cooke  v.  CoUing* 
ridge,  Jac.  607 ;  s.  o.  1  Law  J.  Rep.  Chanc.  74 ;  Wedderburn  v.'  Wed- 
derbum,  2  Keen,  722 ;  s.  c.  4  MyL  &  Cr.  41 ;  8  Law  J.  Rep.  (x.  s.) 
Chanc  177 ;  Booih  v.  Booth,  1  Beav.  125 ;  s.  c.  8  Law  J.  Rep.  (n.  s.) 
Chanc.  39 ;  Vrch  v.  Walker,  3  Myl.  &  Cr.  702 ;  s.  c.  7  Law  J.  Rep. 
(k»  8.)  Chanc.  292. 

May  29.  —  Turnbr,  V.  C.  Upon  the  case  being  opened  on  the 
part  of  the  plainti&  in  the  first  suit,  it  was  anticipated  that  the  frame 
of  the  suit  would  be  objected  to  by  the  defendants,  upon  the  ground 
of  the  surviving  partners  having  been  joined  by  the  personal  repre- 
sentatives of  B.  Travis,  as  defendants  to  the  bill.  The  cases  on  the 
subject  of  suits  by  parties  beneficially  interested  in  the  estate  of  a 
deceased  partner  against  his  executor  and  surviving  partner,  were  re- 
fdrred  to ;  but  this  objection  was  not  insisted  on  by  any  of  the  defend- 
ants, and  it  is  therefore  unnecessary  further  to  consider  the  point  It 
may,  however,  be  useful  to  observe  that,  upon  an  examination  of  the 
authorities,  I  believe  it  will  be  found  that  there  is  no  instance  of  such 
a  suit  being  maintained  in  the  absence  of  special  circumstances,  and 
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tliat  coUnsion  is  not  the  only  gronnd  on  which  such  a  suit  can  be 
maintained.  The  cases,  I  think,  may  be  fetiriy  considered  to  go  to 
this  extent :  that  sach  a  bill  may  be  supported  in  all  cases  where  the 
relation  between  the  executors  and  surviving  partners  is  such  as  to 
present  a  substantial  impediment  to  the  prosecution  by  the  executom 
of  the  rights  of  the  parties  interested  in  the  estate  against  the  sur* 
viving  partners.  In  the  present  case,  I  entertain  no  doubt  that  the 
special  circumstances  are  sufficient  to  maintain  the  bilL 

The  suit,  then,  being  properly  framed,  the  first  question  to  be  con* 
sidered  is,  what  is  the  true  construction  of  the  testator's  will,  and 
whether  he  has  or  not  by  his  will  authorized  his  executors  to  concur 
with  his  surviving  partners  in  carrying  on  the  trade ;  for  this,  I  think, 
at  least,  is  dear,  that  if  the  executors  were  by  the  will  authorized  to 
carry  on  the  trade,  I  cannot,  in  the  state  of  tiie  evidence,  arrive  at  the 
conclusion  that  they  determined  not  to  carry  it  on,  and  found  a  de* 
cree  against  the  surviving  partners  upon  that  condosion.  Now,  the 
testator  has  by  his  will  given,  devised,  and  bequeathed  to  his  trustees^ 
all  and  singular  his  fieehold  and  leasehold  property,  estate,  and  effecta 
whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever  the 
same  might  be,  and  whether  the  same  might  be  property  absolutely 
vested  in  him,  or  in  him  as  copartner  jointly  or  along  with  others, 
upon  trust  to  stand  possessed  of  and  interested  in  his  said  property, 
estate,  and  eflfects,  (that  is,  all  his  property,  whether  absolutely  vested 
in  him,  or  vested  in  him  as  copartner  jointly  or  along  with  others,) 
and  to  lay  out  and  invest  two  equal  third  parts  thereof  upon  real  or 
good  personal  security,  or  to  transfer  the  same  and  allow  it  to  remain 
in  the  concern  of  whieh  he  was  one  of  the  copartners,  in  the  names 
of  the  trustees  or  trustee  ibr  the  time  being  of  his  will,  and  alter,  vary^ 
change,  and  transpose  the  same  as  and  when  they  should  think  fit» 
It  is  firom  this  dause  that  we  have  first  to  collect  the  intention  of  the 
testator,  and  it  is  to  be  remarked  upon  it,  that  two  thirds  only  of  the 
property  are  embraced  in  the  trusts,  and  that  the  trust  to  invest  upon 
real  or  good  personal  securities,  coupled  with  the  power  to  vary,  would 
extend  to  authcxize  the  investment  of  the  whole  of  the  two  thirds 
upon  those  securities,  and  that  it  is  not  easy  to  see  how  the  tes* 
tator  contemplated  the  trade  being  carried  on  with  two-thirds  of  the 
capital  which  he  had  in  it,  or  being  carried  on  at  all  on  account  of 
the  estate,  if  the  trustees  were  to  have  power  to  take  out  the  two 
thirds  whenever  they  thought  fit  to  do  so.  It  is  also  to  be  remarked, 
that  the  words  '^  allow  it  to  remain  in  the  concern,"  seem  to  point 
niore  to  a  continuing  fond  than  to  a  fund  embarked  in  trade,  and  sub* 
ject  to  all  its  contingendes. 

The  provision  for  the  transfer  being  in  the  names  of  the  trustees 
was  relied  on  in  support  of  the  argument,  that  power  was  meant  to 
be  given  to  continue  the  trade ;  but  I  do  not  think  that  much  reliance 
can  be  fdaced  upon  it,  for  it  would  equally  apply  to  the  fond,  whether 
considered  as  a  debt  or  as  trade  capital,  and  perhaps  would  apply  to 
it  more  strictly  in  the  former  sense  than  in  the  latter.  Besides,  the 
sen^  in  which  the  testator  has  used  the  word  ^  transfer "  in  other 
parte  of  the  will»  and  the  application  which  he  has,  I  think,  made  of 
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the  words  <'  in  the  names  of  my  tmstees,"  both  of  the  fund  to  be  in- 
vested and  of  the  fund  to  be  transferred,  eeenv  to  me  to  prevent  any 
peculiar  meaning  being  attached  to  this  provision.  Some  reliance 
was  also  placed  in  support  of  the  same  argument  upon  the  fact  of 
its  having  been  usual  to  allow  the  executors  of  deceasied  partners  to 
become  partners  in  the  trade ;  but  I  think  it  would  be  going  much 
too  far  to  hold  that  this  would  be  sufficient  to  warrant  the  court  in 
attaching  a  conventional  meaning  to  the  words  of  this  clause  in  the 
will.  Upon  this  point,  therefore,  I  think  there  was  not  enough  to 
authorize  the  trustees  to  continue  the  trade,  and  I  think  that  the  rest 
of  the  will  confirms  this  view. 

The  trust  of  the  remaining  third,  and  the  charge  of  debts  upon  it, 
show  that  the  testator  contemplated  the  whole  of  his  property  as  a 
fund  immediately  available ;  and  the  power  to  apply  600^  for  the  ad- 
vancement of  each  of  the  children  out  of  the  capital  of  their  shares, 
shows  that  the  whole  of  the  two  thirds  was  considered  by  him  as  a 
fund  to  which  the  trustees  could  at  once  resort  Upon  the  whole, 
therefore,  I  am  of  opinion  that  this  will  did  not  authorize  the  trustees 
and  executors  to  continue  the  testator's  trade. 

This  being  the  construction  of  the  will,  I  have  next  to  consider  the 
consequences  of  that  construction.  I  will  first  consider  them  as  be- 
tween the  plaintiffs  and  the  surviving  partners;  and  I  think  that  the 
surviving  partners  dealing  with  the  testator's  property,  with  a  know- 
ledge that  it  belonged  to  his  estate,  were  bound  to  inquire  into  the 
trusts  upon  which  it  was  held,  and  must  all  be  liable  as  if  they  had 
actual  notice  of  those  trusts,  although  actual  notice  is  only  proved 
against  one  of  them.  I  proceed^  therefore,  to  consider  next  the  liabi- 
lity of  the  surviving  partners.  The  plaintif&  have  contended  that  the 
testator's  share  ought  to  be  taken  at  5,122/.  15s.  4d,  the  amount  of 
the  valuation  in  January,  1845,  and  that  the  charge  of  debts  on  his 
widow's  third,  gives  them  a  right  to  call  for  the  whole,  and  not  only 
for  two  thirds  of  the  share.  The  defendants,  on  the  other  hand,  have 
gone  into  evidence  to  shew  that  the  sum  of  5,122/.  15^.  Ad.  exceeded 
the  value  of  the  share,  and  they  relied  upon  their  equity  against  the 
widow  to  protect  them  to  the  extent  of  her  third. 

With  respect  to  the  plaintifTs  claim  to  have  the  testator's  share 
taken  at  5,122/.  15^.  Ad.,  I  think  the  defendants  have  sufficiently 
proved  that  the  account  of  January,  1845,  was  one  of  the  usual  an- 
nual stock-takings,  and  it  is  not,  I  think,  to  be  assumed  that  such 
stock-takings  truly  represent  the  value  and  amount  of  the  interests 
of  the  several  partners  in  the  concern ;  they  may  or  not  do  so,  accord- 
ing to  the  purposes  for  which,  and  the  mode  in  which,  they  are  made 
up.  If  the  object  of  the  stodi:-taking  be  merely  to  ascertain  the  loss 
or  profit  of  the  year,  the  correctness  of  the  value  set  upon  the  several 
items,  and  of  the  allowance  made  for  the  several  liabilities  is  of  infi^ 
nitely  less  importance  than  where  the  object  is  to  ascertain  the  exact 
value  of  the  partner's  share.  In  the  former  case  any  error  in  the  esti- 
mate would  be  set  right  in  the  final  division ;  in  the  latter  there  would 
be  no  opportunity  of  correcting  it  The  plaintiffib  in  this  suit  lutve 
given  no  evidence  as  to  the  purposes  for  which|  or  the  mode  in  whicbi 
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the  stock-taking  in  Janaaiy,  1845,  on  which  they  rely,  was  made  ap ; 
but  the  defendants,  on  the  other  hand,  have  proved  that  it  was  made 
for  the  purpose  of  ascertaining  the  profit  or  loss  of  the  year,  and  have 

Coved  in  addition  several  facts  from  which  it  is  clear  that  it  may  not 
ive  been  a  correct  criterion  c^  the  value.  I  am  of  opinion,  therefore^ 
that  the  plaintiffs  are  not  entitled  to  have  the  value  of  B.  Travis's 
share  in  the  partnership  taken  at  5,122^  155.  4d.  It  was  attempted 
to  support  this  part  of  the  plaintiiis'  case  upon  the  authority  of  QnAe 
V.  CoUingridge  and  Wedderbwm  v.  Wedderbum^  in  which  it  was  said 
that  there  were  valuations.  But  the  court  did  not  act  upon  the 
valuations  in  either  of  those  cas^s,  and  they  do  not,  therefore,  assist 
the  plaintifis'  argument  upon  this  point. 

With  respect  to  the  plaintii&'  daim  to  charge  the  surviving  part» 
ners  with  the  value  ci  the  whole>  and  not  of  the  two  thirds  of  B* 
Travis's  share,  I  think  the  question  is  not  ripe  for  decision.  The 
plaintilBb  have  neither  alleged  nor  proved  that  any  of  the  testator's 
debts,  or  of  the  other  charges  up<m  the  third,  are  remaining  unpaid ; 
and  if  they  have  been  in  fact  paKl,  the  plaintLfb  can  have  no  claim  in 
respect  of  that  third,  as  the  right  in  respect  of  it  depends  upon  the 
equities  between  the  surviving  partners  and  the  defendants  Greavea 
and  his  wife. 

These  were,  I  think,  all  the  points  of  the  case  as  between  the 
plaintiffs  and  the  surviving  partners,  with  the  exception  of  a  point 
raised  as  to  a  lien  on  the  remaining  partnership  property,  which  I 
think  must  also  remain  for  future  consideration. 

As  between  the  plaintifis  and  the  executors,  the  considerations 
which  apply  to  the  case  are  in  some  respects  different.  The  execa« 
tors  have  all  admitted  the  testator's  interest  in  the  concern,  and  they 
must  be  responsible  to  the  plaintifb  in  respect  of  that  interest,  unless 
they  have  in  some  manner  discharged  themselves  £rom  the  liability* 
None  of  them  have  in  this  suit  gone  into  any  evidence  for  that  pur- 
pose ;  but  it  was  contended,  on  the  part  of  JBvans  and  Greaves  and 
his  wife,  who  have  joined  in  their  defence,  that  the  will  authorized 
them  to  leave  the  moneys  in  the  trade,  and  that  the  passage  read  by 
the  plaintiffs  from  their  answer  proved  that  they  had  only  done  what 
they  were  authorized  to  do,  and  that  the  plaintifis  in  this  suit  could 
have  no  relief  against  them.  And,  on  the  part  of  the  defendant 
Cheetham,  who  severed  in  his  defence,  the  same  point  was  insisted 
upon ;  and  it  was  further  insisted  that  not  having  proved  the  will 
until  1847,  and  not  having  been  called  upon  to  act  until  1849,  when 
the  concern  was  on  the  point  of  being  stopped,  he  was  no  party  to 
leaving  the  money  in  the  trade,  and  therefore  csmnot  be  held  liable  to 
the  plaintifis  in  tUs  suit 

I  agree  with  the  argument  on  the  part  of  the  executors,  that  they 
were  authorized  to  leave  the  moneys  in  the  trade ;  but  I  am  of  opi- 
nion, as  above  stated,  that  they  were  not  authorized  to  trade  with  the 
moneys.  The  liability  of  these  parties  to  the  plaintiffs  in  this  suit 
depends,  therefore,  not  upon  whether  the  moneys  were,  in  fact,  left  in 
the, trade,  but  upon  the  circumstances  under  which  they  were  em- 
ployed in  it    Seferring  to  the  passage  read  from  the  answer  of  Evans 
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Und  Greaves  and  his  wife,  I  find  that  after  admitting  that  the  moneys 
were  left  in  the  trade,  and  that  the  trade  was  continued  by  the  surviv- 
ing partners,  it  states  merely  that  no  written  or  other  agreement  or 
arrangement  in  reference  to  the  business,  or  any  articles  of  partner- 
ship, were  ever  made  or  entered  into  between  them  and  the  surviving 
partners,  and  that  they  took  no  part  in  the  management  or  conduct 
of  the  business,  and  did  not  interfere  therewith,  or  intend  to  embark 
therein,  further  or  otherwise  than  as  authorized  by  the  will,  and  as 
appeared  to  them  necessary  for  the  due  protection  of  the  testator's 
share  and  interest  in  the  capital  thereof.  But  these  defendants  do 
not  state  that  they  did  not  take  to  the  share  of  their  testator,  without 
coming  to  any  actual  agreement  or  arrangement  with  the  surviving 

!>artners,  nor  do  they  state  to  what  extent  they  took  part  in  or  inter- 
bred with'  the  business  or  intended  to  embark  in  it  I  cannot  ven- 
ture, upon  this  passage  in  the  answer,  to  hold  that  these  defendants 
can  without  further  inquiry  be  held  discharged  from  the  undoubted 
liability  which  attached  to  them  in  their  position  of  executors  and 
trustees.  With  respect  to  the  further  point  urged  on  the  part  of  the 
defendant  Cheetham,  I  think  that  having  proved  the  ^411  in  1847,  it 
became  his  duty  then  to  interfere  if  the  assets  were  not  properly  in- 
vested, and  that  he  cannot  justify  not  having  taken  any  step  till  the 
year  1849 ;  and  on  this  ground,  and  on  the  ground  of  the  admission 
in  his  answer  that  he  attended  meetings  of  the  partners  in  July  and 
December,  1849,  and  with  respect  to  the  dissolution  of  the  partner- 
ship, I  think  there  must  be  further  inquiry  as  to  this  defendant  also. 
This  appears  to  me  to  be  the  result  of  the  case  so  far  as  the  first  suit 
is  concerned. 

The  bill  in  the  second  suit  brings  forward  much  more  distinctly  the 
facts  in  relation  to  the  alleged  partnership  between  the  executors  and 
the  surviving  partners.  Although  the  plaintiff  in  the  second  suit  has 
proved  the  signature  of  Mrs.  Greaves  to  the  stock-taking  and  memo- 
randum, and  has  also  added  much  evidence  leading  to  the  conclusion 
of  a  partnership  having  been  formed  with  the  executors,  I  think  that 
having  regard  to  the  interest  which  in  any  event  the  executors  had  in 
the  business  from  the  testator's  capital  being,  in  fact,  embarked  in  it, 
and  looking  to  the  statements  read  from  the  answers,  and  to  the  posi- 
tion of  Mrs.  Greaves  as  a  married  woman,  the  evidence  on  the  part 
of  the  plaintiff  in  th^  second  suit  is  not  such  as  would  warrant  me  in 
declaring  that  the  executors  did,  in  fact,  become  partners  in  the  con- 
cern. But  I  think  the  case  is  abundantly  sufficient  for  further  inquiry 
upon  the  subject 

Decree  accordingly. 
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Esc  parte  Bailey  and  Hope  ;  Jii  re  Barnard.^ 

April  17,  1851. 

Practice — Costs  —  Payment  to  Solicitor, 

By  an  order  of  the  court,  the  costs  to  he  incarrcd  hy  a  married  woman  suing  hy  her  next 
friend  in  a  future  proceeding,  were  ordered  to  be  paid  to  A  B,  her  solicitor.  Pending  tha 
proceedings,  A  B  was  dischajrged,  and  C  D  appointed  solicitor.  A  B  reoelYed  the  wbola 
costs:  — 

Hdd,  that  the  court  had  jurisdiction,  on  petition,  to  order  A  B  to  pa^  over  to  C  D  his  shara 
of  such  costs ;  and,  secondly,  that  A  B  could  not  set  off,  as  against  the  amount,  a  debt 
due  to  him  from  the  next  friend. 

In  a  cause  of  Wetherell  v.  Wilson^  in  which  Mr.  Steele  acted  as  the 
next  friend  of  Mrs.  Cooke,  an  order  was  made  in  November,  1848,  bv 
which  certain  o^sts,  charges,  and  expenses  were  ordered  to  be  taxed, 
and  the  costs  of  Mre.  Cooke  of  such  taxation  were  ordered  to  be  paid, 
out  of  moneys  in  court,  to  ^  Charles  Barnard  her  solicitor."  In  Janu* 
ary,  1849,  Hope  became  the  solicitor  of  Mrs.  Cooke,  in  the  place  of 
Barnard,  and  he  proceeded  in  the  taxation.  The  taxation  was  com* 
pleted  in  August,  1849,  and  as  the  order  directed  the  costs  of  Mrs. 
Cooke  to  be  paid  to  Barnard,  the  whole  amount  was  received  by  him. 
Of  the  sum  so  received,  21L  2s,  M,  were  due  to  Hope,  for  the  business 
done  by  him  subsequent  to  the  discharge  of  Barnard. 

Hope  having  become  insolvent^  he  and  Bailey,  his  assignee,  pre* 
sented  a  petition,  praying  that  Barnard  might  pay  the  sum  of  21/.  25 
4rf.  so  received  by  him  for  Hope.  Hope  swore  that  an  arrangement 
had  been  entered  into  between  him  and  Barnard,  "  in  order  to  prevent 
the  delay  and  expense  of  varying  and  amending  the  order,  that  Bar- 
nard should  receive  the  costs  under  the  order,  and  pay  him  (Hope^ 
his  portion  thereof."  This  was  denied  by  Barnard,  who  also  statecl, 
that  Steele,  the  next  friend,  was  indebted  to  him  in  7L  17s,  6c/.,  besides 
interest,  for  money  advanced  to  Mrs.  Cooke  at  his  request,  and  which 
he  insisted  he  had  a  right  to  set  off  against  the  21/.  25.  id, 

« 

Mr.  Lovelli  in  support  of  the  petition,  argued,  that  the  respondent, 
an  officer  of  the  court,  having  received  costs  out  of  court  belonging  to 
Hope,  was  bound  to  pay  them  over  to  Hope's  assignee. 

Mr,  Morris^  contra.  The  agreement  relied  on  is  denied,  and  there 
is  no  jurisdiction  to  interfere  in  a  matter  which  ought  properly  to  be 
made  the  subject  of  an  action  at  law,  or  proceedings  in  the  county 
court  Secondly:  Steele,  the  next  friend,  was  primarily  liable  to 
Hope  for  the  costs,  and  it  seems  probable  that  he  has  paid  them.  If 
BO,  the  21/.  25.  AdL  belongs  to  Steele,  and  respondent  has  a  right  of 
Bet  off. 

The  Master  op  the  Bolls.    1  think  the  petitioners  are  entitled  to 

1 14  Beavan,  18. 
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the  order  which  they  ask.  As  to  the  alleged  arrangement  I  cannot 
come  to  any  conclusion  on  it,  for  the  affidavits  are  directly  opposed 
to  each  other. 

Here  a  sum  of  21/.  2s.  AdL  has  been  paid  to  Barnard  for  costs  incurred 
while  Hope  was  the  solicitor  of  Mrs.  Cooke ;  it  was  therefore  due  to 
Hope,  and  Barnard  cannot,  I  think,  resist  paying  it  over  on  the 
grounds  he  has  alleged.  The  first  objection  is,  that  Hope,  though 
insolvent,  attempted  to  obtain  it  for  himself ;  but  that  is  no  reason 
why  Barnard  should  now  retain  money  which  belongs  to  Hope's 
creditors ;  and  Bailey,  who  has  been  appointed  his  assignee,  is  now 
entitled  to  receive  those  costs. 

Secondly.  It  is  said,  that  the  proper  mode  of  proceeding  would  be 
to  apply  to  the  county  court  I  am  not  of  that  opinion ;  for  this 
court  has  clearly  jurisdicCion,  both  parties  being  solicsitors  of  the  court, 
and  the  costs  having  been  incurred  and  paid  in  a  cause  of  which  this 
court  has  cognizance.  I  certainly  should  not  send  them  to  the  county 
court  Thirdly.  As  to  tiie  set  off,  it  is  clear  that  Barnaxd  cannot 
pay  Steele's  debt  out  of  money  which  belongs  not  to  Steele,  but  to 
Hope. 

It  is  said  that  the  proceeding  is  vexatious,  and  that  unnecessary 
costs  have  been  incurred ;  but  who  has  been  the  cause  of  the  litiga* 
tion  ?  Why,  Barnard,  by  refusing  to  pay  ov^  money,  which  he  must 
have  known  he  had  no  ri^t  to  retain.  The  petitionem  aie  entitled 
to  the  order,  and  the  respondent  must  pay  the  costs. 


Triston  v.  Hasbby.* 

A    May  fi,  1S51. 

Evidence  of  CkhDefendant  —  Cross-Examination — Waiver  of 

Incompetency/. 

The  eTidcnce  of  a  defendant  in  faror  of  a  co-de<^ndant  is  inadmisBible  under  the  6  &  7  Vict 
c  85,  if  it  proves  the  case  of  the  witness  himself. 

The  cross-examination  of  a  defendant,  tendered  as  a  witness,  is  a  waiver  of  his  incom- 
petency,  where  the  objection  mnst  be  assumed  to  have  been  known  at  the  time  of  the 
cross-«xamiAadoa. 

The  question  in  this  case  was  whether  a  policy  of  assurance 
belonged  to  James  J.  Hardey  or  Josiah  Hardey. 

James  J.  Hardey  had  assigned  this  policy  to  three  persons  to  secure 
debts  due  from  him,  and  both  he  and  his  three  creditors  ware  made 
defendants  to  this  suit  Some  of  the  defendants  had  examined 
James  J.  Hardey  to  prove  their  case,  and,  on  his  evidence  being 
tendeied, 

i  14  B«»ntt,  tl. 
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Mr.  Wdlpole  objected  that  it  was  inadmissible,  for  it  tended  to  prdve 
the  case  of  the  witness  himself,  by  shewing  his  ri^ht  to  the  policy,  the 
recovery  of  which  would  relieve  the  witness  from  his  debts.  He 
argued  that  James  J.  Hardey  was  not  rendered  a  competent  witness 
by  the  6  &  7  Vict  c.  85.  Monday  v.  Guyer^  1  De  Oex  &  Sm.  182 ; 
where  it  was  held,  that  ^'  when  there  are  two  defendants  who  have 
exactly  the  same  defence,  the  6  &  7  Vict  c.  85,  does  not  render  the 
evidence  of  one  admissible  in  favor  of  the  other."  Carrif^ton  v.  Pell^ 
referred  to  in  Bichmondfs  Executor^  case^  3  De  Gex  &  8m.  97| 
note  (A). 

Mr.  BoupeU  and  Mr.  Cotton^  Mr.  Lloyd  and  Mr.  J.  J.  Jervis.  The 
evidence  is  admissible  under  the  6  &  7  Vict  c.  85,  by  which  it  is 
'^  provided  that  in  courts  of  equity  any  defendant  to  any  cause  pending 
in  any  such  court  may  be  examined  as  a  witness  on  the  behalf  of  the 
plaintiff  or  of  any  co^fendani  in  any  such  cause,  saving  just  excep« 
tions ;  and  that  any  interest  which  such  defendant  so  to  be  examined 
may  have  in  the  matters  or  any  of  the  matters  in  question  in  the  cause 
shall  not  be  deemed  a  just  exception  to  the  testimony  of  such  defend- 
ant, but  shall  only  be  considered  as  affecting  or  tending  to  affect  the 
credit  of  such  defendant  as  a  witness." 

They  cited  Wood  v.  Bowcliffe^  6  Hare,  183 ;  where  it  was  held,  that 
under  this  statute,  ^^  one  defendant  in  a  suit  in  equity  is  a  competent 
witness  in  the  same  cause  on  behalf  of  another  defendant ;  and  it  is 
not  a  just  exception  to  his  evidence,  that  the  title  of  the  plaintiff  to  sus-^ 
tain  the  suit  against  both  defendants  depends  upon  the  same  issue ; 
that  fact  can  only  be  considered  as  affecting  or  tending  to  affect  the 
credit  of  such  defendapt  as  a  witness." 

Mr.  Walpole^  in  reply,  cited  Clarke  v.  Wybum^  12  Jurist,  613 ;  in 
which  it  was  held  by  iJord  Cottenham,  that  where  there  were  several 
defendants,  one  of  whom  alone  had  a  substantial  interest  in  defeatiag^ 
the  plaintiff's  claim,  the  evidence  of  the  defendant  so  interested,  though 
taken  on  behalf  of  a  co-defendant,  was  not  rendered  admissible  by  the 
6  &  7  Vict  c.  85. 

The  Master  b^  the  Bolls.  In  my  opinion  the  evidence  is  not 
admissible.  I  think  that  a  defendant  cannot  be  examined  colorably 
for  a  co-defendant,  but  in  reality  to  prove  his  own  case.  It  would 
be  similar  to  allowing  his  answer  to  be  read  to  substantiate  his  owa 
case. 

Another  question  was,  whether  the  plaintiff,  having  cross-examined 
the  defendant  James  J.  Hardey,  had  waived  the  objection  to  his  com* 
petency. 

Mr.  RoupeU  and  Mr.  CoUoUj  Mr.  Lloyd  and  Mr.  J.  J.  Jervis  ar^ed|r 
that,  although  in  Moorhouse  v.  De  PmsoUj  19  Ves.  435 ;  s.  o.  Sir  Gi. 
Cooper,  300 ;  Sir  W.  Grant  held,  ^  that  in  equity  the  cross-examina- 
tion of  a  witness  in  utter  ignorance  of  his  having  given  an  answer  ta 
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an'interrogatory,  shewing,  that  he  has  an  interest  in  the  cause,  cannot 
amount  to  a  waiver  of  the  objection  to  his  competence,"  yet,  in  the 
present  case,  the  objection  was  patent  <on  the  record ;  and,  as  the 
plaintiff  must  be  deemed  to  have  known  his  incompetence,  he  had 
waived  it  by  cross-examining  him.  They  cited  EUis  v«  Deane^ 
Beatty,  5 ;  in  which  case  it  was  held  by  Sir  A.  Hart,  that  ^  a  plaintiff 
by  cross-examining  a  defendant,  examined  as  a  witness  by  another 
defendant,  waives  any  objection  to  his  competency  as  interested ;  but 
not  to  his  credit." 

Mr.  Waipolej  in  reply.  At  law  an  objection  to  the  competency  is 
waived  by  cross-examination,  because  there,  a  party  can  take  the 
objection  in  the  first  instance  and  obtain  a  decision  on  it;  but  in 
equity  a  party  can  neither  take  the  objection  before  the  examiner, 
nor  have  it  determined  until  his  opponent  tenders  the  evidence. 
Objecting,  therefore,  at  the  eaiiiest  opportunity,  he  cannot  be  deemed 
to  have  waived  the  objection. 

Sir  John  Leach  decided  in  Harrison  ▼.  Qmriauld^  1  Russ.  io  MyL 
428 ;  and  PigoU  v.  OroxaU^  1  Russ.  &  MyL  428,  n. ;  see  also  FrcuUc  v. 
Mainwaring,  4  Beav.  37 ;  Vauffhan  y.  li^frral^  2  Swan.  p.  400 ;  ElHs 
V.  Deane,  3  MoUoy,  48 ;  Vigers  v,  PikCj  8  CL  &  Fin.  637,  arguendo  ; 
that  **  in  equity,  an  objection  to  the  competency  of  a  witness  is  not 
waived  by  cross-examination."  These  cases  were  subsequent  to  the 
decision  of  Sir  A.  Hart 

The  Mastbr  op  the  Rolls.  I  must  admit  this  evidence,  reserving 
the  question  as  to  the  weight  to  be  given  to  it,  tiie  witness  being  so 
materially  interested.  The  case  of  EUis  v.  Deane  seems  an  express 
authority  for  the  admission  of  the  evidence,  and  though  the  cases  in 
Russell  &  Mylne  seem  favorable  to  the  other  view  oi  ^he  question, 
the  judgments  contain  no  statement  to  guide  me  to  thti  principle  on 
which  they  were  decided.  The  case  of  mlis  v.  Deane  was  decided  on 
the  ground  of  the  defendant  who  was  examined  being  interested,  and 
not  on  the  ground  of  his  being  a  defendant,  for  where  a  defendant  is 
a  bare  trustee  he  is  a  competent  witness  independent  of  the  statute. 
Sir  W.  Grant  put  his  decision  on  this  ground,  that"the  interest  of  a 
witness  could  only  be  shewn  by  the  cross-examination,  and  accord- 
ingly one  common  cross  interrogatory  is  an  inquiry,  whether  the  wit- 
ness has  any  interest  in  the  matters ;  the  object  ot  this  interrogatory 
is,  to  ascertain  that  interest,  and  that  cannot  be  a  waiver,  for  the 
objection  cannot  be  known  until  the  evidence  has  been  published. 

Bnt  in  this  case,  the  plaintiff  knew  that  the  vritness  was  a  defend- 
ant, and  that,  except  under  the  authority  of  Lord  Den  man's  act,  he 
could  not  be  examined,  and  he  must  be  assumed  to  have  known,  that 
he  could  not  be  examined  under  that  act,  except  for  the  purpose  of 
supporting  his  own  interest  With  such  knowledge  the  plaintiff  has 
cioss-examined  this  witness,  and  I  must  therefore  admit  the  evidence. 

l%e  Master  op  the  Rolls  afterwaids  mdd«<f :  one  ground  for 
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holding  that  a  cross-examination  with  knowledge  of  the  interest  is  a 
waiver,  may  be  this : —  A  party  may  cross-examine  the  witness,  tak- 
ing the  chance  of  his  evidence  being  favorable  to  him ;  and  if  it  iS| 
then  he  may  decline  to  take  the  objection  at  the  hearing,  bat  if  it  be 
otherwise,  he  will,  of  coarse,  insist  on  it 


Pavis  v.  Barbett.^ 

April  15,  1851. 

Practice  —  Return  of  Commission. 

The  retom  of  a  commission  from  Jamaica,  which  omitted  to  state  that  the  commissionen  and 
their  clerks  had  taken  the  oaths,  ordered  to  be  amended,  and  to  be  received  in  eridencei 
though,  in  addition,  the  signatare  of  the  oommiBsioners  had  not  been  affixed  to  the  inter- 
rogatoriet. 

A  coM|f  IS6ION  issaed  in  this  caase  to  examine  witnesses  in  Jamaica. 
The  commissioners,  in  making  their  return,  omitted  to  state,  that  they 
and  their  clerks,  previously  to  executing  the  commission,  took  the  oaths 
prescribed  by  the  commission,  and  they  also  omitted  to  sign  the  inter* 
rogatories.  It  appeared,  from  the  affidavit  of  one  of  the  commission* 
ers,  that  the  omission  had  been  purely  accidental,  and  that  the  oaths 
had  in  fact  been  duly  taken. 

Mr.  Uo^  on  behalf  of  the  plaintiffs,  now  moved,  that  they  or  the 
cleric  of  records  and  writs  might  be  at  liberty  to  amend  the  title  of  the 
depositions  by  inserting  therein  the  worcis  following:-— '*  We,  the 
acting  commissioners  under  the  said  commission,  and  also  the  clerks'* 
&c.  £c.  ^  having  first  severally  taken  the  oaths  annexed  to  the  said 
commission,  according  to  the  tenor  and  effect  thereof,  and  as  thereby 
directed."  And  that  the  plaintiffs  might  be  at  liberty  to  read  such 
depositions,  when  so  amended,  in  evidence,  notwithstanding  the  comr 
missioners  had  omitted  to  affix  their  signatures  to  the  intexrogatories. 

He  referred  to  the  difficulty  of  sending  to  Jamaica  to  have  the  error 
corrected,  and  cited  Brydges  v.  Branfilly  12  Sim.  334 ;  where  commis- 
sioners for  examining  witnesses,  omitted  to  certify,  in  their  retarn  to 
the  commission,  that  they  and  their  clerks,  before  acting,  took  the  oaths 
annexed  to  the  commission.  The  court  at  first  ordered  the  depositions 
to  be  suppressed ;  but  on  being  satisfied,  by  the  affidavit  of  one  of  the 
commissioners,  that  the  oaths  had  been  duly  taken,  allowed  the  return 
to  the  commission  to  be  amended,  by  inserting  that  fact  He  also 
adverted  to  the  subsequent  cases,  12  Sim.  346. 

The  Master  of  the  Bolls,    I  think  this  may  be  done ;  it  seems 

1  lA  Beavan,  85. 
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reasonable.     The  registarar  will  see  if  there  is  any  objection  in  the 
record  and  writ  clerks'  offices. 

The  order  was,  after  inquiry,  drawn  up. 


The  Rochdale  Canal  Company  v.  Kino.^ 

Julj  17 ;  August  6,  1851. 

Acquiescence  —  Action — SnuUl  Amount  of  Damages — Injunction. 

The  defendants  were  mill-owners  on  the  banks  of  a  canal;  and  having  nsed  the  water  of  the 
canal  for  generating  as  well  as  condensing  steam  in  Uieir  steam-engine,  the  canal  com- 
pany brought  an  action  against  them,  on  ue  ground  that  the  defendants  had  no  power 
under  the  Canal  Act  to  use  the  water  for  any  other  purpose  than  that  of  condensing 
steam.  When  the  action  was  tried,  the  plaintifis  recovered  only  1«.  damages.  The 
defendants  threatened  to  continue  using  the  water  as  before,  and  the  plaintiffs  moved  for 
an  injunction  to  restrain  them. 

Mdd^  that  the  plaintiffs  having  once  established  their  right  at  law,  it  was  not  necessary  few 
them,  although  nominal  damages  only  were  recovered,  to  bring  further  actions  \  but  the 
injunction  was  refused,  on  the  ground  that  the  plaintiffs  had  acquiesced  for  many  years  in 
the  conduct  pursued  by  the  deiendants. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  The 
notion  was  made,  on  behalf  of  the  Rochdale  Canal  Company,  for 
an  injunction  to  restrain  the  defendants,  who  were  mill-owners  on 
the  banks  of  the  canal,  from  using  the  water  for  any  other  purpose 
than  that  of  condensing  steam  in  his  engines.  It  appeared  that  the 
defendants  and  their  predecessors  in  the  occupation  of  the  mill  had, 
for  the  last  twenty-one  years,  been  in  the  habit  of  taking  water  from 
the  canal  for  generating  as  well  as  condensing  steam ;  the  plaintif& 
contended,  that  this  was  contrary  to  the  provisions  of  their  act  of 
parliament  An  action  at  law  was  brought  against  the  defendants, 
which  terminated  in  the  plaintiffs'  favor,  but  only  Is.  damages  were 
given.  The  defendants  threatened  to  continue  the  use  of  the  water 
in  the  same  way  that  they  had  always  d6ne,  and  contended  that  the 
question  had  not  been  finally  settled  by  the  action;  but  that  another 
action  ought  to  be  brought  to  confirm  the  right  of  the  plaintiiTs.  It 
was  also  contended,  that  there  had  been  such  an  amount  of  acquies- 
cence on  the  part  of  the  plaintifis  for  so  many  years,  as  to  disentitle 
them  to  an  injunction ;  and  that  the  subject-matter  was  of  so  small  a 
value  that  the  court  would  not  interfere. 

Mr.  Bethell  and  Mr.  J.  Baity  appeared  in  support  of  the  motion ; 
and  — 

Mr.  Matins  and  Mr.  Glasses  contra. 


1 20  Law  J.  Bep.  (n.  s.)  Chanc.  675 ;  15  Jar,  96S. 
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The  following  cases  were  cited  during  the  argament :  Waters  ▼• 
Taylor,  2  Yes.  &  B.  299 ;  Fielden  v.  The  Lancashire  and  Yorkshirt 
RaUway  (htnpany,  2  De  Gex  &  Sm.  531 ;  Dann  v.  Spurrier,  7  Yes. 
231 ;  Barret  v.  Blagrave,  6  Ibid.  104 ;  ERUan  v.  Lord  Granville,  Cr.  d( 
Ph.  283 ;  Elmhirsl  v.  Spencer,  2  Mac.  &  O.  45 ;  37ie  AUomey-  Gene* 
ral  V.  3%e  Manchester  and  Leeds  Bmlway  Compa/ny^  1  Rail.  Ca.  436 ; 
Barnard  v.  WaUis,  2  Ibid  162. 

Mr.  J.  BaHy  was  heard  in  reply. 

Lord  CranwortH)  Y.  C.  This  application  has  been  resisted  oa 
two  grounds :  first,  that  the  subject-matter  is  of  so  small  a  value  that 
the  court  will  not  interfere ;  and,  secondly,  setting  that  aside,  that 
there  are  grounds  to  induce  the  court  not  to  interfere  on  the  fonnda* 
tion  of  acquiescence  on  the  part  of  the  plaintiffs.  Now,  whether 
there  has  or  has  not  been  acquiescence  must  depend  upon  a  more 
minute  investigation  of  the  affidavits  than  I  have  as  yet  been  able  to 
make ;  but  I  must  state,  as  a  general  principle,  that  I  must  look  to 
see  whether  the  plaintii&,  in  asking  for  an  injunction  to  give  a  practi- 
cal effect  to  their  legal  right,  have  precluded  themselves  firom  obtain* 
ing  an  injunction,  by  so  acting  as  to  induce  the  parties  to  put  them* 
selves  in  the  state  they  have  by  not  bringilig  their  action  for  ten  years. 
That  is  a  material  consideration.  As  to  the  other  part  of  the  case,  at 
present  I  entertain  no  doubt  that  the  fact  of  its  being  of  small 
miportance  is  quite  inelevcnt.  First,  I  do  not  think  it  unimportant; 
secondly,  however  small  it  may  be,  that  is  beside  the  question ;  for 
when  it  is  said  the  court  will  not  interfere  to  grant  an  injunction  in 
matters  of  small  importance,  it  does  not  apply  to  a  case  of  this  sort, 
where  one  party  says  I  have  a  legal  right  against  you,  and  the  other 
party  denies  it  In  this  case  that  question  has  been  tried  at  law.  It 
cannot  be  said  that  a  party  is  at  liberty  to  go  on  violating  a  right 
because  it  would  be  very  inconvenient  for  the  other  party  to  proceed 
against  him. 

Formerly,  there  were  several  cases  in  which  as  many  as  five  actions 
were  brought  to  establish  a  titie,  but  the  meaning  of  that  is,  that 
where  the  court  is  not  botmd  by  one  ejectment,  it  will  not  be  bound 
by  one  triaL  So,  where  there  are  a  number  of  copyhold  tenants 
having  the  same  interest,  and  an  action  is  brought  by  one,  the  lord  of 
tiie  manor  says,  I  will  not  be  bound  by  that,  and  another  action  is 
brought ;  and  that  goes  on  for  two  or  three  times,  and  then  the  court 
says,  I  will  not  allow  any  more ;  but  that  does  not  apply  to  cases  like 
the  present,  where  ex  concessis  the  right  has  been  established  conclu- 
sively, (unless  the  party  were  to  appeal  to  the  House  of  Lords,)  that 
the  defendant  has  no  right  to  abstract  the  water,  except  for  one  par- 
ticular purpose.  That  has  been  established  on  the  trial  at  law,  the 
judges  being  pnanimous.  It  is  clear,  therefore,  that  the  plaintifb 
have  a  right  to  prevent  the  defendant  from  using  the  water  for  any 
other  purpose  than  that  of  condensing  steam.  So  if  ever  the  court  is 
to  interfere,  it  must  do  so  now.  It  would  be  a  mere  satire  on  the  law 
^  8^7)  you  shcdl  go  on  and  try  the  question  again.    I  consider  on 

18  • 
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that  view  of  the  case  there  is  no  doubt  of  this  court's  right  to  inter- 
fere. , 

Then,  it  is  said,  that  the  subject-matter  is  of  so  small  an  amount, 
and  that  only  one  gallon  in  a  million  is  used  in  the  process  of  gene- 
rating the  steam.  Now,  I  must  say,  not  being  a  scientific  person, 
that  I  doubt  the  possibility  of  any  one  swearing  that  only  one  gallon 
of  water  in  a  million  is  abstracted  in  passing  through  the  mill.  He 
must  be  a  bold  man  to  make  such  a  positive  assertion  as  this ;  but, 
however,  after  the  legal  right  has  been  once  decided,  my  opinion  is, 
that  the  plaintiffs  are  entitled  to  have  an  injunction  to  restrain  any 
further  actions  being  brought  As  to  the  value  of  the  subject-matter, 
I  must  say  that  I  think  the  right  is  a  very  valuable  one. 

It  has  been  said  that  the  act  of  parliament  does  not  give  authority 
to  parties  to  make  a  water-rate,  but  it  certainly  makes  them  the 
owners  of  the  soil  from  which  the  water  is  produced,  and  the  canal 
company  being  owners  of  the  soil  may  obtain  a  rent  from  those  who 
want  to  injure  it  This  is  certain,  that  the  plaintiffs  have  established 
a  right  at  law,  which  enables  them  to  say,  ^  You  shall  not  take  the 
water  for  any  other  purpose  than  that  specified  in  the  act  without 
paying  a  remuneration  for  it"  I  must  confess,  therefore,  that  on  thb 
psurt  of  the  case,  namely,  that  the  parties  have  put  themselves  in  such 
a  position  as  to  entitle  the  plaintiffs  to  an  injunction  on  that  ground, 
it  is  made  out  to  my  satislaction.  But  there  is  still  the  other  point, 
namely,  whether  the  plaintiffs  have,  on  the  inspection  of  these  mills, 
so  conducted  themselves  by  acquiescence  as  to  preclude  themselves 
firom  any  relief  in  this  ix)urt.  On  that  point  I  shall  reserve  my  judg- 
ment, for  the  purpose  of  looking  through  the  affidavits. 

August  6.  Lord  Cranworth,  V.  C.  This  was  a  motion  to 
xestrain  the  defendants  from  using  water  drawn  from  the  canal  for 
any  other  purpose  than  that  of  condensing  steam.  The  plaintifEb 
were  incorporated  under  the  statute  34  Geo.  3  c.  78,  and  there 
were  two  subsequent  acts  passed  relating  to  the  canal,  the  39  &  40 
Geo.  3,  c.  146,  and  the  46  Geo.  3,  c.  20.  By  the  113th  section  of 
the  first  act,  it  is  enacted  "  that  it  shall  be  lawful  for  the  proprietors 
of  any  lands  within  the  distance  of  twenty  yards  from  the  said  canal 
and  cuts,  or  any  of  them,  to  make  a  communication  between  the 
water  therein  and  any  steam  engine  or  engines,  by  means  of  one  or 
more  metal  pipe  or  metal  pipes  of  sufficient  strength  and  thickness 
and  so  constructed  as  to  prevent  any  leakage  or  waste  of  water,  and 
to  draw  from  the  said  canal  and  cuts,  or  any  of  them,  such  quantities 
of  water  as  shall  be  sufficient  to  supply  the  said  engine  or  engines 
with  cold  water  for  the  sole  purpose  of  condensing  the  steam  nsed  for 
working  any  such  engines  as  aforesaid:  Provided  always,  that  the 
proprietor  of  every  such  engine  shall  return  to  the  said  canal  and  cuts, 
or  some  of  them,  in  every  day  on  which  he  shall  use  such  engine,  a 
quantity  of  water  on  the  same  level  on  which  it  shall  be  taken,  equal 
to  the  quantity  so  taken  in  every  such  day  from  the  said  canal  and 
oats,  or  any  of  them,  (the  inevitable  waste  thereof  by  condensing 
ouch  steam  only  excepted,)  so  that  no  obstruction  shall  arise  there- 
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from  to  the  said  navigation  :  Provided  also,  that  such  water  so  taken 
shall  be  applied  to  the  working  of  the  said  engine  and  to  no  other 
purpose." 

The  23d  section  of  the  46  Creo.  3,  c.  20,  is  as  follows :  ^  Whereas 
the  power  of  taking  water  for  the  condensing  of  steam  in  the  engines 
near  to  the  said  canal  and  cuts  may  be  abused,  and  it  is  expedient 
that  the  provisions  relating  thereto  may  be  explained  and  amended : 
Be  it  therefore  further  enacted,  that  from  and  after  the  passing  of  this 
act  it  shall  be  lawful  for  any  a^ent  or  servant  or  agents  or  servants 
appointed  by  the  committee  oi  the  said  company  for  that  purpose, 
(or  on  making  information  in  writing  on  oath,  &c.)  at  all  reasonable 
times  to  enter  into  any  building  containing  such  steam  engine,  for 
the  purpose  of  examining  any  pipe  used  for  the  conveying  of  such 
water,  and  ascertaining  the  use  made  of  such  water,  and  that  the 
same  is  not  applied  for  any  other  purpose  than  that  of  condensing 
the  steam  of  any  such  engine,"  &c. 

The  defendants  are  owners  and  occupiers  of  a  cotton-mill  near  the 
banks  of  the  canal.  The  mill  was  built  in  1830  by  the  father  of  the 
defendant  King,  and  pipes  were  then  laid  from  the  mill  to  the  canal 
so  as  to  supply  the  mill  with  water  under  the  authority  of  the  acts. 
In  1847  disputes  arose  between  the  plaintifis  and  the  defendants,  as  to 
the  use  of  the  water  so  derived  from  the  canal,  the  plaintiffs  alleging 
that  the  defendants  had  no  right  to  draw  water  for  any  purpose 
except  that  of  condensing  steam.  On  the  8th  of  May,  lo48,  an 
action  was  brought  by  the  plaintiffs  against  the  defendants,  and  a 
verdict  was  obtained  by  the  plaintiffs,  with  1^.  damages.  In  Novem- 
ber, 1848,  a  rule  nisi  to  arrest  judgment  was  obtained,  and  argued  in 
June,  1849,  when  judgment  was  given  for  the  plaintiffs.  This  judg- 
ment, therefore,  established  the  plaintiff's  titie.  James  King,  the 
father,  died  in  October,  1850.  This  bill  was  filed  on  the  6th  of 
February,  1851,  stating  these  facts,  and  alleging  that  the  defendants, 
who  now  work  the  mill,  continue,  in  defiance  of  that  judgment,  to 
abstract  and  use  the  water  of  the  canal  for  purposes  other  than  that 
of  condensing  steam ;  and  it  prays  that  they  may  be  restrained  from 
so  doing  without  returning  dsuly  an  equivalent  quantity  of  water  on 
the  same  leveh 

A  motion  has  now  been  made  for  an  injunction,  and  it  is  resisted, 
first,  because  the  subject-matter  is  too  trifling  for  the  interference  of  a 
court  of  equity,  the  damages  having  been  only  Is. ;  and  it  was  con- 
tended that  the  court  ought  to  leave  the  plaintiffs  to  bring  further 
actions.  I  do  not  assent  to  this  doctrine.  If  the  title  of  the  plaintiffs 
is  once  clearly  established,  the  right  is  one  of  great  value,  though  the 
damages  recovered  in  each  particular  action  might  be  very  small,  or 
merely  nominal,  for  the  necessities  of  the  defendants  would  obUge 
them  to  pay  water-rent  for  the  right  they  required.  I  see  no  reason 
to  alter  the  opinion  which  on  this  part  ox  the  case  I  expressed  at  the 
time  the  motion  was  argued.  The  Harrow  School  v.  AldertoUy  2  Bos. 
&  P.  86,  went  on  the  special  nature  of  an  action  of  waste,  which  can 
only  be  supported  when  the  act  complained  of  is  done  to  the  '<  dishe- 
rison "  of  the  plaintiff.     Cases  of  nuisance  when  the  injury,  if  any,  is 
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inappreciably  minute,  as  in  Elmhirst  v.  ^encer^  proceed  on  the 
ground  that  the  party  complaining  of  such  acts  is  entitled  to  no 
relief  beyond  what  the  strict  assertion  of  his  legal  right  gives  him ; 
and  then  this  court  refuses  to  interfere.  Here,  however,  what  is  com- 
plained of  is  not  a  nuisance,  bul;  a  wrongful  invasion  of  the  rights  of 
the  plaintiffs  without  any  compensation  being  made,  which  the  plain- 
tiffs have  a  right  to  claim. 

But  the  motion  was  further  resisted,  on  the  ground  that  the  plain* 
tifis  had,  by  acquiescence,  precluded  themselves  from  asserting  legal 
rights,  on  which  they  now  insist  The  mill  in  question  was  erected, 
in  the  year  1830,  by  James  King,  the  father  of  one  of  the  defendantS| 
and  they  insist  that  at  that  time  it  was  well  known  to  the  plaintiff 
that  King  erected  tho  mill  in  the  belief  that  he  might  lawfully  take 
and  use  the  water,  and  that  ever  since  that  time  he,  and  the  defend* 
ants  deriving  title  under  him,  have,  in  fact,  taken  and  used  the  water 
of  the  canal  for  all  purposes  for  which  they  had  need  of  it,  and  not 
merely  for  condensing  steam,  and  that  all  this  was  well  known  to  and 
acquiesced  in  by  the  plaintifis.  Wliether  this  be  so  is  a  question,  not 
of  law,  but  of  fact  The  rule  of  equity  in  such  cases  is  clear,  as  is 
stated  by  Lord  Eldon,  in  Dann  v.  spurrier:  —  "This  court,"  his 
Lordship  said,  "  will  not  permit  a  man  knowingly,  though  but  pas-^ 
sively,  to  encourage  another  to  lay  out  money  under  an  erroneous 
opinion  of  title ;  and  the  circumstance  of  looking  on,  is  in  many 
cases  as  strong  as  using  terms  of  encouragement;  a  lessor  knowing 
and  permitting  those  acts  which  the  lessee  would  not  have  done,  and 
the  other  must  conceive  he  would  not  have  done,  but  upon  an  expect> 
ation  that  the  lessor  would  not  throw  an  objection  in  the  way  oi  his 
enjoyment"  This  doctrine  being  well  established  the  only  matter 
for  my  consideration  on  this  motion  is,  whether  the  facts  in  this  case 
itre  such  as  to  bring  these  parties  within  the  rule.  I  think  they  are. 
The  defendants,  by  their  answer,  swear  to  their  belief,  that  when  the 
mill  was  originally  built  by  James  King,  the  father,  express  notice 
was  given  by  him  to  the  canal  company  of  his  intention  to  make  a 
communication  with  the  canal,  in  order  to  draw  from  it  water,  not 
only  for  the  purpose  of  condensing  the  steam,  but  also  for  the  purpose 
of  generating  it,  and  for  other  purposes ;  and  that  the  servants  and 
agents  of  the  company  superintended  the  laying  down  of  the  pipes, 
and  were  aware  of  the  uses  to  which  they  were  to  be  applied,  and 
made  no  objection,  though  they  were  cognizant  of  the  great  expenses 
incurred.  Now,  unquestionably,  if  this  be  true,  the  plaintimt  can 
have  no  relief  in  this  court  Such  conduct,  even  if  it  be  not  suffi- 
cient to  sustain  a  plea  of  leave  and  license  in  bar  to  an  action,  cer* 
tainly  incapacitated  the  plaintiffs  from  obtaining  any  assistance  in  a 
court  of  equity. 

It  is  not  necessary  to  go  further,  and  say  whether  it  would  not  entitle 
the  defendants  to  restrain  them  from  proceeding  at  law,  according  to 
what  was  stated  by  Lord  Eldon  in  Barret  v  JBlagrave.  The  allega- 
tion of  acquiescence  rests,  it  is  true,  mainly  on  the  answer.  From 
the  nature  of  things  it  would  not  be  likely  that  there  could  be  much 
to  confirm  this,  but  there  is  some  confirmation  from  the  facts  stated 
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in  the  affidavits.  Now,  I  entirely  assent  to  the  argument  very  ably 
urged  by  counsel,  that  mere  acquiescence  is  unimportant,  if  by  acqui- 
escence is  meant  the  abstaining  from  legal  proceedings.  Where  one 
party  invades  the  right  of  another,  that  other  does  not  in  general 
deprive  himself  of  the  right  of  redress  merely  because  he  remains 
passive  —  unless,  indeed,  he  continues  inactive  so  long  as  to  bring  the 
case  within  the  purview  of  the  Statutes  of  Limitations.  If,  there* 
fore,  from  1830  to  1847,  when  the  disputes  began,  the  plaintiifs  might 
have  asserted  their  legal  right,  on  which  they  now  insist,  their  not 
having  done  so  during  that  period  would  not  prejudice  them.  But 
the  evidence  of  long-continued  use  of  the  water,  for  all  purposes,  by 
the  adjacent  mill-owners,  may  be  very  important,  as  tending  to  satisfy 
this  court,  that  when  the  defendants'  mill  was  erected,  the  plaintiffs 
must  have  known  that  King,  who  was  building  it,  was  laying  out  his 
money  in  the  expectation  that  he  would  have  the  same  privilege  of 
using  the  water  as  was  enjoyed  by  all  his  neighbors.  Whether,  how- 
ever, the  weight  attributable  to  these  affidavits  be  more  or  less,  I  think 
that,  the  issue  being  distinctly  raised  in  the  answer,  I  ought  not, 
under  the  circumstances  of  this  case,  to  interfere  on  this  interlocutory 
application. 

There  is  one  point  upon  which  evidence  might  be  obtained  at  the 
bearing,  which  may  have  a  material  bearing  on  the  result :  I  mean 
whether,  when  James  King,  the  father,  erected  his  mill  in  1830,  there 
were  anv  other  means  available  to  him  for  getting  water  besides  the 
canal ;  for  if  there  were  not,  it  will  be  difficult  to  satisfy  the  court 
that  the  plaintiffs  could  have  been  unaware  that  King  must  have  been 
acting  on  the  belief  that  he  would  be  allowed  to  use  the  canal  water 
for  all  purposes.  Again,  it  may  be  important  to  shew  by  evidence 
how  far,  from  the  construction  and  the  mode  of  working  a  steam* 
engine,  it  may  or  may  not  be  practicable  to  use  water  derived  from 
one  source  for  condensing,  and  water  from  a  different  source  for  gene- 
rating, steam.  If  this  be  practicable,  it  will  remove  one  difficulty  in 
the  way  of  the  plaintiffs'  case ;  if,  on  the  other  hand,  it  is  impractica- 
ble or  very  unusual,  it  will  strongly  tend  to  confirm  the  defendants' 
proposition,  and  to  bring  the  plaintiffs  within  the  principle  enunciated 
in  Dann  v.  Spurrier.  On  these  grounds  I  shall  refuse  this  motion, 
reserving  the  question  of  costs  till  the  hearing. 


Baker  v.  Anthony.^ 

April  24,  1851. 

Practice — Substituted  Service. 

Bobctituted  service  ordered  of  a  writ  of  summons  issued  upon  the  master's  certificate  upon  a 

claim. 

1 14  Bearan,  26. 
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/»  re  SteTenwm. 

A  DECREE  had  been  made  for  the  administration  of  an  estate,  upon 
a  claim  filed  by  the  executor.  Jane,  the  wife  of  Daniel  Hawkins,  one 
of  the  residuary  legatees,  not  having  been  made  a  party,  the  master 
certified,  18th  order  of  April  22, 1850, 11  Beav.  36,  that  Daniel  Haw- 
kins and  Jane  his  wife  ought  to  attend,  and  a  writ  of  summons  issued 
accordingly,  requiring  them  to  appear. 

It  was  shewn  by  simdavit,  that  Daniel  Hawkins  could  not  be  found 
or  served,  and  his  wife  swore,  that  she  did  not  know  where  her  husband 
was.     Under  these  circumstances, 

Mr.  EL  Stevens  moved,  that  service  of  the  writ  of  summons  on  the 
wife  might  be  good  service  on  the  husband. 

The  Master  of  the  Rolls  made  the  order. 


£i  re  Stevenson.^ 

April  24,  1851. 

Practice  — Service. 

A  ram  being,  on  taxation,  found  due  from  a  aolicitor  to  his  client,  the  fint  order  fixings  a  ^aj 
for  payment  most  be  obtained  on  notice ;  bat  the  leoond  or  fonr  da/  ordfir  ia  madeev 
parte. 

An  order  had  been  made  for  the  taxation  of  a  solicitor's  bill  in  the 
usual  form,  and  a  sum  had,  on  such  taxation,  been  found  due  from 
the  solicitor. 

Mr.  W.  M  James  applied  ex  parte  for  an  order  to  fix  a  day  for  pay- 
ment, and  a  question  arose  whether  such  an  order  ought  to  be  made 
on  notice.    He  cited  In  re  Lovellj  9  Bcavan,  332. 

The  Master  of  the  Rolls.  My  impression  is,  that  the  party  to 
be  affected  by  such  an  order  ought  to  have  notice ;  however  let  the 
order  be  drawn  up,  if  the  registrar,  on  inquiry,  finds  that,  according  to 
the  general  practice,  it  can  be  made  ex  parte. 

Mr.  CoUis,  the  registrar,  on  inquiry,  found  that  notice  was  necessary. 
See  In  re  Mourilyan^  13  Beavan,  84 ;  and  In  re  Partington^  6  Mad* 
dock,  71. 

^  14  Beavan,  27. 
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Howard  v.  Frinee.— B«ih  v.  Watkini. 


Howard  v.  Princs.^ 

Uay  8, 1851. 

Petition  of  Married  Woman  —  Next  Friend. 

FeCitioii  by  a  feme  covert  in  a  rait,  not  naming  a  next  friend,  directed  to  be  amended  by 

inaerting  a  next  friend. 

A  MARRIED  woman  sued  by  ber  next  friend  in  respect  of  her  sepa* 
rate  estate.  She  presented  a  petition  of  rehearing,  her  next  friend  not 
being  named  therein. 

It  was  objected,  that  the  petition  conld  not  be  beard  until  it  bad 
been  amended  by  inserting  a  next  friend ;  otherwise  there  would  be 
no  person  responsible  for  the  costs,  if  the  proceeding  failed.  L$  re 
WiUiams^  12  Beavao,  510,  was  cited. 

Mr,  BaypeU  and  Mr.  Whiibread^  in  anpport  of  the  petition. 

its*.  R.  Ptilmer  and  Mr.  lAoydy  for  the  respondents. 

The  Master  of  the  Rolls  ordered  the  petition  to  be  amended 
accordingly.^ 


Bush  v.  Watkins.' 

Uay  13, 1851. 

Pradice  —  Proof. 

A  class  of  children  l>eiiig  Interested,  the  court,  instead  of  directing  the  preliminary  dasi 
inauiiT,  reoelTed  the  affidavit  of  the  parents  proTing  the  dass,  and  then  allowed  the  caasd 
to  oe  heard. 

The  question  in  the  cause  related  to  the  right  to  a  policy  of  assur* 
ance.  A  class  of  children  claimed  an  interest  in  it,  and  the  cause 
coming  on,  the  court  inquired  whether  the  class  had  been  ascertained. 
Bee  ShuUleworth  v.  HowartA^  Cmig  &  Ph.  p.  230 ;  and  Hawkins  ▼• 
Hawkins^  1  Hare,  543. 

Mr.  Prior^  for  the  plaintiiC 

Mr.  RoupeU  and  Mr.  Wkiibread,  for  the  trustees,  and 

—^-^  -'  ■        ■    '  ■ ' — — 

>  U  BeaTan,  28. 

*The  reffistrar,  Mr.  Colrille,  being  afterwards  Feferred  to,  stated,  that  tke  existing 
aest  friend  would  be  liable  for  the  costs  of  the  proceeding  notwitbsteading  he  was  not 
named  in  the  petition. 

>  14  Beayan,  33. 
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Mr.  Walpole  and  Mr,  Teedj  Mr.  Karslake  and  Mr.  lAoyd^  for  other 
defendants,  saggested  that  the  class  might  be  proved  by  affidavit 
under  Sir  George  Turner's  Act,  13  &  14  Vict  c.  35,  s.  28. 

The  Master  of  the  Rolls.  I  think  that,  upon  an  affidavit  of 
the,  father  and  mother  of  there  being  no  other  children,  the  case  may 
proceed.  It  is  the  same  evidence  as  would  satisfy  the  master  if  a 
reference  were  made. 


Morgan  v.  Morgan.^ 

April  25 ;  May  27,  1851. 

Practice — Rehearitiff  —  Livestment  of  Money. 

The  time  within  which  a  decree  or  order  of  Chancery  may  be  varied  on  rehearing  has  nerer 
been  defined.  The  practice  has  been  to  allow  a  party  to  take  his  chance  of  sucoeM  ander 
a  decree  before  the  master,  and,  if  unsuccessful,  to  obtain  a  rehearing  of  the  decree. 

A  decree  was  allowed  to  be  reheard  twelve  and  a  half  years  after  it  had  been  prononnoed* 
and  notwithstanding  it  had  been  acted  upon  during  that  period  by  sales,  ftc 

The  rule  laid  down  in  Hotpe  ▼.  The  Earl  of  Dartmouth^  7  Yes.  137,  (a)  is,  that  where  pro- 
perty of  a  perishable  nature  is  ^ven  to  be  enjoyed  in  succession,  ^e  object  of  the  testator 
ean  onl^  be  effected  by  converting  the  property  into  permanent  annuities,  and  giving  each 
person,  ra  succession,  the  dividends  of  the  fund.  This  rule  prevails,  unless  there  can  be 
gathered  from  the  will  some  expression  of  intention  tiiat  the  property  is  to  be  enjoyed  m 
specie,  and  which  it  is  incumbent  on  those  contesting  the  apphcation  of  the  rule  to  poini 
out 

Modem  cases  allow  small  indications  of  intention  to  prevent  the  application  of  the  rule ; 
but  the  mere  absence  of  any  direction  to  convert  is  insufficient. 

Upon  the  construction  of  a  will,  heid,  that  the  tenant  for  life  of  a  residue  was  not  entitled  to 
the  perishable  property  in  specie, 

A  testator  bequeathed  all  his  money,  securities  for  money,  money  in  the  funds,  household 
furniture,  cattle,  and  all  other  his  personal  estate  and  effects,  unto  two  trustees,  upon  trusi 
to  pay  his  debts  and  legacies,  and  subject  to  the  payment  of  a  legacy,  to  stand  possessed 
upon  the  trusts  after  mentioned.  He  then  devised  his  freehold  estates  to  trustees,  upon 
trust  to  permit  his  wife  to  reside  at  his  house,  and  to  use  the  household  furniture,  plate, 
linen,  and  china  therein  for  her  life,  and  to  "  pay  the  rents  and  profits  of  his  real  estate,** 
and  "  the  interest,  dividends,  and  proceeds  to  arise  from  his  said  money,  and  securities  for 
money,  money  in  the  funds,  and  personal  estate  thereinbefore  bequeathed  "  to  her  for  life, 
and,  after  her  decease,  to  sell  his  real  estate,  and  divide  and  pay  the  purchase-moneys ; 
"and  pay,  assign,  or  transfer  his  said  monev  and  securities  for  money,  money^  in  the  funds, 
and  pergonal  estate,"  unto  his  children.  The  testator  possessed  long  annuities  and  leaa6- 
holds:  — 

£Mtf,  that  they  ought  to  be  converted  into  3  per  cents.,  and  that  the  widow  was  merely  enti- 
tled to  the  dividends  thereon. 

The  Master  of  the  Rolls  (following  Dimes  v.  Scott,  4  Buss.  195 ;  Taiflor  v.  C7ari*,  1  Hare« 
161 ;  and  Sutherland  v.  Cooke,  1  Colly.  503;  in  opposition  to  Douglas  v.  Congreve,  1  Keen, 
410,  and  other  cases,)  held,  that  a  tenant  for  life  of  a  residue  was  entitled,  during  the  first 
year,  to  the  dividends  on  so  much  3  per  cents,  as  would  have  been  produced  by  the  con- 
version of  the  property  at  the  end  of  that  year. 

The  testator,  by  his  will,  dated  in  April,  1834,  devised  a  copyhold 
house,  in  Cumberland  Row,  to  trustees,  ^*  upon  trust  to  pay  the  rents 

A 14  Beavan,  72. 
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and  profits  thereof  to  his  daughter  Elizabeth,  for  life,  and  afterwards 
to  her  children ;  and  he  devised  another  copyhold  and  a  leasehold 
messuage  to  trustees,  upon  trust  "  to  pay  the  rents  and  profits  of  the 
eaine "  to  his  daughter  Sophia,  for  life,  and,  after  her  death,  to  sell 
and  to  divide  the  purchase-money  amongst  her  children. 

He  then  proceeded  as  follows: — '^I  give  and  bequeathe  all  my 
money  and  securities  for  money,  money  in  the  funds,  household  fur* 
niture,  cattle,  and  all  other  my  personal  estate  and  effects  whatsoever 
and  wheresoever,  unto  the  said  Henry  G.  T.  Pulman  and  Joha 
Beeve,"  &c.,  "  upon  tiust,  in  the  first  place,  to  pay  thereout  all  my 
just  debts,  funeral  and  testamentary  expenses,  and  the  legacies  given 
by  this  my  will,  and  after  payment  thereof,  upon  trust,  during  the  life 
of  my  said  wife,  to  pay  thereout  any  sum  or  sums  of  money,  not  exceed* 
ing  the  sum  of  500/^  unto  such  one  or  more  of  my  children  as  my  said 
dc«T  wife  shall  appoint ;  and  in  default  of  any  such  appointment,  the 
same  sum  shall,  after  the  decease  of  my  said  wife,  be  oivided  amongst 
my  children,  at  the  same  time  and  in  such  and  the  same  manner  as  is 
hereiiiafter  directed  respecting  my  residuary  personal  estate,  and  sub* 
ject  thereto,  upon  trust,  that  the  said  Henry  G.  T.  Pulman  and  John 
Beeve,"  &c.,  ^  do  and  shall  stand  possessed  of  the  said  money  and 
securities  for  money,  money  in  the  funds,  and  personal  estate,  and  of 
the  interest,  dividends,  and  annual  proceeds  arising  therefrom,  upou 
the  trusts  and  for  the  purposes  hereinafter  declared  thereof." 

He  then  devised  his  real  estate  at  Great  Staughton  or  elsewhere| 
in  Ghreat  Britain,  to  trustees,  on  trust,  to  ^  permit  his  wife  Maria  to 
leside  in  his  dwelling-house  in  Great  Staughton,  aforesaid,  and  to 
occupy  such  of  the  lands  belonging  thereto  as  she  might  think  proper, 
during  hex  life,  without  paying  any  rent  for  the  same,  and  also  should 
permit  and  suffer  his  said  wife  to  use  the  household  furniture,  plate, 
imen,  and  china,  in  his  said  dwelling-bouse,  for  and  during  her  lifew 
And  upon  further  trust,  that  the  said  Henry  G.  T.  Pulman  and  John 
Beeve  ^'  should  pay  the  rents  and  profits  of  his  said  real  estate,  lastly 
thereinbefore  devised  to  them  (except  the  house  and  lands  in  Great 
Staughton  aforesaid,  to  the  use  of  which  his  said  wife  was  entitled 
for  life,  as  aforesaid,)  and  the  interest,  dividends,  and  proceeds  to 
arise  from  his  said  money,  and  securities  for  money,  money  in  the 
funds,  and  personal  estate,  thereinbefore  bequeathed  to  them  as  afore- 
said, unto  bis  wife,  for  her  life,  to  be  applied  by  her  in  the  mainte* 
nance  of  herself  and  of  such  of  his  said  two  unmarried  daughters, 
Jane  Elizabeth  and  Ma^  Ann,  as  should  choose  to  live  with  her 
during  her  life,  or  until  their  respective  marriage."  And  upon  further 
trust,  after  the  decease  of  his  wife,  as  soon  as  conveniently  might  be, 
to  sell  and  dispose  of  his  said  resd  estate,  and  "•  divide  and  pay  all 
the  clear  moneys  arising  firom  such  sale  or  sales  as  last  aforesaid,  and 
pay,  assign,  or  transfer  his  said  mdney  and  securities  for  money, 
money  in  the  funds,  and  personal  estate  thereinbefore  bequeathed  to 
his  said  trustees,  unto  and  equally  between  and  amongst  his  children^" 
[naming  them.] 

And  he  declared,  that,  "  in  case  both  or  eith^  of  his  two  unmar- 
ried daughters  should  be  desirous  of  living  apart  from  his  wife,  the 
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trastees  shoald  pay  to  each  of  them,  out  of  the  rents,  profits,  and  pro* 
eeeds  of  his  last-mentioned  real  and  personal  estate,  any  annual  sum 
dot  exceeding  35/L" 

And  he  empowered  his  trustees,  ^  from  time  to  time,  to  alter,  vary, 
and  transpose  any  of  the  stocks,  funds,  or  securities  upon  which  any 
part  of  his  personal  estate  might  be  invested,"  and  appointed  his 
wife  and  Henry  G.  T.  Pulman  and  John  Reeve  his  executors. 

The  testator  died  possessed  of  several  leaseholds,  and  also  of  some 
long  annuities.  His  will  was  proved  by  his  widow,  (now  the  wife 
of  the  defendant  Pulman,)  H.  G.  T.  Pulman,  and  John  Reeve. 

This  bill  was  filed  in  July,  1836,  and  by  the  decree  made  by  Lord 
Langdale,  on  the  23d  of  July,  1838,  the  will  was  established  and  ac- 
counts were  directed  to  be  taken.  The  executors  were  ordered,  to 
transfer  into  court  73/.  long  annuities ;  and  it  was  ordered  that  they 
should  be  sold  and  laid  out  in  the  3  per  cents. ;  and  it  was  ordered 
that  the  master  should  inquire  how  much  had  accrued  and  become 
due  from  the  long  annuities,  from  the  expiration  of  one  year  from  the 
death  of  the  testator,  and  what  would  have  been  the  amount  of  in- 
terest and  dividends  which  would  have  accrued  and  become  due  on 
the  bank  3L  per  cent,  annuities,  which  should  be  purchased  with  the 
produce  of  the  long  annuities,  in  case  the  same  had  been  sold  by  the 
executors  of  the  testator  and  invested  in  bank  3L  per  cent,  annuities 
at  the  expiration  of  such  year.  The  outstanding  personal  estate  was 
directed  to  be  sold. 

Under  this  decree  the  leaseholds  had  been  sold. 

The  widow  had,  for  some  time,  received  the  rents  of  the  leaseholds, 
and  she  claimed  a  right  to  retain  them ;  but  she  was  charged  there- 
with by  the  master  in  his  report  The  widow  having  in  vain 
attempted,  by  various  proceedings  in  the  cause,  to  relieve  herself 
from  the  liability  to  retund  the  rents,  she  and  her  second  husband 
presented  a  petition  of  rehearing,  insisting  that,  under  the  will,  she 
was  entitled  to  enjoy  the  reaseholds  and  long  annuities  in  specie^  and 
insisting  that  the  decree  was  defective  and  erroneous,  and  praying  a 
rehearing. 

Upon  the  certificate  of  counsel,  the  causes  were,  by  an  order  of 
course,  directed  to  be  set  down  to  be  heard. 

There  was  a  cross  petition  to  take  the  petition  of  rehearing  off  the 
file. 

Mr.  Lloyd  and  Mr.  Greene^  for  Polman  and  wife,  in  support  of  the 
rehearing. 

Mr.  WalpolCf  for  Reeve. 

M-.  Boupell  and  Mr.  Bird^  contra,  for  the  plaintiffs, 

Mr.  Glasse  and  Mr.  Briggs^  for  other  parties. 

Mr.  Lloyd,  in-reply. ' 

Three  points  were  argued ;  firsts  as  to  the  right  to  rehear  the  cause 
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after  the  great  lapse  of  time,  the  sale  of  the  leaseholds,  and  acting 
nnder  the  decree,  and  as  to  the  form  of  correcting  the  alleged  error  in 
the  decree.  As  to  this,  Fox  v.  McLckrethy  2  Cox,  158 ;  Davenport  r* 
Stafford^  9  Beavan,  106;  Choynne  v.  Edwards^  9  Beavan,  22;  Bropky 
V.  Holmes,  2  Molloy,  7 ;  Foumier  v.  Paine^  3  MyL  &  K.  207,  n. ;  Booth 
V.  Oresuricke,  Cr.  &  Ph.  361 ;  and  2  Daniell's  Pr.  2d  ed.  1346;  Gene^ 
ral  Orders  9th  of  July,  1725,  Sand.  Ord.  511,  and  27th  Janoaryi 
1725  -  26,  Sand.  Ord.  521,  were  cited. 

2.  As  to  the  right  of  the  widow  to  enjoy  the  leaseholds  and  long 
annuities  in  specie j  instead  of  having  them  sold  and  invested  in  con- 
sols. On  this,  Howe  v.  The  Earl  of  Dartmouthj  7  Ves.  137,  (a) ;  il2- 
cock  Y.  Sloper,  2  Myl  &c  JL  699 ;  CoUinsy.  Chllins,2  Myl.&  K.703; 
Betkune  v.  Kennedy^  1  Myl.  &  Cr.  114;  Pickering  v.  Pickerings  2 
Beavan,  31 ;  4  Myl.  &  Cr.  289 ;  Goodenough  v.  n-emamondOf  2  Beavan, 
512 ;  Hunt  v.  ScoUy  1  Be  Gex  &t  8m.  219 ;  Neville  v.  Fortescue^  16 
Simons,  333;  Pickup  v.  Atkinson,  4  Hare,  624;  Vaughan  v.  Buck, 
1  Phillips,  75 ;  Daniel  v.  Warren,  2  Y.  &  ColL  (C.  C.)  290 ;  Burton  v. 
Mount,  2  De  Gex  &  Sm.  383 ;  Cotton  v.  Cotton,  14  Jur.  950;  Johnson 
V.  Johnson,  2  Collyer,  441 ;  Bowden  v.  Bowden,  17  Sim.  65,  were  cited. 

3.  Whether  the  widow  (assuming  a  conversion  necessary)  was  en- 
titled to  the  actual  income  until  the  end  of  one  year.  On  this  the 
following  cases  were  cited : —  Asigerstein  v.  Martin,  Tom.  &  B.  232 ; 
Dimes  v.  Scott,  4  Russell,  195 ;  Douglas  v.  Congreve,  1  Keen,  410 ; 
Taylor  v.  Clark,  1  Hare,  161 ;  Sutherland  v.  Cooke,  1  Collyer,  503 ; 
Caldecott  v.  CaMecott,  1  Y.  &  C.  (C.  C.)  312;  and  see  parting  ▼. 
Parker,  9  Beavan,  524 ;  Wrey  v.  Smith,  14  Simons,  202 ;  Turner  v. 
Newport,  1  C.  P.  Coop,  (t  Cot.)  152 ;  and  Boper  on  Legacies,  4tb 
ed.  p.  1322  to  p.  1338. 

The  Master  op  the  Rolls.  «  I  will  consider  my  judgment 

The  Master  of  the  Rolls.  This  is  a  petition  of  rehearing,  pre- 
sented  by  the  vridow  of  the  testator  and  a  gentleman  whom  she  had 
since  married,  praying  that  these  causes  may  be  reheard,  and  that  the 
decree,  pronounced  by  Lord  Langdale  on  the  23d  of  July,  1838,  may 
be  varied,  on  the  ground  that,  according  to  the  true  construction  of 
the*will  of  the  testator,  his  widow  is  entitled  to  enjoy  in  specie,  during 
her  life,  the  rents  of  certain  leasehold  property  which  passed  by  the 
testator's  will,  and  also  the  dividends  of  certain  long  annuities,  form* 
ing  a  portion  of  his  property. 

The  respondents  contend, 

1.  That  the  circumstances  of  this  case  are  such,  that  the  petitioners 
are  not  at  liberty  now  to  rehear  their  cause,  and 

2.  That,  if  reheard,  the  decree  pronounced  in  1838  ought  not  to  be 
varied. 

The  first  point  I  have  to  consider,  is,  whether  the  conduct  of  the 
petitioners  is  such  as  to  entitle  them  to  this  rehearing. 

It  is  urged  by  the  defendants,  that  this  decree  was  pronounced 
above  twelve  years  and  a  half  aeo ;  that  the  point  now  relied  upon 
was  distinctly  raised  and  decided  at  the  hearmg ;  that  various  pro- 
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ceedings  have  taken  place,  on  the  footing  of  this  being  a  valid  and 
binding  decree,  and  that  the  parties  cannot  now  be  restored  to  their 
former  position,  however  erroneous  the  decree  might  be,  withoat  great 
expense  to  them ;  and  that  such  serious  laches  on  the  part  of  the  pe- 
titioners are  sufficient,  according  to  the  usual  practice  of  this  court, 
to  induce  the  court  to  refuse  them  permission  again  to  agitate  a  ques* 
tion  which  they  have  treated  as  concluded  for  upwards  of  twelve 
years. 

Upon  consulting  the  regislarar's  book,  it  appears  that,  so  far,  at  least, 
as  the  long  annuities  are  in  dispute,  the  question  was  raised  and  de* 
termined  by  Lord  Langdale  at  the  hearing.  Nothing,  however,  from 
this  entry,  appears  to  have  been  decided  as  to  the  leaseholds ;  but  the 
principles  involved  in  both  are  the  same,  and  it  may  reasonably  be 
assumed,  that  the  question  of  the  long  annuities  having  been  decided 
iLgainst  the  petitioners,  the  question  of  the  leaseholds  was  supposed 
to  be  involved  in  and  governed  by  it. 

Various  authorities  have  been  cited  in  support  of  this  objection, 
but  rather  to  show  the  principle,  than  being  directly  applicable  to  this 
ease. 

The  cases  of  Fbx  v.  Mackrethj  2  Cox,  158 ;  MousUy  v.  Carr,  3  Myl. 
&  K.  205;  Aitomep' General  v.  Ward^  1  Myl.  &  Cr.  449;  Bt(field  v. 
Provis,  3  Myl.  &  Cr.  437,  and  several  others,  only  establish  that  the 
Lord  Chancellor  will  not,  unless  under  very  peculiar  circumstances, 
hear  again  an  appeal  from  one  of  the  inferior  courts,  which  has  al- 
readv  been  heard  before  him. 

Tne  General  Order  of  the  5th  June,  1725,  Beames's  Orders,  p.  834, 
and  Sanders's  Orders,  p.  506,  which  limits  the  time  for  rehearing  a  de- 
cree to  one  month,  was  also  relied  on  in  support  of  this  objection ; 
but  in  Wood  v.  Griffith^  19  Ves.  550,  Lord  Eldon  said  that  the  court 
had  been  so  long  in  the  habit  of  permitting  appeals  beyond  the  time 
limited  by  that  Order,  that  he  should  not  be  justified  in  ordering  the 
petition  to  be  taken  off  the  file  on  that  ground. 

The  practice  has  certainly  been  to  allow  a  party  to  take  his  chance 
of  succeeding  before  the  master,  under  the  decree  as  originally  pro- 
nounced, and,  if  he  failed  there,  of  obtaining  an  alteration  of  the 
original  decree,  on  a  petition  of  rehearing. 

This  may  be  a  very  objectionable  practice ;  but  I  have  no  p<5wer 
here  to  alter  it,  if  I  find  it  sanctioned  by  authority.  Lord  Cottenham, 
in  Butlin  v.  Masters^  2  Phillips,  290,  expressly  stated  this  to  be  the 
practice,  and,  by  reason  of  it,  allowed  a  decree  directing  an  issue  to 
be  reheard,  although  the  verdict  had  been  found  in  that  issue  for  the 
plaintiff;  and  although,  in  such  circumstances.  Lord  Eldon  had,  in  a 
previous  case  of  De  Taslet  v.  Bordenave^  Jacob,  516,  stated  that,  aft«r 
verdict,  no  party  could  rehear  a  decree  directing  an  issue. 

The  time  within  which  a  decree  or  order  of  this  court  may  be  va- 
ried on  rehearing,  has  never  been  defined;  and  although  I  fully  concur 
with  Lord  Langdale  in  Ghcynne  v.  Edwards^  9  Beavan,  22,  where  he 
States  that  this  is  a  matter  over  which  this  court  never  parts  with  its 
jurisdiction,  yet  neither  the  time  nor  the  circumstances  of  this  case 
would,  in  my  opinion,  justify  me  in  ordering  this  petition  to  be  taken 
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off  the  file  upon  this  objection;  and  I  consider  myself,  tberefoiei 
bound  both  by  practice  and  authority  to  overrule  it 

I  am  compelled,  therefore,  to  consider  the  second  question,  which  is, 
whether  this  decree  is  right;  and  if  not,  to  what  extent  it  is  eiro- 
neous. 

The  petitioners  contend  that  it  is  erroneous,  because  it  directs  an 
account  of  the  long  annuities,  and  an  inquiry  of  what  dividends 
would  have  accrued  on  the  consols  which  would  have  been  purchased 
with  the  produce  of  the  long  annuities ;  and  also  because  it  directs 
general  accounts  to  be  taken,  without  providing  for  the  interest  of  the 
widow  in  the  leaseholds  before  it  had  been  converted. 

The  first  ground  on  which  they  rely  is,  that,  by  the  true  construo- 
tion  of  the  wiU,  the  widow  is  entitled  to  enjoy  in  specie  the  dividends 
of  the  long  annuities,  and  the  rents  of  the  leaseholds.  This  depends 
on  the  true  construction  to  be  put  on  the  residuary  clause. 

The  scope  of  the  wiU  is  this:  —  The  testator  rives  certain  legacies 
to  his  children ;  he  gives  specifically  certain  copyholds  in  Cumberland 
Bow  to  his  daughter  Elizabeth  for  life,  and  after  her  decease,  to  her 
children :  a  copyhold  messuage  at  Islington,  and  leaseholds  at  Cam- 
den Town  to  his  daughter  Sophia  and  her  children,  in  like  manner, 
and  he  then  gives  the  residue  thus :— -^  I  give,"  &c.  &c.  [His  honor 
stated  the  terms  of  the  gift] 

In  this  residuary  gift  there  is  a  specific  enumeration  of  various  mat* 
ters.  There  is  a  specific  direction  so  far  as  regards  his  freeholds  at 
Great  Staughton  and  the  personal  chattels  there  contained ;  and  there 
is  no  direction  to  sell  or  convert  any  other  part  of  his  property. 

Now  the  rule  of  law  as  applicable  to  these  cases  is  not,  I  think, 
open  to  doubt,  although  the  application  of  the  rule  to  particular  cases 
mav  be,  and  frequehtly  is  a  matter  of  very  considerable  difficulty. 

The  rule  laid  down  in  Bbwe  v.  3%e  Earl  of  Dartmouth^  7  Ves.  137, 
(a),  is,  that  where  property  of  a  perishable  nature  is  given  to  be  enjoyecl 
in  succession,  the  object  of  the  testator  can  only  be  efiected  by  con- 
verting the  property  into  permanent  annuities,  and  giving  each  person 
in  succession,  the  dividends  of  the  fund. 

This  rule  has  been  since  affirmed,  as  often  as  it  has  been  referred 
to,  and  is  unquestionably  the  law.  But  the  testator  may  take  the  case 
of  any  particular  bequest  out  of  this  rule ;  and  the  effect  of  the  latter 
cases  has  been,  to  allow  small  indications  of  intention  to  prevent  the 
application  of  the  rule.  The  question  here,  as  in  similar  cases,  is  one 
of  construction,  whether  the  testator  has,  in  his  will,  expressed  his 
intention,  that  this  rule  shall  not  apply  to  this  particular  case. 

It  is  urged  by  the  petitioners,  that  the  burden  of  proof  does  not  lie 
upon  them  more  than  on  the  respondents,  and  that  being  a  question 
ot  construction,  it  is  for  the  court  to  look  into  the  will  and  discover 
the  testator's  real  meaning.  In  one  sense,  this  is  certainly  true ;  but 
still,  in  my  opinion,  the  rule  of  law  is,  that,  unless  there  can  be 
gathered  from  the  will  some  expression  of  intention  that  the  property 
is  to  be  enjoyed  in  specie^  the  rule  in  Howe  v.  The  Earl  of  Dartmouth 
is  to  prevcoL  It  is  therefore  incumbent  on  the  persons  contesting  the 
Application  of  that  rule,  and  on  the  court  which  forbids  that  applica- 
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tion,  to  point  out  the  woids  in  the  will  which  exclude  it,  and  if  this 
cannot  be  done,  the  role  roust  apply. 

The  reported  decisionfi  on  the  subject  aie  useful,  as  they  form  a 
guide  to  enable  the  court  to  ascertain  what  directions  contained  in  a 
will  are  properly  considered  to  be  an  expression  by  the  testator  of  his 
intention  that  this  rule  is  not  to  apply. 

In  no  case  that  I  have  been  able  to  find,  has  the  mere  absence  of 
any  direction  to  convert  his  property  been  construed  to  mean,  that  it 
should  be  enjoyed  in  specie  by  the  legatees  in  succession ;  and  the 
contrary  must  have  been  decided,  though  not  expressly  so  stated  ia 
Johnson  v.  Johnson^  2  ColL  441. 

There  are  several  cases  in  which  the  court  held,  that  the  role  was 
excluded,  where  the  testator  has  fixed  the  period  of  conversion ;  as,  for 
instance,  where  he  has  given  the  property  to  one  for  life,  and,  after  the 
death  of  that  person,  has  directed  the  property  to  be  sold  and  divided^ 

The  case  of  Goocknough  v.  liremanumao^  2  Beav.  513,  was  decided 
on  the  word  ^  rents,"  and  Alcockv.  Shperj  2  M.  &  K.  699,  turned  on  the 
direction  to  convert,  being  after  the  death  of  the  tenant  for  life ;  but 
this  rests  on  an  obvious  rule  of  construction,  that  the  direction  as  to 
the  time  when  the  property  is  to  be  converted,  exdodes  the  inference^ 
that  it  is  to  be  converted  at  an  earlier  period. 

The  case  of  Hunt  v.  Scotty  1  De  Gex  &  8m.  219,  is  the  nearest  to 
the  present,  of  all  the  cases  to  which  I  have  been  referred,  or  which  I 
have  been  able  myself  to  discover ;  but  in  that  case,  besides  an  absence 
of  any  direction  to  convert,  as  applicable  to  the  property  to  be  enjoyed 
in  specie^  there  is  a  direction  to  convert  contained  in  the  will  applicap 
ble  to  other  property,  which,  in  my  opinion,  distinguisfaes  it  from  this 
case,  and  from  the  case  of  Johnson  v.  JbAiMon,  decided  by  the  same  judges 

I  think,  therefore^  that  the  absence  of  this  direction  cannot  be 
treated  as  an  expression  of  intention  on  the  part  of  the  testator,  that 
his  property  was  not  ever  to  be  converted;  it  would,  I  think,  be 
unreasonable  if  it  were  so  held.  By  law,  the  property  must  be  con* 
verted ;  a  testator  may  not  unreasonably  be  supposed  to  be  cognizani 
of  that  law,  and  to  have  given  no  direction  on  the  subject,  because  he 
may  have  supposed  that  it  would  be  mere  surplusage  so  to  do.  This 
also  is  consistent  with  the  opinion  expressed  by  Vice-Chancellor 
Wigram^  in  Cafe  v.  Bent^  5  Hs^  pp.  34  and  35,  which  is  very  mate* 
rial  to  this  part  of  the  case. 

But  still  this  is  a  circumstance  not  wholly  to  be  rejected,  and  the 
rest  of  the  will  must  be  examined,  in  (»rder  to  discover  the  intention 
of  the  testator.  The  rest  of  the  will  here  confirms  my  opinion,  that 
the  testator  had  not  supposed  the  whole  of  his  property  was  to  remain 
unconverted.  The  residuary  clause  runs  thus:  he  gives  "all  his 
money,  &c.  &c.,  household  furniture,  &c.  &c."  to  trustees,  upon  trusty 
in  the  first  place,  to  pay  thereout  all  his  just  debts,  funeral  and  testa* 
mentary  expenses,  and  legacies.  Some  portion  of  his  estate  must 
have  been  sold  to  pay  the  debts  and  legacies.  Which  portion  did  he 
intend  to  apply  for  that  purpose  ?  If  a  part  was  to  be  sold,  why  not 
the  whole  ? 

In  the  subsequent  enumemtion  of  the  residuary  estate^  he  omito 
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the  words  **h<msehold  fnrnitnre  and  cattle.''  It  is  to  be  inferred, 
ttierefore,  that  as  to  those  at  least,  he  supposed  they  would  have  no 
specific  existence  as  part  of  his  estate,  when  it  was  to  be  divided. 
This  is,  it  is  tme,  but  a  trifling  matter,  and  little  weight  is  to  be 
attached  to  it :  it  removes,  however,  the  force  of  the  observation,  that 
the  various  parts  of  his  residuary  estate  are  repeated  in  the  same 
exact  words ;  tiiis  is  not  so,  as  two  of  the  enumerated  items  most 
fikely  to  perish  are  not  repeated; 

Again :  the  power  to  vary  securities,  at  the  close  of  the  will,  is  only 
intelligible  on  the  supposition  that  the  property  had  been  converted. 
This  clause  is  also  important  in  another  point  of  view.  If  the  testa* 
tor  intended  his  widow  to  enjoy  the  long  annuities  in  specie^  could  he 
have  permitted  his  trustees  to  defeat  that  intention,  as  undoubtedly  they 
might  do,  if,  under  this  clause  in  the  will,  they  tamed  the  long  annu« 
ities  into  three  per  cent  consds,  or  invested  the  produce  on  mortgage. 

The  directions  respecting  the  Great  Staughton  estate  are  also 
Important.  I  accede  to  the  argument,  that  if  the  testator  had  intended 
the  whole  property  to  be  enjoyed  in  specie^  he  would  not  have  consi-* 
dered  it  necessary  to  direct  that  the  household  fomiture,  plate,  linen, 
and  china  at  Great  Staughton  shouM  be  enjoyed  in  specie  by  the  wifs 
during  her  life. 

It  was  urged,  that  this  observation  would  have  a  twofold  operation, 
because,  as  he  has  directed  the  estate  at  Gfeat  Staughton  to  be  sold,  it 
is  to  be  inferred,  that  if  he  wished  tiie  rest  of  the  property  to  be  sold, 
he  would  have  given  similar  directions*  But  the  dxcumstance  that 
the  Great  Staughton  was  a  property  of  which  the  testator  had  the 
fee,  and  could  not  be  sold,  unless  the  will  contained  some  direction 
for  this  purpose,  removes  the  force  of  this  observation. 

The  circumstance  that  the  residue  is  ^ven  to  two  of  the  executors 
as  trustees,  and  not  to  the  three  executors,  does  BQt  weigh  with  me, 
as  to  the  construction  to  be  given  to  the  rest  of  the  will. 

The  general  scope  and  effect  of  the  whole  will  and  the  passages  to 
which  I  have  referred,  would,  without  considering  any  particular 
expressions,  lead  me  to  the  conelusion,  that  the  testator  did  not  intend 
the  property  to  be  enjoyed  in  specie  ;  still,  this  may  be  varied  by  the 
force  ot  particular  expres^ons  used  by  the  testator,  and  accordingly, 
the  counsel  for  the  petitioners  refer  to  several  expressions  contained  in 
the  will,  as  being  consistent  only  wi&  their  construction  of  the  will ; 
and  they  support  their  view  by  many  authorities. 

There  is  certainly  a  great  varie^  of  cases,  where  the  court  has 
laid  hold  of  various  smaU  expressions,  as  indicating  the  testator's 
intention,  that  the  property  was  to  be  enjoyed  in  specie ;  but  all,  or 
nearly  all,  of  them  are,  I  think,  referable  to  a  particular  mode  of 
management  of  the  property  or  payment  out  of  it,  which  manage- 
ment or  payment  could  not  take  place  unless  the  property  remained 
unconverted. 

For  instance,  in  PicheringT,Pickering^%  Beav.  31,  and  4  M.  &  C.28^ 
and  Goodenough  v.  7}t^mcm(mdo^  2  Beav.  512,  the  rents  are  directed 
to  be  paid  to  the  legatee ;  and  there  was  no  property  producing  rents, 
except  leaselK^d^ 
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In  this  will,  the  word  ^  rents "  is  nsed ;  but  it  is  confined  to  the 
freeholds.  In  Cafe  v.  Bentj  5  Hare,  pp.  34  and  35,  the  testator 
directed  a  per  centage  on  the  receipt  of  the  rents  of  the  leaseholds  to 
be  paid  to  his  son  John. 

In  Burton  v.  Mount,  2  De  Gex  &  Sm.  383,  a  mixed  property,  con- 
sisting  of  freeholds  and  leaseholds,  was  given  to  trustees,  in  trust,  out 
of  the  rents,  to  pay  annuities,  with  a  power  of  sale  given  to  them, 
which  showed,  that  until  sale,  the  leaseholds  were  to  be  enjoyed  in 
specie. 

I  do  not  go  through  all  the  cases,  which  are  very  numerous ;  but 
each,  when  examine^  will  be  found  to  possess  the  character  I  have 
already  refeiied  to. 

In  this  will,  I  look  in  vain  for  any  such  expression.  The  word  on 
which  the  petitioners  mainly  rely,  is  the  word  "  assign,"  which,  they 
say,  is  properly  applicable  only  to  leaseholds ;  but  this  word  might 
apply  to  mortgage  securities,  upon  which,  under  the  general  power  at 
the  end  of  the  will,  the  testator  probably  considered  that  he  had 
authorized  his  trustees  to  advance  money ;  and  the  words  reddendo 
singula  singulis,  in  their  order,  so  far  from  supporting,  would  exclude 
the  supposition,  that  the  word  ^'  assign "  was  intended  to  apply  to 
leaseholds  remaining  unconverted.  The  passage  in  the  will  runs 
thus : — **  pay  "  "  my  money,"  "  assign  "  "  my  securities  for  money," 
and  ^Hransfer"  my  '<  money  in  the  funds  and  personal  estate." 

There  are  other  cases,  such  as  Bethune  v.  Kennedj^,  1  M.  &  C.  114, 
Collins  V.  Collins,  2  M.  &  K.  703,  where  the  testator  has  expressly 
pointed  to  the  property,  by  name,  as  unconverted,  or  has  described  his 
property  as  remaining  in  the  manner  in  which  it  was  situated  when 
he  died.  These  cases  have  no  reference  to  the  present,  as  this  will 
contains  no  such  expressions. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  the  testator  has 
not  given  his  property  to  be  enjoyed  by  his  wife  in  specie,  and  that  the 
decree,  so  far  as  it  proceeds  on  this  supposition,  ought  not  to  be 
varied. 

But  another  part  of  the  decree  is  complained  of  on  separate  and 
distinct  grounds,  and  it  is  contended  by  the  petitioners  that,  assuming 
that  they  failed  in  the  construction  they  seek  to  set  on  the  will  of  the 
testator,  the  decree  is  erroneous,  inasmuch  as  it  deprives  the  widow 
of  all  income  in  that  part  of  the  residuary  estate  of  the  testator 
which  accrued  before  the  conversion  of  the  leaseholds ;  and  I  am  of 
opinion  that  the  decree  is  erroneous  in  this  respect 

The  respondents  seem  to  admit,  that,  to  some  extent  at  least,  it  is 
erroneous ;  but  they  say,  that  on  further  directions,  they  offered  to 
allow  to  the  widow  all  that  she  cordd  properly  have  been  entitled  to, 
if  the  decree  had  been  rightiy  framed,  in  the  first  instance ;  but  to 
what  extent  the  widow  is  entitied,  is  still  a  subject  of  discussion. 
She  was  legatee  for  life  of  the  residue,  and  during  the  period  of  one 
year  after  the  death  of  the  testator,  it  may  still  be  a  matter  of  con- 
siderable doubt,  what  she,  as  such  legatee  for  life  of  the  residue,  is 
entitied  to  receive.  The  later  authorities  on  this  subject  concur  in 
this :  — -  that  the  legatee  for  life  is  to  take  something ;  but  they  are  not. 
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fts  it  appears  to  me,  reconcilable  as  to  the  extent  of  the  interest 
which  the  legatee  for  life  is  to  take,  although  the  subject  has  been 
much  agitated. 

Sir  Anthony  Hart,  in  La  Terriere  v.  Bulmer^  2  Sim.  18,  decided 
that  the  income  of  the  testator's  property  during  the  first  year,  so  far 
as  it  was  derived  from  investments  such  as  the  court  would  sanction, 
belonged  to  the  legatee  for  life  of  the  residue ;  but  that  so  far  as  it 
was  derived  fix>m  property  not  so  invested,  formed  a  part  of  the  gene^ 
ral  residuary  estate ;  and  this  rule  was  commended  by  Vice- Chancel- 
lor Sir  James  Wisjam  in  Ta$flor  v.  Clark^  1  Hare,  161,  although  be 
considered  himseu  bound  by  authority  not  to  follow  it  It  does 
appear  to  me,  however,  to  be  scarcely  reconcilable  with  Gibson  v. 
SoUy  7  Ves.  89,  and  not  at  all  with  Anfferslein  v.  Martinj  Turn.  &  R. 
232.  In  the  former  of  these  cases,  Loid  Eldon  directed,  that  a  value 
should  be  put  on  the  leasehold  estate,  and  that  the  legatee  for  life 
should  receive  four  per  cent  on  that  value,  from  the  death  of  the  tes- 
tator, and  in  the  latter  of  those  cases,  he  made  a  decree,  under  which 
the  legatee  for  life  took  the  income  of  Russian  stock,  part  of  the 
estate  which  was  directed  to  be  sold  and  laid  out  in  the  purchase  of 
land.  The  rule  so  laid  down  by  Sir  A.  Hart,  appears  to  me  to  be 
open  to  this  objection,  that  the  income  of  the  residuary  legatee 
depends  upon  the  mere  will  of  the  executors,  who  may,  from  negli- 
gence, caprice,  or  enmity,  fail  to  convert  the  property  of  the  testator, 
until  one  year  after  his  death  shall  have  elapsed,  and  thereby  deprive 
the  residuary  legatee  of  all  income  during  that  year.  The  decision 
of  Sir  A.  Hart  has  not  been  followed,  and  in  Dimes  v.  Scottj  4  Russ. 
195,  Lord  Lyndhurst  laid  down  the  rule  to  be,  that  the  legatee  for 
life  of  the  residue  was  entitled,  during  the  first  year  of  the  testator's 
death,  to  the  dividends  on  so  much  three  per  cent  stock,  as  would 
have  been  {^educed  by  the  conversion  of  the  property  at  the  end  of 
that  year. 

There  is  some  inconvenience  in  this  rule,  which  requires  a  difficult 
inquiry  to  be  made,  in  every  case,  as  to  the  value  of  the  property  at 
the  end  of  one  year ;  nor  does  it  seem,  in  principle,  at  least,  to  be 
quite  consistent  with  Lord  Eldon's  observation  in  Gibson  v;  Bott^  that 
^  the  whole  practice  of  the  court  is  against  special  directions  as  to  the 
value  at  the  time  of  the  death."  The  only  cases  cited  appear  to 
have  been  Angerstein  v.  Martin  and  Hewitt  v.  MorriSy  Turn.  &  Rubs. 
241.  This  question  subsequently  came  before  Lond  Langdale,  in 
Douglass  V.  Oongrevey  1  Keen,  410,  who,  after  reviewing  all  the  pre- 
vious authorities,  in  an  elaborate  judgment  laid  down  as  the  rule,  that 
the  legatee  for  life  of  the  residue  is  to  be  allowed  the  income  actually 
produced  by  that  residue  until  conversion,  or  until  the  end  of  one  year, 
which  of  those  events  should  first  happen.  The  result  of  that  rule  is 
this :  —  if  the  conversion  take  place  before  the  end  of  the  year,  till 
that  period  of  conversion,  the  legatee  for  life  will  take  the  income 
actuallv  arising,  and,  after  conversion,  the  interest  of  the  converted 
fund :  in  this  case,  no  inquiry  as  to  value  will  be  necessary.  If,  on 
the  other  hand,  the  conversion  takes  place  after  the  end  of  one  year, 
then  the  legatee  for  Ufe  will  take  the  income  actually  arising  during 
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the  year  that  has  elapsed  after  the  death  of  the  testator,  and,  after 
that  year,  so  much  as  the  residue,  if  converted  and  invested  at  that 
time,  would  have  produced.  In  this  case,  an  inquiry  becomes  neces- 
sary to  ascertain  what  was  the  value  of  the  property  at  the  termina- 
tion of  the  first  year,  and  what  amount  of  consols  it  would  have  pro- 
duced, if  then  invested. 

This  decision  of  Lord  Langdale's  has  been  commented  upon  and 
commended  by  Mr.  Jarman,  and  seems  to  have  been  followed  by 
Lord  Langdale  in  Mehrtens  v.  Andrews^  3  Beav.  72,  and  in  Robiiuom 
V.  Robinson^  11  Beav.  371. 

This  rule  also  seems  open  to  considerable  objections.  Sir  James 
Wigram,  in  Taylor  v.  Clatk^  1  Hare,  161,  points  out  the  inconvenience 
which  might  arise  from  it,  where  the  larger  portion  of  the  property  of 
the  testator  consisted  of  rents  of  leasehold  which,  would  expire  in  one 
year.  It  seems  diiBcult,  also,  to  distinguish  income  which  expires  in 
one  year  from  that  which  expires  in  less  than  a  year ;  and  yet,  if  a 
testator  died  just  before  the  last  payment  of  dividends  on  the  long 
annuities,  or  of  an  annuity  on  the  life  of  any  other  person,  it  could 
scarcely  be  contended  that  this  formed  part  of  the  income  of  the 
residuary  estate.  It  is  also  open  to  the  objection  I  before  referred  to, 
as  applicable  to  the  rule  in  La  Terriere  v.  Buhner^  2  Sim.  18,  that  the 
executors,  from  favor  to  the  residuary  legatee,  might  delay  till  after 
the  year  had  elapsed,  the  conversion  of  perishable  property  producing 
a  large  income.  All  the  authorities  were  reviewed  by  Sir  James 
"Wigram,  in  the  case  of  Tayhr  v.  Clarke  1  Hare,  161,  and  he  consi- 
dered himself,  although  reluctantly,  bound  to  follow  the  decision  of 
Lord  Lyndhurst  in  Dimes  v.  ScoU. 

This  decision  was  also  followed  bv  Vice- Chancellor  Sir  James 
Knight  Bruce,  in  Sutherland  v.  Cookcy  1  Collyer,  498. 

In  this  state  of  the  authorities,  I  consider  myself  bound  to  follow 
the  decision  in  Dimes  v.  ScoU ;  and,  upon  the  whole,  it  appears  to  me  to 
be  that  least  open  to  objection ;  and  I  shall  adopt  that  rule  accordingly, 
until  I  may  be  controlled  by  some  higher  authority ;  but  I  concur 
with  the  observation  of  Sir  James  Wigram,  in  hoping,  that  the 
amount  of  property  at  stake  may  be  such  as  to  justify  an  appeal,  in 
order  that  this  question,  which  is  one  of  frequent  occurrence,  and  in* 
volving  interests  of  large  amount,  may  be  finally  settled. 

The  decree,  as  it  stands,  gives  the  widow  no  portion  of  the  rents 
of  the  leaseholds  for  the  finst  year.  In  this  respect  it  is,  in  my  opi- 
nion, erroneous ;  and  I  think  that  it  must  be  varied,  for  the  purpose  of 
enabling  the  court  to  give  the  widow  of  the  testator  that  which  is  her 
right.  I  think  that  this  may  best  be  done  by  referring  it  to  the  mas- 
ter to  whom  these  causes  stand  refeired,  to  ascertain  what,  at  the 
expiration  of  one  year  after  the  decease  of  the  testator,  was  the  value 
of  the  leaseholds  and  all  the  other  residuary  property  of  the  testator 
not  invested  in  3  per  cents.,  and  what  amount  of  3  per  cent  consols 
would  have  been  purchased  at  that  time,  if  the  property  had  been 
then  invested  in  3  per  cent  consols,  and  had  realized  the  estimated 
amount,  and  also  to  ascertain  the  amount  of  dividends  which  would 
have  accrued  on  such  consols  in  one  year. 
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I  do  not  propose  to  make  any  declaration  of  rights  of  the  widow, 
but  to  direct  these  accounts  and  inquiries  with  a  view  of  giving  her 
the  benefit  of  the  rule  I  have  above  stated,  and  which  is  laid  down  in 
Dimes  v.  Scott 

I  am  of  opinion  that  this  is  not  a  case  to  give  any  costs  on  either 
side ;  the  decree  is,  in  my  opinion,  erroneous,  and  must  be  set  right. 
It  is  not  sufficient  that  the  respondents  offered,  even  if  it  be  so,  to  give 
the  widow  the  benefits  she  would  have  got  if  this  decree  had  been 
originally  made  in  the  form  to  which  I  now  propose  to  alter  it.  She 
had  no  means  of  binding  them,  and  she  was  entitled  to  have  her 
lights  accurately  expressed  in  the  form  of  the  decree. 

The  decree  will  require  some  alterations  in  consequence  of  these 
directions,  which  may  be  maturely  considered,  and  it  may  be  men- 
tioned again,  if  necessary,  on  this  day  week. 


iri  re  The  Worcester  Corn  Exchange.^ 

April  26,  1851. 

Joint   Stock   Companies  Winding^p  Acts  —  Order  of  Reference  to 

the  Master — *  Advertisement. 

The  Order  of  Beference,  whether  it  is  expedient  to  wind  up  a  Company,  may  be  dispensed 

with. 

In  this  case  an  order  was  made  on  the  16th  November  last,  refer- 
ring it  to  the  master  to  inquire  whether  it  was  expedient  or  necessary 
that  the  company  should  be  dissolved  and  wound  up  under  the  act 
(16  Law  T.  189.)  The  Master  (Kindersley)  having  reported  that  it 
was  expedient,  the  present  petition  was  presented  praying  the  usual 
order  for  the  dissolution  and  winding-up  of  the  company.  It  appeared 
that  the  order  of  reference  had  not  been  advertised,  pursuant  to  the 
directions  of  the  16th  section  of  the  Winding-up  Act  of  1848,  which 
required  that  the  date,  title,  and  ordering  part  of  every  order  of  the 
court  made  upon  any  such  petition,  previously  to  and  including  the 
order  absolute,  shall,  withiit  twelve  days  after  the  date  thereof,  be 
advertised  once  in  the  London  Gazette.  The  original  petition,  how- 
ever, had  been  duly  advertised,  and  all  the  proceedings  were  reralar. 
The  directors  had  filed  a  declaration  of  insolvency,  upon  which  the 
original  petition  was  founded,  and  they  had  been  summoned  by  the 
master  upon  the  inquiry  before  him.  The  16th  section  of  the  act  of 
1849  enacts,  ^  that  it  shall  be  lawful  for  the  master,  in  such  cases  as 
he  thinks  fit,  to  dispense  with  any  advertisements  required  by  the 
said  act  to  be  made  of  any  call,  or  of  any  other  proceedings  by  oc 

*^ -----  ^  _  - ^ 

^  15  Jnr.  960. 
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before  the  master;''  and  the  roaster  considered  that  in  this  case  the 
advertisement  might  be  dispensed  with. 

Smythe^  for  the  petition. 

Boffshawe,  for  the  secretary  of  the  company,  consented. 

Knight  Bruce,  V.  C.  The  16th  section  of  the  act  of  1849  is  ap- 
plicable only  to  proceedings  by  or  before  the  master.  I  think,  how- 
ever, if  Master  Kindersley  is  satisfied,  and  he  seems  to  be  so,  that  the 
advertisement  may  be  dispensed  with ;  it  may  be  so,  and  I  will  now 
make  the  order  asked. 


Habershon  i;.  Vardon.^ 

Maj  SO,  1851. 

TFiH—  Construction  —  Charity  Legacy. 

A  gift  towards  contributions  for  the  political  restoration  of  the  Jews  to  Jenualem  not  a 
diarity  legacy,  and  held  to  be  void. 

A  gift  towards  the  fond  for  the  bishoprie  of  Jenualem  agreed  to  be  a  good  charitablo 
legacy. 

Mr.  Nadir  Baxter,  of  Wonston,  in  Huntingdonshire,  by  his  will, 
in  1842,  gave  and  devised  all  his  real  and  personal  property  and 
estate,  to  which  he  should  be  entitled,  at  law  or  in  equity,  at  the  time 
of  his  death,  to  Mr.  R.  James,  Mr.  M.  Habershon,  and  Mr.  J.  Bouiv 
dillon,  and  dedared  the  trusts  of  certain  sums,  and  then  proceeded 
thus : — ^  Further,  upon  trust  that  other  1000/L  out  of  such  part  of  my 
personal  estate  as  may  by  law  be  devoted  to  charitable  purposes,  be 
paid  towards  the  contributions  that  I  do  confidently  believe  and 
earnestly  pray  will  speedily  be  begun  to  be  raised  under  the  sanction 
of  our  hitherto  so  hiehly  favored  church  and  nation,  in  evidence  of 
Christian  faith,  towards  the  political  restoration  of  the  Jews  to  Jera* 
salem  and  to  their  own  land ;  and  as  I  conscientiously  believe  also 
that  the  institution  by  the  Anglican  Church  of  the  bishopric  of  Jeru- 
salem is  the  actual  commencement  of  the  great  and  merciful  work  of 
Jehovah  towards  Zion,  to  be  fulfilled  in  due  time,  so  I  further  deviaet 
in  trust,  other  500L  out  of  such  part  of  my  personal  estate  as  may 
by  law  be  devoted  to  charitable  purposes,  to  be  appropnated  and  paid 
into  the  fund  of  the  said  bishopric  aoeordiiigly.'' 

Bacon^  B4^ers,  W.  id  Jbmes,  W.  RudaU^  C  BourdilUm^  and  otbeni^ 
appeared  for  the  various  parties.    It  was  agreed  that  the  500JL  legacy 

X  15  Jar.  061. 
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towards  the  bishopric  of  Jerusalem  was  a  good  charitable  gift,  bat  the 
validity  of  the  1000/.  was  qaestioned. 

Knioht  Bruce,  V.  C.  The  gift  of  10002.  is  not  a  charity  legacy : 
it  is  void.  If  it  can  be  understood  to  mean  any  thing,  it  is  to  create 
a  revolution  in  the  dominions  of  an  ally  of  ner  Majesty.  At  any 
rate,  it  is  totally  void. 


POOLEY   V.   BUDD.^ 
April  23;  Maj  I,  1851. 

Specific  Performance — Sale  of  Personal  OiaUels — Trusts^  how 

ConstUfUetL 

Courts  of  Equity  will  not  lend  their  ftssistance  to  enforce  the  specific  performance  of  ordi- 
nary contracts  for  the  sale  and  purchase  of  chattels,  unless  there  be  something  very  special 
in  tne  nature  of  the  contract  Oft  the  other  hand,  if  a  trust  be  created,  the  circumstance 
that  the  subject-matter  is  a  personal  chattel,  will  not  prerent  this  court  from  enforcing  the 
due  execution  of  that  trust 

Trusts  may  be  constituted  not  merely  by  direct  declaration  of  trust,  but  also  by  the  con- 
structire  operation  of  the  consequences  flowing  from  the  acts  of  parties.  Thus  equity  will 
enforce  the  execution  of  a  trust,  not  only  against  the  trustees  tnomselves,  but  against  all 
persons  who  obtained  possession  of  the  property  affected  by  the  trust,  provided  they  had 
notice  of  it 

A,  who  sold  500  tons  of  iron  stacked  on  his  wharf  to  B,  in  consideration  of  a  bill  accepted 
by  a  third  party,  gave  an  acknowledgment  engaging,  to  deliver  it  to  the  bearer,  he  (A) 
'*  having  been  paid  for  the  same."  B  mortgaged  the  iron,  and  the  bill  having  been  dis- 
honored, A  refused  to  deliver  the  iron.  The  mortgagee  proceeded  in  equity  to  make  A 
responsible  for  the  iron. 

J9W,  that  A  had  no  ownership  or  property  in  the  iron  so  stacked,  and  was  a  trustee,  and 
therefore  a  demurrer  for  want  of  equity  was  orenruled. 

This  case  came  before  the  court  on  demurrer  to  the  whole  bill. 

The  bill  stated,  that  in  the  month  of  July,  1850,  the  Ystalyfera  Iron 
Company  was  "  possessed  of  many  hundred  tons  of  white  and  mot- 
tled pig  iron,  and  bright  and  grey  pig  iron,  including  the  iron  particu- 
larly mentioned  in  the  document  of  the  23d  of  July,  1850^  after 
mentioned,  and  the  same  was,  on  the  said  23d  of  July,  1850,  slacked 
upon  the  ironworks  at  Swansea." 

That,  after  some  negotiation,  the  company  agreed  to  sell,  and  Scale 
to  buy,  250  tons  of  white  and  mottled  pig  iron,  and  250  tons  of  bright 
and  gray  pig  iron,  and  it  was  agreed,  that  the  defendant  Scale  should 
give,  as  the  consideration  for  the  said  iron,  a  bill  of  exchange,  dated 
the  22d  day  of  July,  1850,  drawn  by  Scale  on  Albert  Dummler,  for 
the  sum  of  1343/.  15^.,  payable  at  four  months  after  the  date  thereof 
and  accepted  by  Dummler. 

That,  on  the  23d  of  July,  1850,  the  company  sent  to  Messrs.  Moss, 
their  London  agents,  the  following  document :  —  '^  We  hold  stacJced 
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on  our  wharf  at  Swansea,  250  tons  of  white  and  mottled  pig  iroHi 
250  tons  of  bright  and  gray  do^  500  tons,  all  of  our  usual  quality, 
Which  we  engage  to  deliver  free  on  board  at  Swansea,  to  the  bearer  of 
this  document  only,  on  presentation  indorsed  by  Messrs.  H.  Moss  & 
Co.,  we  having  been  paid  for  the  same.^ 

The  agents  indorsed  this  document,  and  exchanged  it  with  Scale 
for  the  bm  of  exchange! 

That  Scale,  being  desirous  of  raising  a  sum  of  money  "  on  the 
security  of  his  interest  under  such  document  and  the  iron  therein 
mentioned,"  applied  to  the  plaintiff,  who  advanced  him  1000/.  on 
such  security,  and  Scale  signed  and  gave  a  memorandum  expressed 
in  the  following  terms :  —  "  London,  27th  July,  1850.  Sir,  I  beg  to 
deposit  in  your  hands  an  order  for  the  delivery  of  500  tons  of  Ystaly- 
fera  pig  iron,  as  security  for  an  advance  of  lOOO/.  this  day,  of  which 
I  acknowledge  the  receipt  Upon  default  of  payment  of  the  said 
1000/.  upon  the  27th  September  next,  I  authorize  you  to  dispose  of 
the  500  tons  of  pig,  either  by  public  or  private  sale,  and  apply  the 
proceeds  to  the  payment  of  the  sum  of  1000/.,  together  with  all  costs 
and  charfi[es  attencQng  such  sale." 

The  biU  then  stated,  that  it  was  agreed  between  the  plaintiff  and 
Scale  that  the  iron  should  immediately  be  placed  in  the  possession 
and  power  of  the  plaintiff,  and  that  the  plaintiff,  accordingly,  on  the 
80th  of  the  said  month  of  July,  with  a  view  of  obtaining  possession 
thereof,  wrote  and  sent  to  the  company  the  following  letter : — "I  am 
the  holder  of  your  order  dated  the  23d  instant,  and  indorsed  by  H. 
Moss  &  Co.,  for  250  tons  white  and  mottled  pigs,  and  250  tons  gray 
do.  Will  you  please  deliver  the  same  to  a  wharf,  and  inform  me,  per 
return  of  post,  on  what  day  it  will  be  delivered." 

On  the  2d  of  August,  1860,  the  company,  by  their  agent,  returned 
the  following  answer :  — "  I  have  written  to  our  shipping  agent  at 
Swansea,  Mr.  George  Ace,  to  honor  the'  order  in  favor  of  indorsees, 
and  to  deliver  the  iron  to  any  one  who  presents  it.  The  delivery  is 
free  on  board,  and  there  will  be  extra  expense  in  putting  it  on  a  wharf, 
which  the  indorsee  must  of  course  pay.  There  are  no  public  wharves 
for  the  purpose  at  Swansea,  but  if  you  will  direct  Mr.  George  Ace,  he 
will  make  the  best  arrangement  he  can  for  you." 

The  plaintiff  accordingly,  on  the  6th  of  August,  1850,  forwarded 
the  said  document  to  Mr.  Ace,  and  directed  him  to  forward  the  iron  to 
a  wharf  at  Swansea,  and  inform  the  plaintiff,  per  return  of  post,  on 
what  day  it  would  all  be  delivered,  also  the  name  of  the  wharfinger 
to  whom  it  would  be  most  conveniently  delivered. 

^  As  to  the  bill  of  exchange  accepted  by  Dummler  for  1343/«  15^.,  the 
bill  alleged,  that  the  company  received  and  negotiated  it,  and  received 
the  value  thereof,  but  that  they  refused  to  deliver  the  500  tons  of  pig 
iron  to  the  plaintiff,  and  to  comply  with  the  terms  of  the  document 
of  the  23d  of  July,  1850. 

The  bill  then  stated  that  when  the  bill  became  due,  Dummler,  in 
consequence  of  the  500  tons  of  iron,  the  consideration  for  such  bill  of 
exchange,  not  having  been  delivered,  declined  to  pay  it  until  the  iron 
had  been  delivered.     It  charged,  that  the  company  took  the  bill  of 
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exchange  accepted  by  Dammler,  as  the  sole  consideration  for  the  pur* 
chase  of  the  said  500  tons  of  pig  iron. 

It  also  alleged  that  the  company  had  sold  the  said  500  tons  of  pig 
iron,  and  applied  the  proceeds  to  their  own  purposes,  and  that  Scale 
was  in  insolvent  circumstances. 

The  bill  prayed  a  declaration,  that  the  said  500  tons  of  iron  men* 
tioned  in  the  order  or  document  of  23d  of  July,  1850,  had  been  effectn* 
ally  charged  with  the  payment  to  the  plaintiff  of  the  sum  of  lOOOt 
and  interest  It  prayed  an  account  thereof,  and  for  an  account  of  the 
sums  received  by  the  company  in  respect  of  the  proceeds  of  the  sale 
of  the  iron,  and  that  the  company  might  be  decreed  to  pay  over  the 
amount  in  satisfaction  of  the  sum  due  to  the  plaintiff;  and  that  the 
iron  unsold  might  be  sold,  and  the  proceeds  similarly  applied. 

To  this  bill  the  defendants  demurred  for  want  of  equity  and  mtdti* 
fariousness. 

Mr.  Lloyd  and  Mr.  W.  M.  Tameij  in  support  of  the  demurrer. 

1.  The  company  have  never  been  paid  for  the  iron ;  for  it  is  stated, 
that  the  bill  of  Dummler  has  been  dishonored ;  as  against  Scale  they 
are  not  bound  to  part  with  the  iron,  except  on  payment,  and  the 
plaintiff  stands  in  the  same  situation  as  Scale,  and  takes  subject  to  all 
equities  which  can  affect  him. 

2.  It  does  not  appear,  from  the  allegations  of  the  bill,  that  the  con* 
tract  related  to  any  specific  iron,  but  only  to  500  tons,  portion  of  the 
^  many  hundred  tons  "  stated  to  have  been  possessed  by  the  company, 
and  "stacked"  at  Swansea.  There  was,  therefore,  no  separation 
from  the  general  bulk,  and  nothing  specific  on  which  a  decree  for 
specific  pcnrformance  can  properly  operate. 

3.  It  is  settled  law,  that  this  court  will  not  entertain  a  hill  for  a 
specific  performance  of  contracts  for  chattels,  or  which  relate  to  mer- 
cnandise,  but  it  will  leave  the  party  to  law,  where  the  remedy  is  much 
more  expeditious ;  Buxton  v.  Lister^  3  Atk.  383 ;  Cud  v.  BuUer^  1  P. 
Wms.  570,  and  5  Yin.  Abr.  538,  pi.  21.  In  the  latter  case.  Lord  Mac- 
clesfield held,  reversing  the  dedsion  of  Sir  Joseph  Jekyl,  that  this 
court  would  not  decree  the  specific  performance  of  an  agreement  to 
transfer  South  Sea  stock.  In  the  present  case,  damages  would  be  a 
sufficient  compensation,  and  in  this,  it  differs  from  the  cases  of  the 
Pusey  horn,  Ihisey  v.  Pusey^  1  Vernon,  273 ;  or  the  parish  tobacco 
box.  Fells  V.  Ready  3  Ves.  70 ;  or  the  instances  refenred  to  by  Lord 
Redesdale,  page  117,  4th  ed.,  where  the  remedy  afforded  by  the  ordi- 
nary courts  is  incomplete.  It  difiers  also  from  Doloret  v.  Itothschild^ 
1  Sim.  &  St.  590,  where  the  bill  prayed  the  delivery  of  stock  certifi- 
cates ;  and  from  Adderley  v.  DizoUj  1  Sim.  &  St  607,  which  was  for 
a  specific  performance  of  a  contract  to  sell  debts  proved  in  a  bank- 
ruptcy. Taylor  V.  Neville j  1  Sim.  &  St  610,  (cited),  it  is  true,  related 
to  a  contract  for  iron,  but  the  ground  of  that  decision  is  explained  by 
Sir  John  Leach.  If  such  be  the  law  as  between  the  company  and 
Scale,  the  assignee  of  his  contract  can  stand  in  no  better  situation, 
for  no  dealing  between  Scale  and  the  plaintiff  can  cieate  a  new  equity 


282        COURTS  OP  CHANCERY,  1851. 

Pooley  V.  Budd. 

as  against  the  company ;  the  assignee  cannot  stand  in  any  better  situ- 
ation than  the  assignor. 

4.  The  remedy  of  Scale  is  at  law,  by  the  common  form  of  action 
for  non-delivery  of  merchandise,  according  to  a  contract ;  the  plaintiff 
might  proceed  at  law  in  the  name  of  Scale,  and  he  alleges  no  diffi- 
culty in  doing  so.  His  case  is  like  that  of  the  assignee  of  a  debt,  who 
cannot  sue  for  it  in  a  court  of  equity,  unless  the  assignor  refuses  to 
allow  the  assignee  to  use  his  name,  or  has  done  or  intends  to  do  some 
act  which  will  prevent  the  assignee  from  recovering  it  at  law,  in  the 
assignor's  name ;  Hammond  v.  Messenger^  9  Simons^  327.  There  is 
no  such  allegation  in  the  bill,  as  to  entitle  the  plaintiff  to  proceed  in 
equity,  and  in  Hammond  v.  Messenger  a  demurrer  to  the  bill  was  on 
that  ground  allowed. 

5.  The  bill  is  multifarious,  because  it  seeks  accounts  as  between 
Scale  and  the  plaintiff,  with  which  the  defendants  have  no  concern. 

Mr.  Roupell  and  Mr.  W.  R.  EUiSy  in  support  of  the  bilL 

1.  The  company  have  no  lien  whatever.  They  received  the  con* 
uderation  stipulated  for,  -*  namely,  the  acceptance  of  Dummler,  which 
he  now  declines  to  pay,  because  the  company  will  not  deliver  the  iron. 
Having  negotiated  the  bill,  the  lien,  if  they  had  any,  was  thereby 
destroyed ;  Bunney  v.  PoyiUZy  4  B.  &  Ad.  568 ;  Hbmcasile  v.  Farran^ 
3  B.  &  Aid.  497.  Besides,  by  the  document  of  the  23d  of  July,  1850, 
the  company  have  acknowledged  that  they  have  been  paid,  and  have 
estopped  themselves  from  averring  the  contrary.  Having  engaged  by 
their  delivery  note  to  deliver  the  iron  <'  to  the  bearer,"  they  are  bound 
to  perform  their  undertaking,  and  have  waived  all  right  of  stoppage 
in  transitu ;  Hatves  v.  Watson^  2  Barn.  &  Cr.  540. 

2.  This  is  not  a  bill  for  specific  performance.  If  it  were,  it  is  suffi- 
ciently alleged  that  the  iron  in  question  is  severed  from  the  rest, 
for  it  is  stated  in  the  bill  and  delivery  note  to  be  500  tons  of  a  parti- 
cular quality  ''  stacked  on  the  company's  wharf  at  Swansea."  The 
nature  of  the  suit  is  this.  The  company  have  sold  500  tons  of  iron 
to  Scale,  and  have  received  the  full  consideration,  and  by  a  document, 
which  states  they  have  ''  been  paid  for  the  same,"  engage  to  deliver 
it  ^'  to  the  bearer  of  this  document ; "  and  afterwards,  by  the  letter  of 
the  2d  of  August,  have  admitted  the  plaintiff's  title.  Having  thus 
become  trustees,  and  bound  to  deliver  the  iron  to  the  bearer,  they,  in 
breach  of  their  duty  as  trustees,  have  sold  it,  and  the  object  of  the  bill 
is  to  make  them  responsible  for  the  trust  property.  This  is  a  common 
equity,  which  this  court  will  enforce.  The  law  of  the  court  has  thus 
been  stated: — The  jurisdiction  to  protect  by  injunction  the  posses- 
sion, and  to  decree  the  delivery  up,  of  specific  chattels,  is  not  confined 
to  chattels,  the  loss  or  injury  of  which  would  not  be  adequately  com- 
pensated by  damages,  but  extends  to  all  cases  in  which  the  party  in 
possession  of  the  chattels  has  acquired  such  possession,  through  an 
alleged  abuse  of  power  on  the  part  of  one  standing  in  a  fiduciary 
relation  to  the  plaintiff  Wood  v.  Bowcliffey  2  Phillips,  382.  So  where 
the  direct  substance  of  an  agreement  ''  can  be  had  in  this  court,  it  is 
not  necessarily  an  answer  to  a  bill  for  the  performance  of  such  an 
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agreement^  to  say,  that  the  parties  may  have  compensation  in  damages 
equivalent  in  value  to  what  this  court  can  give;"  Beech  v.  Ford^  7  Hare, 
214. 

The  company  having  represented  on  the  document  of  the  33d  of 
July,  1850,  that  they  had  been  paid,  and  having  allowed  Scale  to  deal 
with  the  plaintiff  on  that  footing,  have  subjected  themselves  to  a  per^ 
sonal  equity,  and  cannot  set  up  as  a  defence  any  equity  as  against 
Scale  or  any  defence  inconsistent  with  that  document  In  Mangles 
V.  DixoHj  1  Hall  &  Tw.  542,  and  1  Mac  &  Gor.  437 ;  a  charter-party, 
representinjg  a  transaction  between  the  charters  and  ship  owners 
differently  from  the  real  agreement,  was  deposited  as  a  security  by  the 
ship  owners  with  their  bankers.  The  charterers,  having  dealt  with  the 
bankers  on  the  footing  of  that  charter-party,  were  not  allowed  to  set 
up  an  inconsistent  equity,  arising  out  ot  the  real  but  concealed  agree- 
ment. 

It  is  said  that  the  plaintiff  ought  to  sue  at  law,  but  that  is  impossi- 
ble. Trover  would  not  lie,  for  the  property  is  in  the  pawner,  and  not 
in  the  pawnee ;  FyankUn  v.  Neate^  13  Mee.  &;  W.  481 ;  nor  could  an 
action  of  assumpsit  be  maintained,  for  the  plaintiff  is  not  a  party  to 
the  contract 

The  bill  is  not  multifarious ;  the  company  daim  an  adverse  interest 
in  the  whole  subject-matter  of  the  suit     The  account  as  between  the 

Elaintiff  and  Scale  is  merely  ancillary,  and  no  relief  at  all  could  be 
ad  in  the  absence  of  the  company ;  Campbell  v.  Mackay^  1  Myl.  & 
Cr.  603. 

They  also  cited  WUson  v.  Shorty  6  Hare,  366 ;  Gregory  y.WxUiam$j 
3  Mer.  582 ;  Bum  v.  Carvalhoy  4  MyL  &  Cr.  690. 

The  Master  of  the  Rolls.  I  must  look  through  this  bill.  I 
think  the  decision  will  turn  upon  the  allegations  as  to  the  company 
being  in  such  a  position,  that  they  must  be  treated  as  holding  the 
goods  with  the  complete  ownership  in  Scale.  I  cannot  doubt  that  a 
trust  may  be  created  in  personal  chattels,  and  that  this  court  would 
execute  it ;  and  that  on  a  mere  sale  of  goods  this  court  will  not  inter- 
fere, but  leave  the  parties  to  proceed  at  law.  If  there  was  a  complete 
and  perfect  ownership  in  Scsue,  the  whole  of  the  purchase-money  hav- 
ing been  paid,  the  company  could  only  be  considered  as  holders  of  the 
goods  in  trust  for  him,  and,  he  having  given  a  lien  in  favor  of  the 
plaintiff,  I  should  think  that  this  demurrer  could  not  be  sustained.  If 
it  was  only  a  lien  on  the  unperformed  contract,  he  must  stand  in  the 
same  situation  as  Scale,  and  if  Scale  could  not  come  into  a  court  of 
equity  the  plaintiff  cannot 

May  1.  The  Master  op  the  Rolls.  It  is  contended  by  the  defend- 
ants, that  the  plaintiff  seeks  to  enforce  specific  performance  against  the 
defendants,  the  Ystalyfera  Iron  Company,  of  a  contract  entered  into 
between  the  company  and  Scale,  and  that  he  seeks  this  relief,  by  virtue 
of  a  lien  for  valuable  consideration,  which  the  plaintiff  has  obtained 
upon  that  contract 

The  plaintiff,  on  the  other  hand,  disclaims  aU  interest  in  the  con* 

20» 
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tract,  and  contends,  that  the  case  as  made  by  the  bill  represents,  that 
the  defendant  Scale  is  owner  of  some  iron  of  which  the  Ystalyfera 
Iron  Company  have  become  tmstees,  and  in  which  they  have  no 
interest.  The  plaintiff  asserts,  that  he^is  interested  in  that  iron,  by 
reason  of  a  lien,  for  valuable  consideration,  created  in  his  favor  by 
Scale,  the  owner  of  the  iron,  and  that  he,  the  plaintiff,  is  entitled  to^ 
enforce  that  lien  against  the  company,  who  held  it  after  they  had 
ceased  to  have  any  interest  in  it. 

The  principles  affecting  these  cases  are  now  well-setded  in  courts 
of  equity.  On  the  one  hand,  it  is  and  has  long  been  the  law  of  this 
court,  that  it  will  not  lend  its  assistance  to  enforce  the  specific  per- 
formance of  ordinary  contracts  for  the  sale  and  purchase  of  personal 
chattels,  unless,  as  in  the  case  Buxton  v.  Lister^  3  Atk.  383,  there  be 
something  very  special  in  the  nature  of  the  contract  On  the  other 
hand,  if  a  trust  be  created,  the  circumstance  that  the  subject-matter 
to  which  the  trust  is  attached  is  a  personal  chattel,  will  not  prevent 
this  court  from  enforcing  the  due  execution  of  the  trust. 

For  instance,  if  a  man  about  to  contract  marriage,  and  possessed 
of  a  large  and  valuable  quantity  of  iron,  lead,  or  copper  ore,  assigned 
that  ore  to  the  trustees  of  the  settlement,  in  trust  to  sell  and  invest  the 
proceeds,  and  hold  the  proceeds,  when  invested,  upon  the  trusts  of  the 
settlement,  there  can  be  no  question,  but  that  this  court  would,  before 
the  sale,  compel  the  possessor  of  the  ore  and  the  trustees  of  the  settle- 
ment, to  fulfil  every  part  of  the  trust,  which  one  had  undertaken  to 
constitute  and  the  other  had  undertsiken  to  execute :  —  in  this  case, 
there  would  be  no  doubt. 

Trusts,  however,  may  be  constituted  not  merely  by  direct  declara- 
tion of  trust,  but  also  by  constructive  operation  of  the  consequence 
flowing  from  the  acts  of  the  persons  themselves.  Thus,  equity  will 
not  merely  enforce  the  execution  of  a  trust  against  the  trustees  them- 
selves, but  against  all  persons  who  obtain  possession  of  the  property 
affected  by  the  trust,  provided  they  had  notice  of  the  trust  So  if,  in 
this  case,  Scale  had  been  the  agent  of  the  plaintiff,  and  had  paid  for 
the  iron  with  the  plaintiff's  money,  this  court  would  have  held  Scale 
to  be  the  trustee  of  the  iron  for  the  plaintiff,  and  would  have  com- 
pelled bim  to  deliver  the  iron  to  him,  or  make  him  account  for  the 
Eroceeds  of  the  sale  of  it,  if  it  had  been  disposed  of;  and  it  would,  in 
ke  manner,  have  compelled  any  person  to  do  the  same,  who  had 
acquired  the  property  from  Scale,  if  that  person  had  been  aware  of 
the  circumstances  under  which  Scale  had  himself  obtained  possession 
of  the  property  in  the  first  instance. 

It  does  not,  therefore,  in  my  apprehension,  make  any  difference  in 
this  respect,  that  the  property  is  real  or  personal  property.  It  is  true, 
that  when  a  contract  is  entered  into  for  the  sale  of  real  property,  the 
vendor  is  a  trustee  of  the  estate  for  the  purchaser,  and  the  vendee  is  a 
trustee  of  the  purchase-money  for  the  seller  from  the  moment  that  the 
contract  is  concluded ;  see  Wcdl  v.  Bright^  1  Jac.  &  W.  p.  500 ;  Green 
V.  Smithy  1  Atk.  672 ;  and  Toft  v.  Stephenson^  7  Hare,  1 ;  and  it  is  also 
true,  that  if  a  contract  for  the  sale  of  a  personal  chattel  is  entered 
into,  no  such  relation  between  vendor  and  vendee  arises.    And  this  is, 
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because  equity  has  jurisdiction  to  enforce  the  specific  performance  of 
a  contract  for  sale  in  one  case  and  not  in  the  other ;  and  as  equity 
treats  the  parties  to  a  contract  enforcible  here,  as  being  in  the  same 
situation  as  if  they  had  actually  done  that  which  equity  considers 
them  bound  to  do,  and  will  compel  them  to  do  so,  the  relation  of 
trustee  and  cestui  que  trust  springs  from  the  contract  only,  in  those 
cases  in  which  equity  will  compel  the  specific  performance  of  it. 

It  is,  therefore,  important  to  bear  in  mind,  in  this  case,  that,  as 
equity  would  not  enforce  the  specific  performance  of  the  contract  for 
the  sale  and  delivery  of  the  iron,  the  relation  of  trustee  and  cestui  que 
trust  cannot  spring  merely  from  the  contract,  and  that,  if  it  exist  at 
all,  it  must  be  shown  to  exist  from  something  beyond  the  mere  con- 
tract entered  into  between  the  company  and  scale  for  the  sale  and 
delivery  of  iron.  At  the  same  time,  if  the  contract  were  complete  so 
far  as  the  company  were  concerned,  —  that  is  to  say,  if  they  had  been 
paid  every  penny  they  were  entitled  to,  and  if  they  had  no  claim  upon 
or  interest  in  the  iron  arising  from  the  contract,  and  the  contract  only 
remained  unperformed  to  this  extent,  that  the  iron  had  not  been  deli- 
vered to  the  purchaser, —  I  should  entertain  no  doubt,  but  that  the 
company  would,  then  and  thereby,  become  mere  trustees  of  the  iron 
sold,  for  the  benefit  of  the  real  purchaser  or  the  person  entitled  to 
daim  it  under  him.  ^ 

To  constitute  this  relation  of  trustee  and  cestui  que  trusty  therefore, 
in  this  case,  I  think  that  two  things  must  be  established ;  first,  that 
the  actual  property  or  chattel  existed  to  which  the  trust  is  to  be 
attached,  at  the  time  when,  if  ever,  the  relation  of  trustee  and  cestui 
que  trUst  arose ;  and,  secondly,  that  the  company,  the  actual  possessor 
of  the  goods,  had  no  ownership  or  property  existing  in  those  goods. 

In  this  view  it  is  not  immaterial  to  observe,  that  the  lien  given  to 
the  plaintiff,  purports  to  be  a  lien  on  the  iron  and  not  a  lien  on  the 
contract  This,  however,  will  not  materially  affect  the  question,  unless 
it  can  be  shown  that  the  two  questions  I  have  before  mentioned  are 
to  be  answered  favorably  for  the  plaintiff  The  question  which  I  have 
to  consider  on  this  demurrer  is,  whether  the  allegations  in  the  bill  make 
out  these  two  propositions.  /There  are,  in  my  opinion,  sufficient  alle- 
gations to  show,  that  the  bill  treats  and  proceeds  upon  the  assertion 
of  the  existence  of  the  particular  property  in  question  at  the  time  of 
the  contract.  That  it  was  not  severed  by  the  company  from  the  rest 
of  their  stock  is  not  material :  it  is  alleged  to  have  existed  in  specie 
on  their  wharf  at  the  time  of  the  contract,  and  if  they  had  not  any 
ownership  in  that  particular  property,  but  held  it  merely  in  trust  for  the 
owner,  the  circumstance  that  they  have  since  partea  with  it,  either 
alone  or  together  with  the  rest  of  their  then  existing  stock,  or  that 
they  have  mixed  it  up  with  their  stock  and  cannot  now  distinguish  it, 
will  not  take  away  the  right  of  the  plaintiff  to  enforce  the  execution 
of  a  trust,  which  they  made  themselves  liable  to  perform. 

The  next  question,  and  the  most  difficult,  is,  whether  the  company 
had,  at  the  time  when  the  lien  was  given  to  the  plaintiff,  any  interest 
in  the  particular  iron  which  remained  in  their  possession  on  their 
wharf?     Upon  this  depends  the  whole  question.    I  think  that  the 
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contract  cannot  be  said  to  have  been  completed,  if  any  interest  in  the 
iron  remained  in  them  arising  out  of  the  contmct  [His  honor  here 
read  the  passages  in  the  bill  aflecting  the  question.] 

If  these  allegations  are  true,  and  for  this  purpose  they  are  to  be 
taken  as  such,  I  think  that  the  company  had  no  property  or  right  of 
ownership  in  the  iron  so  stacked  on  their  wharf,  and  so  sold  to  the 
defendant  Scale.  The  cases  cited  of  Homcastle  v.  Farranj  3  JB.  & 
Aid.  497,  and  Bunneyv.  Poyntz^  4  B.  &  Ad.  568,  prove  distinctly,  that 
at  law,  all  lien  on  the  iron  is  gone,  and  that  the  right  of  the  company 
is  confined  to  a  right  to  compel  payment  of  the  bill,  from  the  time 
when  they  took  the  bill  as  payment  of  the  purchase-money.  The  cir- 
cumstance that  the  bill  was  subsequently  dishonored,  does  not  affect 
this  question,  which  is,  whether  the  bill  was  accepted  as  the  pay- 
ment 

Independently,  however,  of  this,  a  new  circumstance  occurs,  which 
makes  it,  in  my  opinion,  impossible  for  the  company  to  allege,  as 
against  the  plaintift,  that  they  had  not  been  paid  in  full  for  the  iron.  The 
company  rave  a  bought  note  duly  signed  by  their  authorized  agent  ia 
terms,  which  admit  having  been  paid  for  the  iron.  Are  they  not 
bound  by  this,  their  express  declaration  in  writing,  or  estopped  from 
asserting  the  contrary  against  any  person  claiming  under  that  note? 
It  would,  in  my  opinion,  produ<je  and  encourage  frauds,  if  the  seller 
were  at  liberty  to  assert  his  want  of  interest  one  day,  and  to  contra- 
dict this  and  insist  on  a  lien  the  next. 

Suppose  that  the  note  contained  no  such  statement,  but  that  the 
plaintiff  had  gone  to  the  company  and  said,  <'  Scale  wishes  for  an 
advance  on  500  t^ns  of  iron  which  he  has  bought  from  you,  but  I 
have  refused  to  make  the  advance  without  first  knowing  that  yoo 
have  been  paid :  -^  he  says  that  you  have  been  paid  in  full :  is  that 
true?"  ABsume  that  the  company  had  said,  '^it  is  true  we  are 
paid" — could  any  one  have  contended  that  they  could  afterwards 
have  alleged,  as  against  the  plaintiff,  that  they  had  a  Uen  for  pur- 
chase-money, or  that  they  were  not  paid  ?  Are  they  less  bound  by 
this  statement  because  it  has  been  made  generally  to  the  worldj 
instead  of  to  one  particular  individual  ?     I  think  not. 

I  am  of  opinion,  that,  taking  all  the  allegations  in  this  bill  to  be 
correct,  the  company  must,  by  their  own  admission,  be  taken  to  have 
ceased  to  have  any  interest  in  the  iron,  at  the  time  when  Budd  signed 
that  bought  note,  and  at  the  time  when  that  lien  was  created.  The 
iron  was  an  existing  quantity  stacked  on  their  wharf,  though  not 
severed.  If  these  facts  were  proved,  I  think  I  should  be  bound  to 
hold,  that,  although  the  company  might  be  creditors  of  Scale,  they 
were  mere  naked  trustees  of  this  iron,  denuded  of  all  interest  in  it, 
and  that  this  is  not  a  bill  to  enforce  specific  performance  of  a  contract 
for  the  sale  of  a  chattel. 

The  result  is  that  this  demurrer  must  be  overruled.^ 

m^— ■  -■-■■■    I  I     ■  I  III 

*  See  Knight  v.  Hopper^  Skin.  647 ;  Dix(m  v.  Yates,  5  B.  &  Ad.  p.  840 ;  Blaxam  v. 
Sanders,  4  B.  &  C.  p.  948 ;  Tarling  v.  Baxter,  9  D.  &  R  p.  276 ;  Clarke  v.  Spencer 
4  A.  &  £.  p.  469;  MirtindaU  v. Smithy  1  Q.  B.  Bep.  p.  895. 
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April  15  and  23,  1850. 

Practice — Amendment — Dismissal — 66/A  Order  of  May^  1845. 

The  right  of  a  plaintiff  to  amend  his  bill  nnder  the  orders  of  May,  1845,  extends  to  font 
weeks  from  the  time  at  which  the  suit  either  t«,  or  ought  to  be,  at  issue.  And  in  the  present 
case,  where,  althoneh  the  answer  of  a  defendant,  who  had  moved  to  dismiss,  had  long  been 
deemed  sufficient,  out  the  answer  of  H.,  an  important  defendant,  was  still  outstandtog, 
leave  to  amend  was  granted,  although  the  plaintiff*  might  have  taken  the  bill  pro  confeuo 
against  H. 

Wherever  time  is  to  be  calculated  with  reference  to  the  state  of  the  cause,  the  court  treats 
die  case  upon  the  consideration  of  what  is  not  only  the  actual  state  of  the  cause,  but  what 
ought  to  be  the  state ;  and  if  the  cause  ought  to  be  at  issue,  it  will  act  as  if  it  .was  at  issue. 

Senhle^  the  same  period  must  ^vem  the  right  of  a  defendant  in  obtaining  the  dismissal 
of  the  bill  for  want  of  prosecution,  that  regulates  the  plaintiff's  right  to  amend. 

This  was  a  motion  by  way  of  appeal  from  the  late  master  of  the 
rolls,  who  refused  the  motion  that  the  plaintiff  might  be  at  liberty  to 
amend  his  bill  as  he  might  be  advised,  upon  payment  of  20^.  costs  to 
each  of  the  defendants  Henry  John  Preston,  Joseph  Ivimey,  James 
Cockell,  Thomas  Collingwood  Ker,  Frederick  Harrison,  and  Jacob 
Connop,  who  had  put  in  their  answers,  and  from  whom  further  an- 
swers were  requirea,  and  without  costs  as  to  the  defendants  Edward 
Whitehead  Cockell,  George  William  Finch,  and  George  Taylor,  from 
whom  further  answers  were  not  required,  amending  each  defendant's 
office  copy  of  the  bill ;  and  that  the  order  of  the  master  of  the  rolls, 
whereby  such  liberty  to  amend  was  refused,  with  costs,  might  be  dis- 
charged. Th^  dates  of  the  various  proceedings  in  this  case  were  as 
follows':  —  The  original  bill  was  filed  on  the  14th  January,  1850 ;  on 
the  26th  January  the  answers  of  Preston,  Edward  Whitehead  CockeU, 
and  Ivimey  were  filed;  on  the  30th  January,  Taylor's  answer  was 
filed;  on  the  8th  April,  Connop's  answer  was  filed;  on  the  14th 
June  the  bill  was  amended ;  on  the  18th  July,  Taylor  answered  the 
amended  bill ;  on  the  22d  July,  Harrison  answered  the  original  and 
amended  bill ;  on  the  2d  August,  James  Cockell  answered  and  dis- 
claimed ;  on  the  2d  August,  Ivimey  and  Edward  Whitehead  Cockell 
answered  the  amended  bill;  on  the  16th  September,  Ker  answered 
the  original  and  amended  bill ;  on  the  29th  October,  George  William 
Finch  answered  the  original  and  amended  bill ;  on  the  1st  November 
the  plaintiff  filed  exceptions  for  insufficiency  to  Ker's  answer,  and  also 
to  the  answer  of  Ivimey  and  Edward  Whitehead  Cockell.  All  these 
defendants  submitted  to  the  exceptions,  and  on  the  30th  November 
they  filed  further  answers.  On  the  21st  November  the  plaintiff  moved 
for  and  obtained  an  injunction  to  stay  execution  in  an  action  which 
the  defendant  Preston  had  brought  upon  the  covenant  in  the  mort- 
gage deed,  which  was  a  subject  of  the  suit  On  the  22d  November 
three  orders  were  moved  for  and  obtained  to  inspect  documents  ad- 

1  15  Jur.  975. 
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mitted  by  the  answers  of  the  defendants  Ivimey,  Cockell,  Harrisony 
and  George  Taylor;  between  the  4th  and  16th  January,  1851,  these 
documents  were  inspected.  On  the  18th  January,  1851,  Preston  gave 
notice  of  motion  to  dismiss  for  want  of  prosecution ;  on  the  28th 
January,  Finch  and  Connop  gave  a  similar  notice.  On  the  6th 
February  those  motions  came  on  to  be  heard,  but  the  master  of  the 
rolls  ordered  them  to  stand  over,  with  liberty  for  the  plaintiff  to  move 
for  leave  to  amend  the  bill.  On  the  20th  February  the  plaintiff 
served  notice  of  motion  for  leave  to  amend,  which  was  heard  and 
refused  by  the  master  of  the  rolls  on  the  26th  February,  1851,  his 
Lordship  having  been  of  opinion  that  the  delay  was  not  satisfactorily 
accounted  for.  The  affidavit  of  the  plaintiff  and  his  solicitor  in  sup- 
port of  the  motion  was  in  the  following  words: — "That  the  amend- 
ments proposed  to  be  made  in  the  bill  in  the  above-mentioned  cause 
are  not  intended  for  the  purpose  of  delay  or  vexation,  but  because 
the  same  are  considered  to  be  material  (or  the  case  of  the  plaintiff 
and  that  the  matter  of  the  proposed  amendments  is  material,  and 
could  not,  with  reasonable  diligence,  have  been  sooner  introduced 
into  the  bill."  There  was  another  afGdavit  of  the  solicitor  accounting 
for  the  delay,  and  shewing  that  the  defendant  Heath  was  not  in  col- 
lusion with  the  plaintiff,  and  that  he  was  a  necessary  defendant 
But  the  purport  of  this  affidavit  is  stated  by  the  Lord  Chancellor  in 
his  judgment  At  the  date  of  the  notice  of  motion  for  leave  to 
amend,  the  answer  of  Alexander  Heath,  an  important  defendant,  had 
not  been  filed.  The  purposes  of  the  suit  and  other  facts  of  the  case 
are  stated  in  the  Lord  Chancellor's  judgment 

Willcock  and  T.  H,  Terrell^  in  support  of  the  motion.  It  is  clear, 
from  the  facts  of  this  case,  that  the  defendant  Heath  is  an  important 
defendant,  and  that  the  plaintiff  would  gain  nothing  by  bringing  the 
case  to  aliearini^  in  the  absence  of  Heath;  it  is  also  clear  that  he  is 
not  a  pocket  defendant  We  have,  therefore,  an  absolute  right,  under 
the  67th  order  of  May,  1845,  to  amend ;  but  if  your  Lordship  should 
not  take  this  view  of  the  orders,  then  we  say,  that,  taking  into  consi- 
deration the  intricacy  of  this  case,  and  the  number  of  amendments 
that  have  been  rendered  necessary  from  the  information  which  from 
time  to  time  has  been  derived  from  the  answers  of  those  defendants 
who  have  answered,  and  the  diligence  which  we  have  used  in  endea- 
voring to  proceed  in  the  case,  we  are  entitled  to  the  indulgence  of  the 
court,  and  to  an  order  for  leave  to  amend,  under  the  68th  order  of 
May,  1845.  We  contend  that  it  is  quite  unnecessary  to  overrule 
Dalton  V.  Hayter^  7  Beav.  586 ;  9  Jur.  1000 ;  and  that  if  the  66th  order 
of  May,  1845,  is  to  be  construed  so  as  to  sustain  that  case,  which  was 
a  motion  by  the  defendant  to  dismiss,  still,  for  the  purpose  of  amend- 
ment, that  order  and  the  68th  order  of  May,  1845,  are  to  be  construed 
as  Lord  Cottenham  construed  them  in  Arnold  v.  Arnold^  1  Ph.  805 ; 
11  Jur.  360 — namely,  that  the  words  "the  last  answer"  mean  the 
last  answer  to  be  put  in  before  the  plaintiff  can  properly  put  the  cause 
at  issue.  Now,  the  present  is  clearly  a  case  in  which  issue  ought  not 
to  have  been  joined  without  having  the  answer  of  Heath;  and  if 
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thifl  be  so,  we  are  within  the  67th,  and  not  the  68th,  of  the  orders  of 
May,  1845 ;  and  onr  affidavit  is  sufficient.  The  other  ride  say  that 
issue  ought  to  have  been  joined  notwithstanding  the  absence  of 
Heath's  answer,  and  that  we  ought  to  have  taken  the  bill  fro  confesso 
against  him ;  but  would  it  have  been  right  to  have  done  so,  he  being 
an  important  defendant?  Had  we  done  so,  and  then  amended  the 
bill,  it  would  have  been  necessary  again  to  take  the  bill  pro  confess^ 
against  him,  and  so  on  as  often  as  the  bill  was  amended.  We  are 
not,  therefore,  in  default  as  to  Heath,  and  there  is  no  pretence  for 
saying  that  Heath  is  a  pocket  defendant.  We  further  submit,  that 
the  order  of  the  master  oi  the  rolls,  which  directed  the  plaintiff  to  pay 
the  costs  of  the  motion,  ought  also  to  be  discharged,  particularly  as 
such  a  number  of  defendants  appeared  by  counsel.  The  court  has 
jurisdiction,  tmder  the  123d  order  of  May,  1845,  to  order  payment  of 
a  sum  in  gross,  instead  of  taxed  costs.  iBut  we  submit  that  we  were 
entitled  to  the  order  to  amend  without  costs,  as  the  motion  was  not 
miero  moiu;  but,  in  fact,  it  was  an  answer  to  their  motion  to  dismiss. 

Waipole^  R.  Palmer^  Trippy  HaUett^  Fooks,  Headlamp  OrovCy  Martin- 
{ialCj  and  others,  appeared  for  the  several  defendants.  They  cited 
The  King:  of  Spain  v.  HuUeUj  3  Sim.  338 ;  1  Russ.  &  M.  7 ;  DaltoH 
^.  Hayter^  ubi  sup. ;  Arnold  v.  Arnold^  ubi  sup. ;  Sprye  v.  Reynell^  10 
fieav.  351 ;  11  Jur.  484 ;  Stuart  v.  Lloyd^  15  Jur.  411 ;  and  Lmcombe 
V.  Lewis,  10  Beav.  273,  and  contended  that,  assuming  the  doctrine  as 
settled  by  DdUon  v.  Hdyterj  and  the  other  cases,  to  be  correct,  the 
only  question  was,  whether  the  present  case  did  not  come  within  the 
68th  Order  of  May,  1845 ;  that  if  it  did,  then  the  affidavit  in  support 
of  the  motion  was  not  sufficient  in  two  respects :  first,  because  it  did 
not  show  the  materiality  of  the  proposed  amendments ;  secondly,  it 
did  not  show  that  due  diligence  had  been  used.  Siuart  v.  Lloydy  15 
Jur.  411.  That  the  only  reason  alleged  by  the  other  side,  as  showing 
that  the  case  was  not  within  the  68th  Order,  but  the  67th,  was,  that 
a  defendant  had  not  answered ;  but  they  contended  that  under  the 
16th  Order  of  May,  1845,  art  3,  the  plaintiff  might  have  entered  an 
appearance  for  the  defendant  Heath,  and  then,  under  the  77th  of 
those  Orders,  he  might  have  taken  the  bill  pro  confesso  against  him, 
and  have  brought  the  case  to  an  issue  properly  as  against  the  other 
defendants.  They  further  submitted,  that  no  case  had  altered  the 
construction  which  Lord  Langdale  had,  in  Dallon  v.  Hayter,  put  upon 
the  words  "  last  of  the  answers,"  in  the  114th  Order  of  May,  1845, 
and  '^  the  last  of  several  answers  "  in  the  66th  and  in  the  16th,  art  33, 
of  those  Orders ;  and  that,  therefore,  any  defendant  had  a  right  to 
move  to  dismiss  four  weeks  after  the  last  answer  actually  filed  had 
been  deemed  sufficient ;  and  that  the  only  answer  to  such  a  motion 
would  be,  proof  of  due  diligence  in  pressing  on  the  suit  against  other 
parties,  or  an  application  to  amend,  supported  by  an  affidavit,  in  con- 
formity with  the  68th  Order,  or  an  undertaking  to  reply ;  that  leave 
to  amend  was,  both  under  the  67th  and  68th  Orders,  in  the  discretion 
of  the  court;  and  that  an  affidavit  in  general  terms,  under  the  67th 
Order,  gave  no  positive  right,  the  order  being  only  in  the  negative. 
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(Lord  Chancellor.     Surely,  it  means  that,  with  such  an  affidavit,  the 
eave  is  to  be  given.] 

Willcock,  in  reply. 

Lord  Chancellor.  The  motion  to  dismiss  is  not  before  me ;  the 
present  motion  is  only  to  discharge  an  order  of  the  late  Master  of  the 
Rolls,  by  which  he  refused  the  application  for  leave  to  amend,  and 
that  with  costs.  The  construction  of  the  114th  Order  of  May,  1845, 
is  not,  therefore,  in  dispute,  and  I  need  not  consider  whether  the  mo- 
tion to  dismiss  was  correctiy  made  or  not ;  but  this  is  clear,  that  the 
circumstance  of  the  motion  to  dismiss  does  not  affect  the  right  of  the 
plaintiff  to  amend ;  and  all  that  the  Master  of  the  Rolls  said  upon 
that  was,  that  after  a  notice  of  motion  to  dismiss,  a  party  should  not 
obtain  an  order  of  course  for  leave  to  amend.  The  first  point  that 
arises  upon  this  motion,  is,  by  which  of  the  Greneral  Orders  is  this 
case  to  be  governed,  the  67th  or  the  68th ;  because,  where  a  party  ap- 
plies under  the  67th  for  leave  to  amend,  an  affidavit  in  mere  general 
terms  is  sufficient ;  but  that  required  under  the  68th  must  be  more 
full.  Now,  my  attention  has  been  drawn,  in  a  very  particular  man- 
ner, to  the  inconsistency  of  these  orders  as  to  amendments,  and  the 
114th  and  other  Orders  as  to  dismissal,  in  consequence  of  the  con- 
struction which  had  been  put  upon  the  114th,  by  which  "  the  last  an- 
swer," and  "  the  last  of  several  answers,"  were  held  to  have  a  different 
meaning  from  "the  answer"  and  "last  answer"  in  the  68th  Order. 
And  in  Arnold  v.  Arnold,  1  Ph.  805,  Lord  Cottenham  gave  a  distinct 
decision  as  to  the  construction  of  these  words,  occurring  in  the  66th 
and  68th  of  those  Orders,  and  states  that  both  those  orders  refer  to 
the  time  when  a  cause  is,  or  ought  to  be,  at  issue.  Now,  in  this  case, 
it  is  said  that  the  application  ought  to  be  decided  with  reference  to 
the  67th  Order,  because  it  is  said  the  cause  is  not  at  issue,  nor  in  a. 
condition  to  be  brought  to  an  issue.  I  have  not  heard  any  argument 
to  prove  that,  if  the  plaintiff's  application  is  to  be  governed  by  the 
67th,  the  affidavit  is  not  sufficient ;  but  the  entire  argument  has  been 
that  this  application  is  under  the  68th  Order,  and  that  the  affidavit  is 
not  sufficient  Wherever  time  is  to  be  calculated  with  reference  to 
the  state  of  the  cause,  the  court  treats  the  case  upon  the  considera- 
tion of  what  is  not  only  the  actual  state  of  the  cause,  but  what  ought 
to  be  the  state  ;  and  if  the  cause  ought  to  be  at  issue,  it  will  act  as 
if  it  was  at  issue.  Now,  here,  the  plaintiff  says  the  cause  is  not  and 
ought  not  to  be  at  issue,  because  Heath  has  not  put  in  his  answer ; 
and  that  the  absence  of  his  answer  shows,  under  the  circumstances, 
that  the  cause  is  not  in  such  a  state  as  to  warrant  the  court  in  saying 
that  the  time  has  begun  to  run  within  which  all  amendments  are  to 
be  made.  It  has  been  objected  to  this,  that  the  mere  circumstance 
of  there  being  an  outstanding  answer  is  not  sufficient;  you  must 
show  besides  that  the  defendant  is  a  substantial  defendant,  and  that 
you  have  used  due  diligence,  and  that  you  have  failed  in  both.  The 
plaintiff  says,  no,  that  Heath  is  a  necessary  defendant,  and  that  he  is 
not  in  collusion  with  him,  but  that  the  suit  is  against  certain  personSi 
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who  state  that  they  have  made  sub-mortgages  to  Heath,  and  that  the 
plaintiff  is  not  in  a  position  to  go  on  without  Heath ;  that  he  is 
brought  forward  by  a  defendant  as  an  obstacle  to  the  suit,  and  that 
the  plaintiff  cannot  go  on  without  him ;  that  he  was  served  with  a 
subpcena  in  England,  but  that  he  had  since  absconded,  and  that 
every  thing  was  done  by  the  plaintiff  which  could  be  done  to  compel 
his  answer. 

The  nature  of  this  case  is  very  unusual,  and  full  of  difiiculW  to  the 
plaintiff;  his  case  is,  that,  having  a  claim  to  a  large  portion  of  a  sum 
of  money  in  court,  I  borrowed  money  from  Preston,  mortgaging  my 
interest  in  it,  for  the  purpose  of  prosecuting  my  claim.  Preston  has 
since  sub-mortgaged  that  interest,  and  further  sub-mortgages  are  said 
to  have  been  made.  I  filed  my  bill  in  January,  1850 ;  three  of  the  de- 
fendants put  in  their  answers  speedilv.  I  amended  mv  bill  in  the 
month  of  June,  and  I  amended  my  bill  by  making  Mr.  Harrison  and 
other  parties,  who  I  found  were  in  a  situation  entitling  them  to  be 
heard,  defendants,  before  I  could  become  possessed  of  the  fund  I 
claimed.  Mr.  Taylor's  answer  was  put  in  in  July,  shortly  before  the 
commencement  of  the  long  vacation.  Harrison's  answer  was  put  in 
in  July  also,  shortly  before  the  commencement  of  the  long  vacation. 
Mr.  Ker's  answer  was  put  in  on  the  16th  September ;  exceptions  were 
filed  to  Ker's  answer  on  the  3d  November.  Further  answers  of  Ker, 
Cockell,  and  Ivimey  were  {mt  in  on  the  30th  November,  and  these 
answers  did  not  become  sufficient  till  the  month  of  January.  In  No- 
vember I  moved  for  an  order  to  inspect  certain  documents  scheduled 
to  the  answers  of  some  of  these  defendants.  I  got  that  order  on  the 
22d  November,  but  all  the  answers  were  not  then  complete ;  it  took 
some  time.  There  were  three  orders  to  inspect,  together  with  an  order 
for  an  injunction ;  that  occupied  some  time,  and  I  did  not  use  that 
order  to  inspect  until  the  7th  January ;  but  from  the  4th  to  the  14th  I 
was  engaged  in  inspecting  these  documents.  On  the  2d  January  I 
laid  instructions  before  counsel  to  amend  the  bill,  which  instructions 
would  have  relation  to  these  answers,  which  had  been  put  in  on  the 
30th  November ;  and  some  time  subsequently  the  instructions  were 
laid  before  counsel,  in  order  that  he  might  consider  the  effect  of  these 
answers,  and  the  amendment  he  would  suggest,  before  I  had  made 
myself  master  of  the  documents.  Having  done  so  on  the  14th  Janu- 
ary, on  the  16th  I  had  expanded  my  instructions  to  counsel  to  the 
extent  of  forty  brief  sheets;  it  was  then  before  him,  with  all  the 
materials. 

Now,  the  plaintiff  says,  ^  Look  at  the  nature  of  this  suit ;  look  at 
the  transactions,  thev  not  being  transactions  to  which  I  had  been  an 
original  party,  but  which  in  their  nature  attach  themselves  on  the  fund. 
It  is  necessary  that  I  should  get  clear  of  the  claim  made  against  this 
fund  before  I  could  succeed  in  my  suit.  Look  at  these  various  de- 
fendants I  have  had  to  deal  with,  look  at  the  nature  of  their  answers, 
and  see  whether  an  attorney,  having  a  reasonable  quantity  of  businesS| 
can  be  fairly  charged  with  negligence ;  whether  you  can  say,  tracing 
this  step  by  step,  that  there  has  been  that  degree  of  negligence  in  the 
prosecution  of  the  suit  which  ought  to  prevent  me  from  having  my 
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CBBe  heard  before  the  court  As  the  practice  is  that,  of  course  the 
party  can  only  confess  a  bill  with  reference  to  its  contents  at  the  time 
of  the  confession ;  he  says  that  it  was  not  reasonable  to  speculate  in 
a  suit  of  this  description ;  and  these  defendants  setting  up  distinct 
cases  each  for  himself,  it  of  necessity  made  it  necessary  lor  me  to  pur^ 
sue  their  cases  individually,  one  of  their  cases  not  depending  on  the 
other ;  one  mortgage  might  be  good,  another  bad,  and  so  on.  Look 
at  this,  and  see  whether  it  would  have  been  prudent,  in  a  case  of  this 
description,  for  me  to  have  taken  a  bill  pro  confesso  against  Mr.  Heath ; 
at  what  stage  should  I  have  done  it  before  the  other  answers  came  in, 
or  at  what  period  should  I  have  done  it  ?  The  plaintiff  has  not  eon- 
tended,  and  he  could  not  have  done  so  successfully,  that  if  it  could 
have  been  shown  to  the  court  that  he  had  negligentiy  delayed  putting 
ihe  case  at  issue  with  respect  to  Heath,  either  by  compelling  an  an- 
swer if  he  had  the  means,  or  of  taking  the  bill  pro  canfe$so  u  he  had 
not  the  means ;  if  it  could  have  been  shown  that  he  was  guilty  of 
gross  negligence,  that  it  was  his  own  fault  with  respect  to  Heath,  it  is 
dear  that  he  could  not  avail  himself  of  that  reason  for  delaying  the 
suit ;  for,  with  reference  to  all  the  orders  to  which  it  has  been  neces- 
sary to  Mivert,  they  are  subject  to  this,  that  there  is  a  general  discre- 
tion in  the  court  to  prevent  their  being  used  for  a  purpose  coalnry  to 
that  for  which  they  were  made.  Therefore  the  rule  of  practice  may 
well  stand,  that  a  party  should  not  be  at  liberty  to  move  to  dismiss 
till  after  the  case  was  at  issue ;  and  the  party  might  yet  be  well  pro- 
tected from  the  plaintiff  wantonly  delaying  to  put  the  case  into  shapei 
which  it  would  be  necessary  to  do  in  order  to  enable  the  defendant  to 
move. 

It  is  said  that  they  may  impose  a  difficulty  on  the  defendant,  who 
may  have  trouble  in  ascertaining  the  facts ;  but  that  is  always  true 
when  you  see  that  an  individual  is  attempting  to  abuse  the  orders  of 
the  court  But  you  cannot  disturb  the  rules  of  practice,  or  consfme 
them  with  reference  simply  to  the  possibility  of  abuse ;  there  is  a  gene- 
ral power  in  the  court  to  defeat  any  such  attempt,  and  not  allow  them 
to  be  used  for  purposes  totally  different  from  those  originally  intended. 
The  first  Question  I  wish  to  look  at  is  this.  Has  it  been  established 
that  the  plaintiff  has  been  guilty  of  negligence  in  not  putting  the  case 
at  issue  ?  With  respect  to  Heath,  it  does  not  appear  to  me  that  negli- 
gence has  been  made  out ;  and  I  think  that  the  plaintiff  has  shown 
reasonable  grounds  for  his  not  doing  so.  Supposing  that  the  onus  is 
on  the  plaintiff,  therefore,  who  comes  to  ask  to  amend,  I  think,  from 
the  nature  of  the  amendments  as  they  are  suggested,  and  looking  at 
the  whole  case,  the  party  appears  to  have  been  reasonably  advised  in 
the  course  which  be  has  pursued,  in  not  taking  the  bill  pro  confesto^ 
If  that  be  so,  and  that,  according  to  a  decision  of  Lord  Cottenham, 
it  appears  that  these  orders  are  to  be  construed  so  as  that  the  time 
may  run  from  the  period  at  which  the  case  ought  to  have  been  at 
issue,  the  application  for  leave  to  amend  ought  to  be  granted.  The 
application  before  me  to  amend  appears  to  be  unprejudiced  by  a  mo- 
tion to  dismiss :  the  only  efiiect  of  it  would  be  to  compel  the  party  to 
bring  the  case  before  the  court,  and  not  treat  the  order  as  a  matter  of 
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course.  The  plaintiff  in  his  affidavits,  suggests  certain  amendments ; 
and  I  think  they  are  material  for  him,  if  it  was  necessary  for  me  to 
form  an  opinion  on  the  materiality  of  them.  But  if  his  case  comes 
under  the  67th  Order,  it  is  enough  that  he  swears  that  they  are  con- 
sidered by  him  and  his  adviser  to  be  material.  Why,  then,  should  I 
exclude  him  from  the  67th  Order?  Supposing  the  construction  right 
which  I  have  referred  to,  I  do  not  see  what  there  id  to  turn  him  over  to 
the  68th  Order.  I  wish  at  the  same  time  to  remark,  that  I  do  not  think 
these  affidavits  altogether  satisfactory.  There  is,  in  many  instances, 
a  generality—- 1  should  say  a  studied  generality— which  ought  not 
to  be  observed  It  was  intended  to  give  to  the  court  those  precise 
statements,  which  they  wish  the  court  to  believe  they  meant  to  da 
For  instance,  the  word  ^  recently  "  might  have  a  meaning  attached  to 
it  by  one  man,  very  different  from  that  which  another  man  would  put 
on  i1>;  and  where  the  statement  is  made  to  enable  the  court  to  form  a 
judgment  of  the  degree  of  expedition,  to  say  a  party  has  used  reason* 
able  diligence,  means  nothing ;  and  if  this  case  came  under  the  68th 
Order,  I  should  say  that  the  affidavits  are  too  general,  they  are  not 
made  in  a  fair  way  to  inform  the  court,  and  that  they  are  insufficient 
But  I  consider  the  case  comes  undc^  the  67th  Order,  and  I  think 
the  affidavits  aie  sufficient  under  that  (Hrder.  And  looking  at  the  casoi 
I  should  say  that  it  is  a  case  peculiar  in  itself,  with  respect  to  the  diffi- 
culty which  the  plaintiff  has  met  with  in  order  to  make  out  his  case, 
if  it  is  true.  And  when  you  look  at  the  enormous  expense  which  has 
been  incurred,  were  I  to  compel  him  to  file  a  new  bill,  I  think  that  I 
should  not  exercise  a  wise  discretion  at  all,  where  a  plaintiff  presents  a 
case  which,  if  true,  would  entitle  him  to  relief.  It  appears  to  me  that 
there  ought  to  be  negligence  where  a  court  withholds  the  amendment 
I  do  not  see  that  there  is  any  here.  The  order  ought,  therefore,  to  be 
discharged,  and  the  plaintiff  ought  to  have  reasonable  time  to  amend. 
He  says  his  amendments  are  now  ready,  and  therefore  he  cannot  want 
much  time.  The  original  application  at  the  Bolls  ought  to  be 
granted ;  and  if  it  ought  to  have  been  granted,  the  next  question  is 
with  respect  to  the  costs.  How  ought  the  costs  on  that  occasion  to 
be  disposed  of?  It  is  clear,  from  the  great  struggle  to  get  rid  of  this 
case,  that  it  is  not  an  ordinary  one.  I  have  heaid  twelve  counsel  on 
a  motion  whether  the  plaintiff  ought  to  have  liberty  to  amend ;  and, 
in  a  case  as  complicated  as  this  appears  to  be,  it  does  not  appear  that 
the  objections  which  were  urged  to  the  amendment  of  the  bill  were 
objections  which  ought  to  have  been  urged.  Notwithstanding  a  suffi- 
cient period  of  time  had  gone  by  to  enable  some  of  the  defendants  to 
move  to  dismiss,  I  think  the  plaintiff  was  entitled  to  his  application 
to  amend,  and,  therefore,  he  ought  not  to  pay  the  costs.-—*  The  order 
of  the  Master  of  the  Bolls  discharged;  the  plaintiff  to  have  a  fortnight 
to  amend;  the  costs  of  both  motions  to  be  costs  in  the  cause. 
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Matthews  v.  Bagshawe.^ 

May  9,  1851. 

Bzecaton  in  India  of  an  indigo  planter  held  entitled  to  a  commission  of  5l.  per  cent  on  the 
gross  assets  collected  by  them,  whether  such  assets  be  collected  by  themselves  or  their 
agents,  and  not  merely  on  the  balance  remaining  after  satisfying  the  claim  of  the  agents 
for  their  advances,  interest,  and  commission. 

This  case  came  before  the  court  on  exceptions  taken  by  the  plain- 
tiff to  the  master's  report,  and  involved  the  question  as  to  what  was 
the  proper  amount  oi  commission  to  be  allowed  to  the  executors  of 
an  indigo  planter  in  India.  The  established  rule  is,  that  executorS| 
whilst  resident  in  India,  are  to  be  allowed  5/.  per  cent  on  the  assets 
collected  by  them.  In  this  case  the  testator  was  an  indigo  planter 
resident  in  India,  and  he  employed  Messrs.  Bagshawe  &  Co.  as  his 
agents  in  England.  He  was  indebted  to  Bagshawe  &  Co.,  at  his 
death,  in  the  sum  of  165,488  rupees,  for  advances  usuaUy  made  by 
Bgents  to  planters  to  enable  them  to  cultivate  and  manufacture  the 
crop,  and  Bagshawe  &  Co.  also  made  further  advances  to  the  execu- 
tors to  enable  them  to  get  in  the  crop.  The  executors  sold  the  facto- 
ries of  the  testator  for  193,938  rupees,  which  they  remitted  to  Bag- 
shawe &  Co.  The  executors  also  got  in  the  crop,  and  sent  it  to 
Bagshawe  &  Co.,  who,  by  the  custom  of  the  trade,  had  a  lien  on  the 
proceeds  of  the  crop  for  their  advances  and  interest  thereon,  and  com- 
mission. The  crop  was  sold  for  221,694  rupees.  The  total  proceeds 
from  the  factories  and  crop  were  415,587  rupees ;  and  Bagshawe  & 
Co.,  having  deducted  242,889  rupees,  the  amount  of  their  debt  and 
commission,  from  the  above  sum,  accounted  to  the  executors  for  the 
balance,  172,698  rupees.  The  executors  claimed  a  commission  of  5L 
per  cent  on  the  total  proceeds  of  the  factories  and  crop,  and  this  was 
allowed  by  the  master.  The  plaintiff,  on  the  other  hand,  contended 
that  the  commission  ought  only  to  be  allowed  on  the  balance,  after 
deducting  Bagshawe  &  Co.'s  claim,  or,  at  all  events,  on  the  proceeds 
of  the  factories,  which  was  the  amount  of  assets  actuaUy  received  by 
the  executors.  The  opinion  of  a  barrister  who  had  practised  in  India 
was  adduced  in  support  of  this  view  of  the  case. 

R,  Palmer  and  /  Bailt/y  for  the  exceptions,  contended,  that  as  Bag- 
shawe &  Co.  had  a  lien  on  the  proceeds  of  the  crop  for  their  debt,  the 
commission  of  the  executors  could  only  attach  on  the  balance  re- 
maining after  payment  of  that  claim ;  and  that  it  would  be  oppressive 
to  allow  two  sets  of  commissions — one  to  the  agents,  and  the  other 
to  the  executors. 

Roupellj  WaJpole^  Amphlett^  and  Selwyn^  appeared  for  the  other 
parties. 

Sir  J.  RoMiLLY,  M.  R,  without  calling  on  the  other  side,  said  there 

>  15  Jur.  977 ;  14  Beavan,  123. 
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were  not  sufficient  grounds  for  him  to  think  that  the  master  had  come 
to  a  wrong  conclusion.  By  the  law  of  England  it  had  long  been  sei* 
tied,  that  Indian  executors,  while  resident  in  India,  were  entitled  to 
6L  per  cent  on  the  assets  collected  by  them.  There  was  no  question 
that  any  sums  received  by  an  executor  through  his  agent  were  subject 
to  this  rule ;  and  it  was  admitted,  that  as  to  the  money  arising  from 
the  sale  of  the  fact(»ies,  it  was  received  by  Bagshawe  &  Co.  as  the 
agents  of  the  executors.  With  regard  to  the  ctopy  it  was  said  that 
the  contract  with  Bagshawe  &  Co.  was  such  that  the  crop  could  not 
be  diverted  from  them  without  paying  them  their  commission. 
Admitting  that  to  be  so,  still  the  executors  might  have  taken  the 
crop  on  paying  them  their  commission.  The  relation  of  principal 
and  agent  existed  between  the  testator  and  them,  and  also  between 
the  executors  and  them,  subject  to  certain  particular  stipulations; 
but  these  stipulations  did  not  alter  that  relation.  It  was,  therefore, 
the  ordinary  case  of  principal  and  agent ;  and  as,  bv  the  law  of  the 
court,  the  executors  were  entitled  to  a  commission  of  5L  per  cent  on 
their  gross  receipts,  whether  the  samewere  received  by  themselves  or 
by  their  agents,  and  as  Bagshawe  ic  Co.  were  the  agents  of  the  exe- 
cutors, he  thought  the  latter  were  entitled  to  the  commission  allowed 
by  the  master ;  and  he  ovenmled  the  exceptions. 


m^ 


Habbis  t;.  MOTT.^ 

Ja(y  3  ftod  Augnat  7|  1851, 

Marred  Woman, 

A  fime  covert  entitled  to  real  estate  for  her  leparate  tue,  and  her  huband,  entered  into  a 
Qontract  fbr  the  sale  of  the  propei^.  Before  the  oontract  was  oompleted  the  wifo  died, 
haTing  dCTised  the  estate  to  her  nusoand :  — 

mdd^  on  daim  filed  by  the  hasbaad  snrriying  to  enforce  tiie  OQBtvscti  tfattt  a  deeree  to  that 
effect  cotild  not  be  made  in  the  absence  of  the  wife's  heir. 

SemhUf  such  a  contract  conld  not  be  enforced  by  the  husband. 

This  was  a  claim  for  the  specific  performance  of  a  contract,  entered 
into  bv  William  Harris  and  JSlizabeth  his  wife,  for  the  sale  of  certain 
freehold  and  copyhold  property,  to  which  the  wife  was  entitled  for  her 
separate  use.  The  property  was  devised  to  Elizabeth  Harris,  to  and 
for  her  own  sole  and  separate  use  and  benefit  On  the  23d  January, 
1849,  an  agreement  was  entered  into  between  William  Harris  and 
EHzabeth  his  wife  of  the  one  part,  and  the  defendant  of  the  other 
part,  whereby  Harris  and  his  wife  agreed,  and  the  latter  separately 
and  apart  from  her  husband,  in  respect  of  any  separate  estate  she 
might  have  in  the  property,  agreed,  to  sell  it  to  the  defendant  for  the 

1  IS  Jur.  978 :  M  Beavan,  16». 
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sum  of  610^  12s.  Before  the  completion  of  the  contract,  Elizabeth 
Harris  died,  having  by  her  will,  dated  after  the  contract,  devised  the 
property  to  her  husband,  WilUam  Harris,  in  fee;  and  he  filed  the 
present  claim  to  enforce  the  completion  of  the  contract.  A  refer- 
ence to  the  master  was  dispensed  with,  as  the  parties  admitted  that 
the  only  questions  were,  first,  whether  the  contract  was  binding  on 
the  wife;  and  secondly,  whether  her  will,  made  during  coverture,  was 
effectual  to  dispose  of  the  estate  to  her  husband. 

JR-  Palmer  and  W  Queers  for  the  plaintiff,  contended  that  the  pro- 
perty being  settied  to  the  separate  use  of  Elizabeth  Harris,  she  was, 
by  the  recognized  rule  of  the  court,  competent  to  enter  into  any  bind- 
ing contract  respecting  it.  In  Stead  v.  Nelson^  2  Beav.  245,  a  con- 
tract to  grant  a  mortgage,  entered  into  by  a  married  woman  entitied 
for  her  separate  use,  and  her  husband,  was  enforced  against  the  wife 
after  her  husband's  death.  A  feme  covert^  entitied  for  her  separate 
use,  had  all  the  power  of  ^feme  sole  over  the  property,  and  she  could 
dispose  of  it  by  will,  either  to  her  husband  or  to  any  one  else.  1  Sugd. 
Pow.  209,  6th  ed. ;  Hearle  v.  Greenbank^  1  Ves.  sen.  298. 

HaldanCi  for  the  defendant,  was  not  heard* 

Sir  John  Romilly,  M.  B^,  said,  that  the  separate  use  was  esta- 
blished for  the  protection  of  the  wife  against  her  husband,  and  not  to 
increase  her  power  of  disposition.  If  any  distinct  authority  could  be 
dted,  he  must  act  upon  it;  but,  in  the  absence  of  such  authority,  he 
thought  the  case  was  too  doubtful  to  compel  the  defendant  to  accept 
the  titie  in  the  absence  of  the  heir  of  the  wife.  He  could  not  in  bis 
absence  decide  that  he  was  a  mere  trustee  of  the  legal  estate. 

August  7.  The  case  was  again  mentioned,  and  leave  was  given 
to  amend  the  claim,  by  asking,  in  the  alternative,  that  either  the 
agreement  might  be  specifically  performed,  or  that  the  defendant 
might  deliver  up  possession  and  account  for  the  rents  to  the  plaintiff, 
who  was  at  all  events  tenant  by  courtesy ;  and  an  order  according  to 
the  latter  alternative  was  made  on  the  above  day. 


Blachford  v.  Toller.^ 

March  5,  1851. 

Unsettled  Accounts — Mermediaie  Dividends  of  Fund  in  CourU 

Where  execntors  had  inyested  money  to  answer  claims  on  unsettled  accounts  between  their 
testator  and  other  persons,  and  paid  the  dividends  to  the  tenant  for  life  nnder  the  will,  on 
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A  claim  filed  after  the  death  of  the  tenant  for  life,  bj  a  party  entitled  to  the  fond,  the  court 
directed  an  inquiry  before  the  master  as  to  who  was  the  party  entitled  to  the  capital,  and 
ordered  the  diYidends  to  be  paid  in  the  mean  time  to  die  perwn  entitled  to  the  testator's 
estate. 

This  was  a  claim'  filed  under  the  following  circumstances :  —  Mr. 
Alderman  Skinner,  who  was  an  auctioneer  and  land  surveyor,  had 
received  various  deposits  from  purchasers  of  property  sold  by  auction 
by  him.  At  the  time  of  his  death,  which  took  place  in  1808,  many 
of  these  accounts  were  unsettled,  and  his  executors  invested,  in  their 
names,  in  consols,  a  sum  sufficient  to  answer  all  claims  in  respect  of 
these  accounts,  and  paid  the  dividends  to  the  tenant  for  life  of  his 
property  under  his  wilL  The  tenant  for  life  having  died,  the  party 
beneficially  entitled  to  Mr.  Skinner's  estate,  filed  a  daim  against  the 
representatives  of  the  surviving  executor  of  Mr.  Skinner's  will,  for  a 
transfer  of  the  stock,  and  payment  of  the  dividends  thereof  which  had 
accrued  since  the  death  ot  the  tenant  for  life. 

Foster^  for  the  plaintiff. 

Wigram^  Osborne^  and  Schomberg^  for  the  defendant 

Knight  Bruce,  V.  C.  Let  the  stock  be  brought  into  court,  and 
let  it  be  referred  to  the  master  to  inquire  who  is  now  entitled  thereto, 
and  let  all  arrears  of  dividends  and  the  future  dividends  be  paid  to 
the  plaintiff 


£t  re  The  Merchant  Traders'  Ship  Loan  and  Assurance  Com- 
pany.* 

Maith  20, 185L 

Joint  Stock  Companies  Winding-up  Acts  -»  Official  Manager. 

The  master  has  a  discretion  as  to  the  appointment  of  the  official  manager,  and  the  conrt  wiU 
not  intexfere  when  the  partj  appointed  is  not  shewn  to  be  nnfit 

This  was  a  motion  made  on  behalf  of  the  trade  assignees  of  the 
Merchant  Traders'  Ship  Loan  and  Assurance  Company,  which  was 
bankrupt,  that  the  order  of  the  master  appointing  Mr.  Harding  offi- 
cial manager  of  the  company  might  be  discharged,  and  that  Mr. 
Hutton,  the  person  proposed  by  the  appellants,  might  be  appointed 
such  official  manager.  Under  an  order  of  the  commissioner  in  bank- 
ruptcy, the  appellants,  the  trade  assimiees,  had  applied  for  and  ob* 
tained  the  order  for  winding  up  the  affairs  of  the  company.  Before 
the  mas{er  three  persons  were  proposed  for  the  office  of  official 
manager,  one  by  the  appellants,  and  two  by  contributories  of  the 
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company.  The  master,  considering  that  there  might  be  conflicting 
interests  between  the  assignees  in  bankruptcy  and  the  officiid 
manager,  refused  to  appoint  the  nominee  of  the  appellants,  and 
appointed  Mr.  Harding,  who  had  been  proposed  by  some  of  the  con- 
tributories. 

Bacon  and  W.  T.  S.  Daniel^  for  the  motion.  The  reason  given  by 
the  master  for  rejecting  the  nominee  of  the  trade  assignees  is  wholly 
unsatisfactory,  and  there  may  be  reasons  why  that  person  may  be  the 
very  best  person  to  watch  the  interests  of  all  parties.  The  appeal  is 
made  with  no  view  of  raising  an  objection  to  the  fitness  of  Mr.  Har* 
ding,  but  only  for  the  reason  stated  at  the  bar. 

Malim  and  Boxburgh^  for  Mr.  Harding,  were  not  called  on. 

Knight  Bruce,  V.  C.  I  see  nothing  in  the  act  authorizing  my 
interference  with  the  discretion  of  the  master  in  appointing  the  nomi- 
nee of  one  person  rather  than  of  another ;  and  as  no  objection  on  the 
ground  of  Mr.  Harding's  imfitness  for  the  office  has  been  suggested,  I 
shall  refuse  the  motion,  with  costs. 


Habvet  v»  Palmeb.^ 

Blay  5,  1851. 

Specific  Legacy — Debt  to  Testator  by  specific  Legatee-^  Right  of 

Retainer. 

A  Mm  was  indebted  to  his  father.  The  father  bequeathed  to  his  ion  s  leasehold  estate,  and 
declared  h  to  be  ^'entiiely  free  from  any  claim,  diarge,  demand,  or  lien  of  my  son's  cre- 
ditors, or  any  or  either  of  them,  or  of  any  person  claiming  nnder  him,  (the  son,)  either  $i 
law  or  in  equity."    Soon  after  the  father's  death  the  son  became  bankrupt :  — 

Eeldf  that  the  assignees  wert  entitled  to  the  estate. 

Bt  his  will,  dated  the  10th  May,  1849,  Mr.  Arthur  Palmer  made 
the  following  bequest:—^  I  nve  and  bequeathe  to  my  son  Frederick, 
IB  addition  to  the  moneys  1  advanced  and  gave  to  him  at  various 
times,  to  enable  him  to  commence  and  carry  on  his  wine  and  spirit 
trade,  which  moneys  amount  to  7000/L,  all  that  my  leasehold  ware- 
house, &C.,  to  hold  to  my  said  son  fVederick,  his  executors,  adminis- 
trators, and  assigns,  for  all  my  estate  and  interest  therein,  for  his 
own  personal  support  and  maintenance,  and  to  be  .entirely  free  from 
any  cUdm,  charge,  demand,  or  lien  of  his  creditors,  or  any  br  either 
of  them,  or  of  any  person  claiming  under  him,  either  at  law  or  in 
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equity.  On  the  23d  August,  1849,  Mr.  Arthur  Palmer  died,  and  on 
the  25th  October,  1849,  Frederick  Palmer  was  adjudged  bankrupt 
Before  July,  1842,  the  testator  had  given  and  otherwise  advanced 
sums  of  money  to  his  son  Frederick  to  the  amount  of  5500/.,  and  on 
the  28th  of  that  month  cancelled  the  whole  debt.  Before  the  will, 
and  after  this  cancellation  of  the  debt,  he  lent  his  son  900/.,  for  which 
he  gave  promissory  notes,  the  last  being  dated  the  11th  October, 
1847.  Alter  the  death  of  the  testator,  the  notes  came  into  the  pos- 
session of  the  executors.  Before  the  leasehold  property  was  assigned 
by  the  executors,  the  son  became  bankrupt,  and  the  present  claim 
was  filed  by  his  assignees  against  the  executors,  for  the  assignment 
of  the  leasehold  premises  to  them  as  part  of  the  bankrupt's  estate. 
The  defence  was,  that  the  executors  had  a  lien  for  the  900/.  debt  due 
to  the  testator  from  his  son,  and  therefore  that  they  were  not  bound 
to  assent  to  the  specific  legacy  to  him,  nor  to  deliver  up  the  title- 
deeds  until  that  debt  was  paid. 

The  cases  of  Knight  v.  DaviSj  3  My.  &  K.  358 ;  Cherry  v.  Boultheey 
4  My.  &  C.  442;  Burridge  v.  RaWj  1  Y.  &  C.  C.  C.  583;  Jeffs  v. 
Wood,  2  P.  Wms.  128 ;  Banking  v.  Barnard,  5  Mad.  32 ;  and  CourtC' 
nay  v.  Williams,  3  Hare,  539,  were  cited. 

Russell  and  C,  Hall,  for  the  assignees. 

Maiins,  Bird,  and  T.  S.  Clarke,  for  the  executors. 

Knight  Bruce,  V.  C.  I  assume,  merely  for  the  present  purpose, 
that  if  a  specific  legatee  is  indebted  to  the  testator,  the  executor  is 
entitled  to  withhold  payment  from  the  specific  legatee  till  the  debt 
shall  be  paid.  I  assume,  that  at  the  death  of  the  testator  this  legatee 
was  indebted  to  the  testator  in  the  sum  of  900/.,  and  that  the  debt 
remains  due  to  the  estate.  The  question  is,  whether  the  testator  has 
not  expressed  that  which  is  equivalent  to  a  declaration  that  the  exe- 
cutors should  not  withhold  the  property  from  the  legatee  on  the 
ground  of  the  debt  I  am  of  opinion  that  he  has.  The  argument  is 
very  plausible  and  very  fair  on  more  grounds  than  one,  that  this  was 
merely  a  declaration  of  an  ineffectual  nature,  having  no  reference 
whatever  to  the  accounts  between  himself  and  his  son,  and  being  an 
intention  which  could  not  be  carried  into  effect,  and  which,  as  between 
his  son  and  the  world  in  j?eneral,  ought  not  to  have  effect  given  to  it 
My  impression  is,  that  if  I  were  asked  to  say  whether,  at  the  time 
the  sentence  was  uttered  or  written  by  the  testator,  he  intended  that 
the  executors  should  keep  the  property  back  from  his  son  until  the 
debt  was  paid,  it  would  be  impossible  for  me  to  answer  "  No,"  col- 
lected from  the  words  themselves.  Without  deciding  the  general 
question,  I  am  of  opinion,  that,  in  this  particular  case,  the  lien,  or 
right  of  retainer,  or  whatever  it  ought  to  be  called,  cannot  be  exer- 
cised. Of  course  that  leaves  the  question  of  debt  quite  open.  No- 
thing that  I  have  said  must  be  considered  as  prejudicing  the  question, 
whether  there  is  a  right  of  proof  against  the  estate.    The  assignees 
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will  have  their  costs  out  of  the  estate  of  the  bankrupt,  and  the  exe» 
cutors  will  take  their  costs  out  of  the  estate  of  the  testator,  but  othei^ 
wise  there  must  be  no  costs  on  either  side* 


Thk  India  and  London  Life  Assurance  Company  v.  Dalbt.^ 

May  9,  1851. 

Policy  of  Assurance — Interest  in  Life  assured — Demurrer. 

The  A.  Company,  in  1847,  granted  an  insurance  for  3000?.  on  the  life  of  C.  D.,  and  afUi^ 
wards,  as  a  cross  insurance,  insured  the  life  of  C.  D.  for  1000?.  in  the  L  and  "L, 
Company.  In  1848  the  3000/.  policy  was  bought  by  the  A.  Company  from  the  grantee,  in 
consideration  of  an  annuity.  In  1850,  C.  T>.  £ed,  and  the  A.  Company  brought  an  acCioB 
to  recover  the  1000?.  The  I.  and  L.  Company  filed  a  bill  to  restiain  the  action,  and  to 
have  the  1000/.  policy  delivered  up,  it  being  alleged  that,  in  consequence  of  the  purchasa 
of  the  3000/.  policy,  the  1000/.  policy  became  inralid.  A  demurrer  to  this  bill  was  held 
not  to  be  sustainable. 

This  case  came  on  upon  demurrer.  The  bill  was  filed  by  the  India 
and  London  Life  Assurance  Company  against  Mr.  Dalby,  as  one  of 
the  directors  of  the  Anchor  Assurance  Company.  The  allegations 
of  the  bill  were  as  follow :  —  That  in  January,  la47,  Mr.  Dalby,  as  a 
director  of  the  Anchor  Assurance  Company,  effected  in  the  India  and 
London  Assurance  Company  a  policy  of  assurance  for  1000^  on  the 
life  of  the  late  Duke  of  Cambridge :  that  this  was  a  cross  insurance 
to  secure  the  Anchor  Company  against  a  portion  of  their  liability  oa 
a  policy  for  30002.,  granted  to  the  Bev.  J.  Wright,  on  his  royal  high* 
ness's  ufe :  that  in  1848  the  Anchor  Company  bought  the  policy  for 
3000^  from  Mr.  Wright,  in  consideration  of  an  annuity  granted  to 
him :  that  the  Anchor  Company  paid  the  premiums  on  the  lOOOL 
policy  up  to  the  death  of  the  duke ;  and  that  the  Anchor  Company 
had  brought  an  action  against  the  plaintiffs  to  recover  the  lOOOJL 
alleged  to  be  due  to  the  defendant  on  the  policy.  The  bill  prayed 
that  it  might  be  declared  that  the  policy  granted  by  the  plaintiirs  be* 
came  void,  by  the  Anchor  Company  having  ceased  to  be  liable  on  the 
30002.  policy ;  that  the  defendant  might  be  restrained  by  injunction 
from  proceeding  with  the  action ;  and  that  the  policy  for  10002.  might 
be  delivered  up.     To  this  bill  the  defendant  demurred  generally. 

Russell  and  Shapter^  for  the  demurrer.  As  the  10002.  policy  was 
Qriginally  valid,  there  is  no  equity  to  have  the  policy  delivered  up.  la 
Tliomton  v.  Snightj  16  Sim.  509,  the  court  refused  to  interfere,  on  the 
ground  that  it  has  not  a  concurrent  jurisdiction  with  a  court  of  law 
in  all  cases  in  which  relief  is  sought  against  instruments  like  this. 
On  the  ground,  too,  that  the  annuity  granted  to  Mr.  Wright  was  in 
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Jiea  of  the  3000(.  policy^  tbeie  is  a  sufficient  interest  to  ftuppc»rt  tlie 
other  policy. 

James  Parker  and  W.  M.  James^  for  the  bill,  were  not  called  on. 

Knight  Bbuce,  V.  C.  The  bill  states  either  a  case  upon  which 
an  action  is  maintainablci  or  a  case  in  which  the  production  of  proper 
evidence  would  shew  an  action  not  to  be  maintainable.  If  the 
action,  which  is  alleged  to  have  been  brought  for  the  whole  amount 
of  the  property  named  in  the  policy,  as  I  understand  it,  is  maintain- 
able,  the  facts  stated  shew  that  there  is  an  equity  against  it  If  the 
bill  is  to  be  considered  as  stating  a  case  in  which,  on  proof  of  the 
&cts,  there  would  or  ought  to  be  a  nonsuit,  or  a  verdict  against  the 
plaintiffs,  then,  I  think,  under  the  particular  circumstances  of  this 
ease,  this  bill  is  maintainable  for  the  purpose  of  having  the  policy 
delivered  up.  In  either  way,  therefore,  I  think  an  equity  is  stateo,  con- 
sidering what  the  prayer  of  the  bill  is,  namely,  that  the  policy  may  be 
delivered  up.    I  think  that  the  demurrer  is  not  sustainable. 


BOYDS   V.   ROYDS.^ 
Maj  9, 1851. 

Trustees  —  LiabilUy  for  Costs. 

Trustees  had  lent  money  on  a  teclmically  insufficient  secority.  In  the  master's  office,  thej 
entered  into  evidence  to  prove  its  sufficiency,  bnt  fiuled ;  and  tbey  afterwaids  presented  a 
petition  for  calling  in  and  investing  the  money.    This  was  done,  and  no  loss  occurred. 

&U,  thai  the  trustees  ivwe  efttitled  to  their  costs  of  both  proceedings. 

A  BILL  was  filed  against  trustees  for  securing  a  trust  fund,  which, 
in  1844,  had  been  lent  out  on  mortgage. 

By  the  decree,  it  was  referred  to  the  master  to  inquire  whether  the 
property  was  a  sufficient  security  of  8000^ 

The  trustees  entered  into  evidence  to  prove  the  adequacy  of  the 
security. 

The  master  found  that  it  was  not  a  sufficient  security,  and  he  came 
to  that  conclusion,  not  upon  the  actual  value  of  the  property,  which 
was  ample,  but  because  it  consisted  partly  of  manufacturing  premises 
and  machinery. 

The  trustees  afterwards  presented  a  petition  for  liberty  to  receive 
the  money  and  pay  it  into  court,  which  they  accordingly  did. 

The  cause  coming  oiii 

Mr.  BmipeU  and  Mr.  Rogers  insisted  that  the  trustees  ought  to  pay 
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the  costs  of  the  petition  and  of  the  evidence,  which  had  tamed  out  to 
be  useless. 

The  Master  of  the  Rolls.  I  will  not  trouble  the  other  e 
think  that  this  is  not  a  case  for  making  the  trustees  pay  the  costs. 
They  seem  to  have  committed  a  breach  of  trust ;  and  no  doubt,  if 
the  property  had  proved  insufficient,  the  loss  would  have  fallen  on 
them ;  but  then  there  has  been  no  loss.  By  this  investment,  the 
trustees  could  gain  no  personal  benefit  for  themselves,  but,  in  the 
result,  they  obtained  a  higher  rate  of  interest  for  the  benefit  of  the 
parties  entitled.  Some  useless  proceedings  seem  to  have  taken  place 
to  ascertain  whether  the  estate  was  sufficient ;  but  they  ultimately  did 
the  best  thing  which  could  be  done,  by  getting  the  money  paid  up  and 
brought  into  court  Considering  that  this  court  is  quite  stict  enough 
against  trustees,  and  though  that  strictness  must  be  preserved,  and 
though  I  cannot  depart  from  the  established  rules,  or  diminish  the 
responsibility  of  trustees,  J  think  that  in  this  case,  where  there  has  beea 
no  loss,  the  trustees  ought  to  be  allowed  their  costs. 

See  Tebbs  v.  CarpefUer^  1  Maddock,  290. 
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Jime  30, 1851. 

Devise  —  PapmetU  of  Annuiiies — Charging  Real  Estate. 

X  testator,  (sabject  and  char^  with  the  payment  of  his  annuities,)  deTised  his  real  estate 
to  trustees,  as  to  part  for  his  wife  for  life,  and  then,  in  the  first  place,  out  of  the  rents,  to 
pay  the  annuities,  and  sabject  to  the  life  estate  of  his  wife  and  the  annuities  to  A  for  life, 
&c  &c 

Hdd,  that  the  real  estates  were  liable  to  be  sold  for  payment  of  tiie  arrears  of  the  annuitiefl. 

The  question  was,  whether  a  real  estate  was  liable  to  be  sold  to 
raise  the  arrears  of  an  annuity  given  by  the  will  of  the  testator. 

The  testator,  by  his  will  dated  in  1830,  first  directed  his  debts  to  be 
paid,  ^  and  subject  to  and  chargeable  with  such  payment,  and  also 
with  the  payment  of  the  several  annuities^  or  yearly  sums  and  legacies 
thereinafter  mentioned,"  he  devised  and  bequeathed  unto  three  trus- 
tees all  his  real  and  personal  estate,  upon  trust,  as  to  Lake  Bank 
estate,  to  permit  and  suffer  his  wife  Jane  Margaret  Gallon,  to  hold 
and  take  the  rents  thereof,  and  of  every  part  thereof  (and  also  his 
household  goods  &c.,  which  he  bequeathed  to  her)  for  life,  and,  upon 
further  trust,  that  the  trustees  should,  in  the  first  place,  pay  yearly, 
"  out  of  the  rents  and  profits,  interest,  moneys,  or  other  yearly  pro- 
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oeeds  of  the  residue  of  his  real  and  personal  estates,"  one  annuity  of 
400^  to  his  wife  for  life,  in  bar  of  dower,  an  annuity  of  100/.  to  his 
brother  Thomas  Grallon  for  life.  And,  subject  to  the  life  estate  of  his 
wife  in  Lake  Bank,  and  the  household  goods,  &e.,  ^  and  to  the  appli- 
cation  and  payment  of  such  parts  of  the  said  rents  and  yearly  pro* 
ceeds  of  the  residue  of  his  said  real  and  personal  estates,  as  would  be 
sufficient  to  satisfy  and  discharge  both  the  said  several  annuities  of 
400L  and  100/L,"  he  directed  his  trustees  to  stand  seized  and  possessed 
of  and  interested  in  all  and  every  part  and  parts  of  his  said  real  and  per- 
sonal estates  respectively,  in  trust  for  his  children  (if  any) ;  but  in  case 
he  should  die  without  leaving  issue,  then  he  directed  his  trustees,  after 
payment  and  satisfaction  of  both  the  two  annuities,  to  pay  ^  all  the 
residue  of  the  aforesaid  rents  and  profits,  interest,  moneys,  and  other 
yearly  proceeds  of  his  real  and  personal  estates  "  unto  his  two  sisters 
during  their  lives.  Then  followed  a  gift  over  of  the  two  annuities 
and  of  residue  to  the  children  of  the  testator's  brother  Thomas 
Gallon. 

The  annuities  were  greatly  in  arrear,  and  it  was  now  asked,  that 
the  real  estate  might  be  sold  for  the  purpose  of  raising  the  amount 

Mr.  R.  Palmer  and  Mr.  Bagshawe^  for  the  plaintiff,  the  widow, 
argued,  that  the  corpus  of  the  estate,  being  devised  to  trustees  charge* 
aUe  with  the  annuities,  was  liable  for  their  payment,  and  that  there* 
fore  the  estate  ought  to  be  sold  to  pay  the  arrears. 

Mr,  Lloyd  and  Mr.  HaUetty  contra.  The  current  rents  and  profits 
are  alone  liable  to  the  payment  of  the  annuities.  The  consequence  of 
selling  the  estate  will  be  to  defeat  aU  the  subsequent  provisions  for  the 
testator's  family,  which  never  could  have  been  intended.  The  testator 
has  misconceived  the  value  of  his  property,  and  all  the  parties  ought  not 
to  suffer  in  proportion.  To  make  the  first  charge  prevail,  would  havo 
the  effect  of  subjecting  the  Lake  Bank  estate,  given  to  the  wife  for 
life,  anterior  to  the  gift  of  the  annuities,  to  the  liability  of  being  sold 
for  the  payment  of  the  subsequent  annuities.  The  annuities  are  pay- 
able out  of  the  rents  alone,  and  not  out  of  the  corpus.  Foster  v.  ^Ukf 
1  Phillips,  629 ;  and  see  Philipps  v.  PhilippSj  8  Beav.  193^ 

The  Master  of  the  Rolls.  I  think  the  charge  in  the  first  instance^ 
is  sufficient  to  make  the  whole  property  liable  for  payment  of  the  annui- 
ties, and  the  plaintiff  is  therefore  entided  to  a  sale.  Take  a  direction 
for  sale  of  the  real  estate,  including  the  reversion  of  the  Lake  Bank 
estate. 

VOL.  vii,  22 
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Price  v.  Berrington.* 

I>eoember  3,  4,  5,  and  6, 1890,  and  NovenAar  4, 186L 

EquUp —  Firaud —  Vendor  and  Purchaser —  Pleading. 

In  a  suit  to  set  aetde  a  oonyeyanoe  of  an  estate  twenty-seTen  years  after  the  transaction,  on 
the  ground  of  fraud,  which  was  alleged  to  consist  in  the  imbecility  (lunacy)  of  the 
Tcndor,  insufficient  consideration,  suppression,  and  coercion  on  the  part  of  the  purchaser, 
the  plaintiff  failed  in  proTisg  any  of  the  alleged  grounds  of  fraud,  but  eatabliabed  the  fact 
of  lunaey.    This  oonit  will  not  interfere  to  set  aside  the  conveyance. 

SembUf  when  a  bill  seta  up  a  case  of  actual  fraud,  and  makes  that  the  ground  of  the  prayer 
for  relief,  the  plaintiff  is  not  entitled  to  a  decree,  by  establishing  some  one  or  more  of  the 
facts  quite  inoependent  of  fraud,  but  which  might  of  themselTCs  create  a  case  under  a  dia< 
tinct  head  of  equity. 

Qucere^  whether  a  oonreyanoe  executed  by  a  lunatic  is  abaolately  void,  in  the  ateeace  of  no- 
tice aad  fraud  ?    {Molton  ▼.  Cbmrotur,  %  £xch.  487 ;  in  Error,  4  £xch.  17.) 

There  were  cross  appeals  in  this  case.  The  plaintiff  appealed 
from  a  decree  of  Vice-ChanceUor  Wigram,  (reported  7  Hare,  394,) 
and  the  defendants  appealed  from  that  decree,  and  also  from  an  order 
of  the  late  Master  of  the  RoUs,  dated  the  30th  June,  1840,  directing 
an  issue  to  try  the  lunacy  of  the  vendor  of  the  estate  in  question  at 
the  date  of  the  purchase.  The  hill  was  filed  to  set  aside  a  convey- 
ance of  an  estate  called  "  Tyr  y  Coed  Cae,"  in  Glamorganshire,  made 
in  the  year  1809,  by  William  Price,  clerk,  the  father  of  the  plaintiff, 
to  one  J.  H.  Mi^gridffe,  of  whom  the  defetidants  were  the  devisees 
and  executors.  The  tacts  of  the  case  are  fully  stated  by  the  Lord 
GhanceUor  in  his  judgment 

'  Ihe  AUomey- General  (Sir  X  EomUly)  and  Headlamj  in  support  of 
ihe  plaintiff's  appeal.  [It  is  unnecessary  to  give  the  arguments  in 
support  of  the  pli^intiff's  appeal,  as  the  Lord  Chancellor  reversed  the 
decision  of  the  Vice-ChanceUor,  even  so  far  as  it  was  in  favor  of  the 
plaintiff;  but,  on  the  whole  appeal,  they  contended  that  it  was  not 
necessary  for  the  plaintiff'  to  establish  a  case  of  fraud  irrespective  of 
the  fact  of  lunacy  at  the  time  of  the  conveyance ;  that  they  did  not 
put  the  case  of  the  plaintiff  merely  on  the  ground  of  fraud ;  that  the 
circumstances  alleged  by  t.he  bill,  of  coercion  and  undervalue,  &c., 
were  only  adjuncts  to  the  fact  of  the  execution  of  the  deed  bv  a  luna- 
tic ;  that  the  Master  of  the  Rolls  must  have  thought  that  the  whole 
question  depended  on  the  fact  of  lunacy ;  and  that  the  verdict  having 
established  it,  the  relief  was  of  course.  They  referred  to  Lewis  v. 
Thomas,  3  Hare,  26,  and  Clerk  v.  Clerk,  2  Vern.  412.] 

Page,  Wood,  Smythe,  and  W,  M,  James,  for  the  several  defendants. 
It  was  necessary  to  appeal  from  the  decision  of  the  Master  of  the 
Bolls,  directing  the  issue,  and  thereby  to  bring  the  whole  case  before 
the  court  We  say  that,  even  granting  that  the  vendor  was  a  luna- 
tic, there  is   no  case  for  setting  aside   the   deed.     Vice- Chancellor 

1 15  Jur.  999. 


COURTS  OF  CHANCEEY,  1851.       2SS 

Prioo  V.  Beningtoo. 

Mill!    I      ■  ,  I       .1  -  •  .1    ■  III, 

.Wigram  laid  down  the  role,  that  be  was  bound  to  treat  the  order  di- 
recting the  issue  as  an  order  which,  if  found  either  way,  would  be 
conclusive  of  the  equities*  If  the  case  upon  the  bill  had  been,  that 
the  deed  was  invalid  on  the  ground  of  lunacy,  we  might  have  pleaded 
the  existence  of  the  term  of  one  thousand  years,  and  it  would  have 
been  a  complete  answer  to  that  case,  Moggridge  beii^  a  purchaser 
without  notice.  (Butler's  note  to  Co.  Lit  ^90,  6.,  s.  15;  1  Sugd.  V. 
&  P.  466,  9th  ed. ;  Jones  v.  Rnioles,  3  Myl.  &  IL  581.)  But  this  bill 
was  framed  advisedly  to  set  aside  the  deed  on  the  ground  of  fraud, 
for  the  plaintiff  knew  that  the  plea  of  purchase  without  notice  would 
have  been  a  good  defence.  They  therefore  alleged  fraud ;  but,  not 
having  proved  this,  they  cannot  rail  back  upon  the  case  of  lunacy. 
Lord  Cottenham's  decision  on  this  point  in  OlascoU  v.  Lat^^  2  Ph. 
310,  was  not  founded  on  any  martinet  principle  of  pleading.  [They 
cited  also  NieU  v.  JUbrfey,  9  Yes.  478 ;  Sergesan  v.  SecUey,2  Atk.412; 
and  Frauk  v.  Mainwaring^  2  Beav.  115.] 

7^e  AUomep^Oeneralj  in  reply. 

November  4.  Lord  Chancellor*  The  object  of  the  present  suit 
is  to  obtain  a  declaration  of  the  court  in  avoidance  of  a  conveyance 
made  in  the  year  1809,  by  the  Rev.  William  Pricci  to  one  J.  H.  Mog- 

S ridge,  of  a  certain  estate  in  Wales.  The  consideration  stated  on  the 
eed  was  2000/L,  but  the  estate  was  at  time  under  mortgage  to  secure 
the  sum  of  600^,  and  the  purchaser  applied  a  part  of  the  considera- 
tion,  to  the  extent  of  600il,  and  a  small  sum  tor  interest  thereon,  in 
paying  off  the  mortgage ;  and  the  mortgagee  assigned  a  term  of  one 
thousand  years,  which  formed  the  mortgage  security,  to  a  trustee,  in 
trust  for  the  purchaser.  It  is  upon  the  ground  of  fraud  that  the  plain* 
tiff  claims  to  be  entitled  to  the  relief  which  is  sought  to  be  obtained 
by  this  bill,  the  fraud  being  alleged  to  consist  of  the  following  facts :  — 
Irirst,  that  Price,  the  grantor,  was  insane  at  the  time  he  executed  the 
conveyance,  of  which  Moggridf  e  and  his  solicit(»r  had  notice ;  se- 
condly, that  a  small  part  only  of  the  consideration  was  actually  paid| 
and  that  the  nominal  consideration  was  much  below  the  real  value 
of  the  property  sold ;  thirdly,  that  Moggridge,  the  buyer,  was  aware  of 
the  real  value  of  the  estate,  and  that  it  contained  available  minerals^ 
which  facts  were  concealed  from  Price ;  fourthly,  that  the  conveyance 
was  procured  by  suppression,  intimidation,  and  coercion.  If  these 
facts  have  been  established  by  the  evidence,  the  plaintiff  will  un- 
doubtedly be  entitled  to  the  relief  prayed  for. 

It  may  be  convenient  that  I  should  shortly  state  the  progress  of  the 
cause.  The  conveyance  in  question  having  been  made  in  1809,  the 
original  bill  was,  in  the  vear  1836,  filed  by  Price,  the  grantor,  by  his 
eldest  son,  as  his  next  friend,  alleging  imbecility  on  the  part  of  the 
grantor,  and  the  other  grounds  before  stated.  In  the  year  1837,  a 
commission  of  lunacy  issued  against  William  Price,  and  the  in- 
quisition taken  under  it  found  him  to  have  been  a  lunatic,  without 
lucid  intervals,  from  the  year  1796.  Under  the  lunacy,  C.  Price,  the 
son,  was  appointed  committee  of  the  personal  estate  of  the  lunatic 
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In  the  year  1837  a  supplemental  bill  was  filed  by  the  same  plaintifTsi 
the  son  suing  as  committee  of  his  father,  by  which  bill  insanity  is 
charged  to  have  existed  at  the  time  of  the  conveyance,  instead  of  imbe- 
cility, as  alleged  in  the  original  bill.  The  cause  came  to  a  hearing, 
before  the  late  Master  of  the  Bolls,  on  the  30th  June,  1840,  when  an 
issue  was  directed  to  try  the  lunacy.  In  the  year  1841,  before  any 
further  proceedings  were  taken  in  the  cause.  Price,  the  lunatic,  died,  and 
in  the  year  1848  a  bill  of  revivor  and  supplement  was  filed  by  C.  Price, 
the  son,  as  sole  plaintiff,  praying  the  usual  relief.  On  the  3d  June, 
1848,  the  supplemental  cause  came  on  to  be  heard  before  the  Master 
of  the  Rolls,  and  an  order  was  made  directing  the  parties  to  proceed 
to  trial  of  the  issue  directed  by  the  former  decree.  The  issue  was  ac- 
cordingly tried,  and  lunacy  found  by  the  jury.  On  the  23d  and  24th 
February,  1849,  the  cause  came  on  for  further  directions  before  Vice- 
Chancellor  Wigram,  to  whom  the  cause  had  been  transferred,  who 
pronounced  a  decree,  declaring  the  deeds  of  1809  void  as  against 
C.  Price,  as  personal  representative  of  the  late  William  Price.  Cross 
appeals  have  been  presented  against  that  decree.  The  ground  of  the 
appeal  by  the  plaintiff,  is,  that  the  deeds  of  1809  are  not  by  the  decree 
declared  absolutely  void.  The  ground  of  fhe  appeal  by  the  defend- 
ant, which  is  against  the  order  directing  the  issue,  as  well  as  that  on 
further  directions,  is,  that  the  issue  ought  not  to  have  been  directed, 
and  that  the  several  bills  ought  to  have  been  dismissed,  with  costs. 

These  appeals  have  been  argued  before  me,  and  it  has  been  con- 
tended, on  the  part  of  the  plaintiff,  that  the  case  of  insanity  and  fraud 
has  been  established,  and  that  the  decree  has  failed  to  c^ive  the  plain- 
tiff relief  to  the  extent  to  which  the  case  so  established  entities  him. 
The  fact  of  the  lunacy  of  Price,  the  grantor,  at  the  time  of  the  con- 
veyance, is  a  fact  that  must  be  taken,  at  all  events,  as  established  in 
the  cause  by  the  verdict  of  the  jury  upon  the  issue  ;  and  it  has  been 
-argued,  on  the  part  of  the  plaintiff,  that  that  fact  alone,  independentiy 
of  the  circumstances  of  fraud,  entitles  the  plaintiff  to  a  declaration  in 
avoidance  of  the  conveyance,  and  to  a  reconveyance  of  the  estate, 
with  consequential  relief  This  point,  although  presented  for  the  con- 
sideration of  the  court,  was  not  argued  with  much  confidence,  and 
possibly,  for  the  purpose  of  the  decision  required  by  the  present  ap- 
peals, it  may  not  be  necessary  to  give  any  decided  opinion  upon  it 
The  Master  of  the  Rolls  expressed  his  opinion  that  none  of  the  cir- 
cumstances which  were  alleged  by  the  bill,  independent  of  the  lunacy, 
to  constitute  the  fraud,  were  established  by  the  evidence.  Vice*Chan- 
cellor  Wigram  did  not  deem  it  necessary  to  express  any  opinion  upon 
the  subject,  his  Honor  holding  that  the  Master  of  the  Rolls  must  be 
taken  to  have  decided,  notwithstanding  the  failure  to  establish  the 
alleged  collateral  circumstances  of  fraud,  that  the  fact  of  lunacy  alone 
being  proved  would  entitie  the  plaintiff  to  a  decree ;  and  that,  as  the 
cause  came  before  him,  he  was  not  entitied  to  review  that  opinion, 
his  duty  consisting  in  administering  the  relief  to  which  the  plaintiff 
was  entitied,  as  consequential  upon  the  establishment  of  the  lunacy. 

The  case  comes  before  me  under  totally  different  circumstances,  the 
appeal  complaining  of  the  decretal  order  directing  the  issue,  as  well 
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as  the  subseqaent  deoree  of  the  Vice- Chancellor,  and,  in  substance, 
bringing  before  me  the  whole  merits  of  the  case  for  decision.  After 
a  careful  examination  of  the  evidence  in  the  cause,  and  a  review  of 
the  argoments  presented  at  the  bar,  I  am  of  opinion  that  the  master 
of  the  rolls  arrived  at  a  correct  conclusion  when  he  held  that  the 
alleged  collateral  circumstanoea  of  fraud  were  not  proved,  and  that 
mcUa  fides  on  the  part  of  the  purchaser,  Moggridge,  was  not  esta- 
blished ;  and,  regard  being  had  to  all  the  circumstances  of  the  case,  I 
think  that  the  orders  directing  the  issue  were  wrong,  and  that  the  bill, 
upon  the  hearing  before  his  lordship,  ought  to  have  been  dismissed. 
There  is  no  evidence  that  Moggridge  was  acquainted  with  the  lunatic 
until  the  transaction  occurred  which  is  the  subject  of  this  suit;  and 
it  does  not  appear  with  certainty  that  Moggridge  was  ever  in  IVice^s 
company,  except  upon  the  occasion  when  the  conveyance  was  exe- 
cuted ;  and  no  fact  is  proved  to  have  occurred  during  that  interview, 
calculated  to  excite  even  suspicion  of  the  lunacy  of  Frioe,  much  less 
to  give  any  distinct  notice  of  such  a  state  of  mind.  The  witnesses 
who  speak  to  that  interview  are  E.  Williams  on  the  part  of  the  plain- 
tiff, and  T.  Prothero,  J.  Vau^han,  and  T.  J.  Phillips  on  the  part  of  the 
defendant.  Williams  savs  kttle  more  than  that  he  was  applied  to  by 
Mrs.  Price  to  induce  her  husband  to  sign  the  deeds  in  question ;  that 
the  deeds  were  not  read  over  or  explained  to  Price ;  and  that  he,  the 
witness,  should  therefore  suppose  he  did  not  understand  them.  The 
defendant's  witnesses  all  agree  that  there  was  nothing  extmordinary 
in  Price's  conduct  at  the  time  of  executing  the  dera,  but  that  his 
behavior  was,  in  all  respects,  that  of  a  sane  person ;  and  the  solicitor, 
Prothero,  states  that  he  received  his  instructions  for  the  sale  from 
Price  himself;  that  there  was  no  appearance  of  constraint  or  coercion 
at  the  time  of  the  execution ;  and  that  he  has  no  doubt  that  the 
deeds  were  read  over  en  explained. 

With  regard  to  I^othero,  who  had  before  acted  as  solicitor  for  the 
lunatic,  but  who  had  never  before  acted  as  solicitor  for  Moggridge, 
and  who,  on  the  present  occasion,  acted  for  both  parties,  I  see  no  evi- 
dence to  fix  him  with  notice  of  the  lunacv.  I  do  not  think  it  neces- 
sary to  detail  very  minutely  the  evidence  m  remrd  to  the  value  of  the 
estate,  the  general  effect  of^^it  being  greatiy  in  favor  of  the  defendant's 
allegation,  that  an  ample  consideration  was  paid.  It  is  true  that 
there  are  mines  under  and  adjoining  the  land,  but  they  appear  to  be 
of  littie  or  no  value,  having  been  either  worked  out  at  the  time  of  the 
conveyance,  or  to  lie  too  deep  to  be  worth  working.  As  to  the 
alleged  suppression  by  Moggridge  of  facts  relative  to  the  value  known 
to  him,  and  not  known  to  those  who  acted  on  behalf  of  the  lunatic, 
the  existence  of  such  facts  is  not  proved,  and  at  all  events  there  is  no 
evidence  whatever  of  their  being  known  to  Moggridge.  The  bill 
alleges,  that  Moggridge,  by  professions  of  friendship  and  assistance 
to  Price's  wife,  induced  her,  by  threats  of  personal  chastisement,  to 
coerce  her  husband  to  execute  the  conveyance.  There  is  an  entire 
absence  of  evidence  as  to  any  such  promises  of  benefit  to  the  wife,  or 
of  anv  conduct  on  the  part  of  Moggridge  in  order  to  induce  the  wife 
to  influence  Price  in  relation  to  the  transaction.     The  only  evidence 

22* 
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that  points  at  any  thing  resembling  coercion,  is  that  of  WilUams,  to 
which  I  have  before  adverted ;  and  even  if  what  he  deposes  amounts 
to  coercion,  there  is  nothing  to  show  that  Moegridge  or  Prothero  had 
any  knowledge  of  it.  The  case  on  the  part  of  the  plaintiff,  therefore, 
as  to  undervalue,  suppression,  and  coercion,  has  failed  in  proof.  The 
alleged  non-payment  of  the  consideration  has  also  failed,  it  being 
dear  upon  the  evidence  that  the  balance,  which  was  paid  by  Mo^- 
ridge,  made  up,  with  the  previous  payments,  the  full  amount  of  the 
consideration  stated  in  the  deed.  It  may  also  be  observed,  that  the 
evidence  shows  that  the  lunatic  was  in  circumstances,  at  the  time  of 
the  transaction  in  question,  which  rendered  a  sale  of  his  equity  of 
redemption  in  the  estate  in  question  convenient,  if  not  necessary, 
inasmuch  as  it  appeared  by  Prothero's  evidence,  that  the  sum  due  on 
a  former  mortgage  of  the  estate  was  then  required  to  be  paid  otL 
The  case  for  the  plaintiff  is,  therefore,  reduced  to  the  insanity ;  and 
the  question,  therefore,  is,  whether  the  insanity  of  Price,  at  the  time 
of  the  sale  of  his  equity  of  redemption  in  1809,  entitled  him,  or 
those  representing  him,  or  those  interested  in  the  estate,  to  call  upon 
a  court  of  equity  in  1836,  twentv-seven  years  after  the  transaction,  to 
declare  the  convevance  void,  and  to  decree  an  account  of  the  inter- 
mediate rents  and  profits,  the  consideration  being  fair,  no  notice  of  the 
insanity,  and  no  circumstance  of  fraud  —  the. estate  having  been 
enjoyed  during  the  twenty-seven  years  since  the  conveyance,  and 
made  the  subject  of  family  arrangements  by  settlement  upon  the 
marriage  of  the  daughter  of  Moggridge,  under  which  her  children  axe 
entitled  to  the  benefit  of  certain  chaises  upon  the  estate. 

Upon  the  question  whether  a  conveyance  executed  by  a  lunatic  is 
absolutely  void,  in  the  absence  of  notice,  to  the  parties  claiming  under 
the  conveyance,  of  such  lunacy,  and  in  the  absence  of  all  fraud,  it  is 
not  necessary  for  the  court  to  pronounce  an  opinion  for  the  purpose 
of  deciding  this  case.  In  the  case  of  Niell  v.  Morley^  9  Ves.  478,  a 
bill  was  filed  by  a  lunatic  and  his  committee,  praying  that  the  defend- 
ant might  be  decreed  to  repay  money  which  the  defendant  had  received 
from  the  lunatic  in  part  payment  of  goods  which  the  lunatic  had 
bought  at  an  auction,  and  for  an  injunction  against  the  use  of  certain 
promissory  notes  which  the  lunatic  had  given  in  payment  of  the  resi- 
due of  the  purchase-money.  The  alleged  lunatic  had  made  large 
purchases  at  an  auction  in  May,  1800,  for  the  sale  of  the  materials  of 
Gunnersbury  house.  On  the  25th  August  in  the  same  year  a  com- 
mission of  lunacy  issued,  under  which  the  lunacy  was  found,  and 
referred  back  to  May,  1797.  The  finding  upon  the  inquisition  had 
been  traversed,  and  upon  the  trial  the  lunacy  was  established.  The 
Master  of  the  Rolls,  as  to  the  lunatic's  condition  on  the  day  of  the 
contract,  thought  the  weight  of  evidence  was  in  favor  of  the  defend- 
ant, or,  at  all  events,  the  lunatic  on  that  day  enjoyed  a  lucid  interval ; 
but  said,  «  Suppose  him,"  tHat  is,  the  lunatic,  "  to  be  considered,  in 
strictness,  a  lunatic  at  that  time,  without  lucid  intervals,  the  question 
is,  how  far  the  plaintiff,  upon  that  supposition  even,  is  entitled  to  the 
equitable  interposition  of  this  court  to  restore  to  him  the  money  he 
paid  in  consequence  of  the  contract ;  that  the  ground  taken  was,  that 
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the  fact  of  lunacy,  without  notice,  avoided  all  his  pnfchases,  and  that 
all  that  followed  ought  to  be  set  aside."  Notice  was  also  contended 
to  have  been  prov^,  but  the  Master  of  the  Rolls  believed  that  the 
defendant  did  not  give  credit  to  the  intimations  which  had  been  given 
to  him,  and  acted  bona  fide;  and  he  said  the  case,  therefore,  came  to 
tiie  mere  fact  that  the  party  was  lunatic,  and  the  question  was,  how 
far,  under  all  the  circumstances,  the  court  should  interfere  to  set  the 
transactions  aside ;  supposing  them  to  be  void  at  law,  that  depended 
upon  the  drcumstances  of  the  case,  and  no  general  rule  could  be  laid 
down.  There  were  cases  in  which  the  inconvenience  would  be  so 
great,  that  the  court  would  leave  the  party  to  law ;  and  remarked, 
among  other  circumstances,  that  the  lunatic  had  sold  a  part,  if  not  all 
the  eoods  which  he  had  purchased,  and  that  the  parties,  therefore, 
could  not  be  replaced  should  the  contract  be  avoided;  and  after 
making  observations  upon  the  particular  facts  of  the  case,  his  Honor 
said,  ^  If  the  plaintiff  is  right  in  saying  all  was  void  at  law,  let  him 
resort  to  law,  and  recover  it  if  he  can ; "  but  there  was  no  ground  for 
a  court  of  equity  to  advance  his  remedy,  when  it  was  impossible  to  do 
justice  to  the  other  side,  upon  the  simple  ground  that  the  contract 
may  have  been  void,  (and  whether  it  was  or  not,  he  would  not  deter- 
mine;) he  thought  the  consequences  were  so  extensive  and  incon- 
venient, that  the  court  ought  not  to  give  ^he  relief  prayed  for. 

Although  the  circumstances  of  the  case  cited  and  the  present  are 
of  course  not  identical,  and  may  be  considered  as  distinraishable  in 
some  respects,  the  principle  of  that  decision  is  clear,  and  I  think  is 
applicable  to  the  present  case.  The  contract  has  been  long  executed, 
with  the  knowledge  of  the  family ;  the  estate  has  been  enjoyed  for 
twenty-seven  years;  and,  without  the  occurrence  or  discovenr  of  any 
new  circumstances,  the  transaction,  after  that  period,  is  sought  to  be 
.  avoided.  The  purchaser,  having  acted  bonafiae^  dealt  with  the  estate 
believing  it  to  be  his  own,  made  important  ramily  arrangements  upon 
that  footing,  and  the  disturbance  of  which  would,  I  think,  be  not  only 
highly  inconvenient,  but  unjust.  The  holding,  that  the  court  ought 
not  to  grant  the  relief  prayed  under  these  circumstances,  is  consistent 
with  the  principle  of  Nxell  v.  MorUy^  and  of  Lord  Hardwicke's  ruling 
in  Sergeson  v.  Sealey,  2  Atk.  412.  Although  it  is  not  necessary  to 
pronounce  a  decision  upon  the  abstract  general  question,  whether  in 
the  present  state  of  the  law  a  conveyance  executed  by  a  lunatic  is 
absolutely  void  in  the  absence  of  notice,  and  fraud ;  yet,  if  that  ques- 
tion were  necessary  to  be  decided  in  this  cause,  the  case  of  Molton  v. 
CamrouXj  2  Exch.  487 ;  in  error,  4  Exch.  17,  would  require  great  con- 
sideration upon  pronouncing  a  decision  in  the  affirmative  of  the  pro- 
position. 

A  second  point  arises  in  this  case,  which  is  of  considerable  import- 
ance with  respect  to  the  general  practice  of  the  court,  and  that  is, 
whether  the  case  made  by  the  bill  is  supported  by  the  evidence ;  and 
if  not,  whether  the  bill  ought  to  be  dismissed,  even  although  the  evi- 
dence does  establish  a  case  which,  if  properly  stated  by  the  bill,  would 
have  entitled  the  plaintiff  to  some  relief.  The  question,  whether  a 
conveyance  executed  by  a  lunatic  is  absolutely  void,  or  if  it  be  only 
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voidable  and  under  what  circamstances,  may  be  open  to  some  diffi- 
culty ;  but  a  case  of  direct  and  positiye  fraud,  of  which  the  lunacy 
forms  one  fact  or  circumstance,  is  dearly  a  subject  for  equitable  inters 
ferenee.  But  the  two  classes  of  cases  would  be  met  by  a  defendant 
in  a  very  different  manner ;  and  I  conceive  that  it  is  now  an  esta* 
blished  doctrine  of  this  court,  that  when  the  bill  sets  up  a  ease  of 
actual  fraud,  and  makes  that  the  ground  of  the  prayer  lor  relief  the 
plaintiff  is  not  entitled  to  a  decree  by  establishing  some  one  or  more 
of  the  facts  quite  independent  of  miud,  but  which  might  of  them- 
selves create  a  case  under  a  totally  distinct  head  of  equity  from  that 
which  would  be  applicable  to  the  case  of  fraud  originally  stated.  I 
am  inclined  to  think  that  that  doctrine  might  be  properly  applied  to 
the  present  case,  as  the  bill  states  a  very  strong  and  dear  diarge  of 
direct  and  positive  fraud  in  several  particulars,  no  one  circumstance 
constituting  that  fraud  being  supported  by  the  evidence.  Upon  the 
principle  which  I  have  stated,  and  which  has  been  repeatedly  reoog* 
nized,  especially  by  Lord  Cottenham,  and  was  lately  acted  upon  in  the 
case  of  Gibson  v.  IfEste^  in  the  House  of  Lords,  the  defendant 
would  be  entitled  to  a  dismissal  of  the  present  bilL  For  the  purpose 
of  the  decision  of  the  case,  however,  it  is  enough  to  say,  that,  upon  a 
frill  consideration  of  the  whole  case,  the  plaintiff  has  not  established 
a  title  to  the  relief  which  be  has  prayed,  and  that  the  bill,  tberefoze, 
must  be  dismissed,  with  costs.  The  cases  to  which  I  have  last  re- 
ferred are  UPGaire  v.  OReilfyy  3  Jo.  &  LaT.224;i^efra^  v.  Hobscmf 
2  Ph.  255;  and  OlascoU  v.  Langj  Id.  310.  The  view  the  court  has 
taken  of  the  case,  as  before  expressed,  renders  it  unnecessary  to  enter 
into  the  consideraticm  of  many  of  the  points  which  were  made  at  the 
bar. 


j&i  re  Thb  Trustee  Act,  1850;  and  in  re  John  Field's  Most* 

I  GA6E.1 

NoTomber  7, 1851. 

Devise  —  Mortgage. 

A  mortgagee  in  fee  of  lands  of  gavelkind  tenure  gave  and  devised  all  the  residue  of  his 
estate  personal,  and  real  property,  moneys,  and  secorities,  and  iJl  otber  effects,  which 
should  remain  after  paying  hia  just  debts,  funeral  and  testamentary  expenses,  to  his  wile 
for  her  own  use  and  oenem :  — 

Hddy  that  in  consequence  of  the  devise  by  the  will,  no  estate  in  the  mortgage  premises  re- 
mained vested  in  the  infant  co-heirs  in  gavelkind  of  the  mortgagee ;  and  an  order  wai 
therefore  refused,  upon  a  petition  presented  under  the  trustee  act,  1850,  praying  an  order 
vesting  the  infants'  estate  in  the  petitioner. 

By  indenture  of  mortgage,  dated  the  9th  October,  1846,  certain 
premises  of  gavelkind  tenure,  of  which  the  petitioners,  Charles  Small 

i  15  Jcuv  1004. 
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and  Edward  Small,  were  seized  in  fee,  were  conveyed  to  John  Field, 
his  heirs  and  assigns,  by  way  of  security  for  450/.  In  March,  1851, 
John  Field,  the  mortgagee,  died,  having  previously  duly  executed  a 
will,  dated  in  November,  1850,  whereby  he  disposed  of  his  residuary 
property  as  follows:  — <<  All  the  residue  of  estate  personal,  and  real 
property,  moneys,  and  securities,  and  all  other  effects,  which  shall 
remain  after  paying  my  just  debts,  funeral  and  testamentary  expenses, 
I  give  and  devise  unto  my  wife,  Anna  Maria  Field,  for  her  own  use 
and  benefit"  The  petition  was  presented  by  the  mortgagors  and  the 
executor  of  Field,  stating  that  Field  had  left  three  sons,  of  whom 
two  were  infants :  that  by  the  custom  of  gavelkind,  the  legal  estate 
in  the  premises  had  descended  upon  such  sons :  that  the  petitioners, 
the  mortgagors,  had  contracted  to  sell  the  mortage  premises,  and  pay 
off  the  mortgage  debt :  and  that  they  were  oesirous  that  the  legal 
estate  in  the  two  undivided  third  parts  of  the  mortgage  premises, 
which  had  descended  upon  the  two  infant  sons  of  the  mortgageci 
might  be  vested  in  the  petitioner,  the  executor  of  the  hiortgagee,  so 
as  to  enable  him  and  the  adult  son  of  the  mortgagee,  on  payment  of 
the  mortgage  money,  to  execute  a  conveyance  of  the  legal  estate  in 
the  mortgage  premises,  according  to  the  appointment  of  the  mort- 
gagors ;  and  the  petition  prayed  a  vesting  oraer  accordingly. 

Jessely  in  support  of  the  petition,  cited  Silvester  v.  Ja/rman^  10  Price, 
78,  as  an  authority  establishing  that  the  legal  estate  in  the  mortgage 
premises  descended  upon  the  heirs  in  gavelkind  of  the  mortgagee, 
notwithstanding  the  devise  contained  in  his  will. 

Sir  George  Turner,  V.  C,  refused  to  make  an  order  upon  the  peti- 
tion, observing,  that  he  was  of  opinion,  notwithstanding  the  authority 
cited,  that  no  estate  in  the  premises  was  vested  in  the  infant  co-heirs 
of  the  mortgagee. 


Holme  v.  Holme.^ 

November  5,  1851. 

Administration  daim  by  an  executor  who  had  not  possessed  any  assets.    Order  made  in 

prescribed  form,  without  rariation  on  that  account 

This  was  a  claim  by  an  executor  for  administration.  The  pecu- 
liarity of  the  case  was,  that  there  was  no  statement  that  the  executor 
had  possessed  any  of  the  assets. 

Hobhouse^  for  the  plaintiff,  said  that  the  assets  consisted  entirely  of 
debts  outstanding  due  to  the  testator. 

1 15  Jar.  1004. 
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Sir  J.  Parker,  V.  C,  said  the  order  might  be  made  in  the  form 
given  by  the  orders  of  April,  1850.  If  the  executor  had  possessed 
nothing,  the  master  could  charge  him  nothing.  That  fact  could  make 
no  difference  in  the  form  of  the  order.     Order  according-lp.^ 


Potts  v.  The  Thames  Haven  Dock  and  Railway  Company,* 

NoTember  5,  1851. 

Claim  for  specific  performance  of  agreement  of  a  railway  company  to  purchase  land  from 
tmstees: — 

Hdd^  that  persons  beneficially  interested  in  the  land  were  not  necessary  parties  to  the  suit 

By  the  terms  of  the  agreement  the  land  Was  to  be  Talued,  and  the  purchase-money  was  not 
to  be  less  than  400/. 

Quoare^  whether  this  agreement  conld  be  enforced,  no  valuation  having  been  made  1 

There  had  been  great  delay  on  the  part  of  the  company,  owing  to  their  pecuniary  embarrass- 
ments ;  bnt^  after  considerable  discussion,  it  was  agreed  to  give  the  company  further  dme, 
and  the  daim  was  ofdered  to  stand  over. 

This  was  a  claim  for  specific  performance.  The  company  had 
given  the  usual  notice  to  the  plaintiiFs  to  treat  for  the  purchase  of  cer* 
tain  lands.  In  1847  a  formal  agreement  was  entered  into  between  the 
plaintiffs  and  the  company,  as  the  only  parties  thereto,  for  the  pur* 
chase  of  the  lands  by  the  company  for  400/.  at  least,  but  a  valuation 
was  to  be  made,  and  if  more  than  400/.  should  be  awarded,  the 
company  were  to  pay  more.  This  was  the  agreement  of  which  spe- 
cific performance  was  now  sought.  The  real  reason  of  the  dela^  in 
completing  the  contract  appeared  to  be  the  financial  difficulties  of  the 
company.  The  claim  came  on  to  be  heard  in  the  present  year  before 
Knight  iBruce,  V.  C,  and  was  then  ordered  to  stand  over  for  a  month. 
The  company  still  neglected  to  complete  the  purchase. 

C.  P.  Cooper  and  Halletty  for  the  plaintiffs. 

Wigram  and  Shapier^  for  the  defendants,  asked  for  further  time,  and 
said  that  the  company  expected  soon  to  be  better  able  to  pay  for  the 
land.  On  this  being  resisted,  they  objected  that  the  plaintiffs  were 
only  trustees,  and  said  that  the  persons  beneficially  interested  ought 
to  be  parties ;  otherwise,  if  this  claim  were  to  fail,  the  defendants 
might  be  harassed  by  a  similar  suit  by  the  beneficial  owners  of  the 
land. 

James  Russell  (amicus  Curice)  said  there  were  decisions  of  Sir  John 
Leach  to  that  effect,  but  that  they  were  now  overruled. 

1  See  orders  of  April,  1850,  Schedule  (€),  Na  6. 
«  15  Jut.  1004. 
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C  p.  Cooper  nrged  that  the  parties  to  the  contract  were  the  only 
necessary  parties  to  a  bill  for  specific  performance. 

Sir  J.  Parker,  V.  C,  said  that  the  objection  could  not  be  sus- 
tained. 

C  P.  Cooper.  The  only  real  ddence  here  is  the  want  of  money  to 
enable  the  company  to  complete  the  contract,  if  that  could  be  called 
a  defence. 

Wigram  also  Qbjected,  that,  from  the  nature  of  the  contract,  the 
price  not  being  determined,  but  to  be  settled  by  arbitration,  it  was  not 
a  case  in  which  the  court  would  enforce  specific  performance.  He 
dted  Agar  v.  Maclew,  2  Sim.  &  S.  418,  and  Wilks  v.  DaviSj  3  Men 
507.  The  plaintiffs  should  have  done  all  in  their  power  to  ascertain 
tiie  purchase-money  before  they  came  into  court 

C,  P.  Cooper  said  there  had  been  an  offer  to  submit  this  to  arbi* 
tration. 

Sir  J.  Parker,  V.  C.  Do  you  now  ask  for  specific  performance  on 
the  understanding  that  the  sum  of  400/1  is  the  purchase-money  ? 

.    C  P.  Cooper,    Yes ;  we  are  willing  to  take  400/. 

After  some  further  discussion,  the  following  arrangement  was 
agreed  upon. 

Sir  J.  Parker,  V.  C.  The  company  undertaking  to  appoint  a  sur- 
veyor to  value  the  land  in  a  fortnight  from  this  time,  the  claim  may 
stand  over  until  the  first  cause  day  in  Trinity  Term  next. 


Browne  v.  Cross*^ 

Juno  7,  9,  1851. 

Devise  —  Investing .  Legacy. 

A  testator,  iHio  died  in  1796,  gare  his  penonBl  estate  to  his  widow  for  life,  with  remainder 
to  B.  B.  died  in  1826,  and  the  widow  in  1849.  The  plaintiffs  then  filed  a  bill  against  the 
lepresentatiTes  of  the  executors,  to  make  them  liable  for  investing  in  5  per  cents,  instead 
of  in  consols,  &c    In  1837,  the  plaintiffs  had  notice  of  the  state  of  the  inyestment:  — 

Sdd^  that  thej  were  barred  by  laches  and  lapse  of  time. 

The  testator  Walter  Browne,  of  Bradford,  died  in  1796,  having  by  his 
win  bequeathed  all  his  personal  estate  to  John  Lee  and  John  Sone,  upon 

1 14  BeaTan,  105. 
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trast  to  <'  collect,  get  in,  and  receive  all  such  debts  and  sums  of  money 
as  should  be  due  and  owing  to  him,  and  sell  and  dispose  of  such  part 
or  parts  of  his  said  residuary  estate  as  should  not  consist  of  money," 
and,  after  payment  of  his  debts  and  legacies,  "  should  place  the  resi- 
due of  the  said  moneys,  at  interest  on  government  or  other  good  secur* 
ity  or  securiiies^^  and  should  pay  the  interest,  dividends,  and  produce 
thereof  unto  his  wife  Margaret  Browne  for  life,  and  after  her  deceasei 
upon  trust  to  pay,  &c.,  sdl  the  rest  and  residue  of  the  moneys  so 
directed  to  be  placed  out  at  interest,  goods,  chattels,  and  other  the 
testator's  personal  estate  and  effects  unto  his  nephew  Walter  Browne, 
of  Bristol.  He  appointed  John  Lee  and  John  Sone,  executors,  and 
they  proved  his  will. 

Part  of  the  testator's  assets  consisted  of  two  turnpike  securities  for 
50^  and  30/.  producing  5  per  cent,  and  three  canal  shares,  on  which 
the  testator  had  paid  about  40/.  These  the  executors  did  not  realize, 
and  they  still  remained  in  specie.  Between  the  testator's  death  and 
1809,  the  executors,  from  time  to  time,  invested  his  estate  in  the  5  per 
cents,  which  w^re  reduced  and  Converted  by  subsequent  acts  of  par- 
liament into  the  sums  of  1441/.  19^.  5c2.  new  3^  per  cents,  and  420£  6«. 
4</L  3^  per  cents  reduced. 

The  two  executors  died  respectively  in  1814  and  1815. 

In  1826,  Walter  Browne  of  Bristol  died,  having  by  his  will  be- 
queathed His  personal  estate  to  the  plaintiffs,  Walter  Jay  Browne  and 
Bowland  Jay  Browne.  They  had  respectively  attained  twenty-one  in 
the  years  1831  and  1834. 

In  May,  1839,  the  plaintiffs  sold  and  assigned  their  reversionary  inte- 
rest in  the  two  sums  of  1441/.  195.  5c2.  and  420/.  65.  Ad.  3^  per  cents, 
and  in  the  deed  these  sums  were  specifically  stated  to  have  been 
investments  made  by  the  executors  and  afterwards  reduced* 

The  testator's  widow  lived  until  January,  1849,  and  after  her  death, 
these  two  sums  were  paid  to  the  purchasers.  In  June,  1849,  the  plain-  * 
tiffs  filed  this  bill  against  the  representatives  of  the  two  executors  of 
the  original  testetor,  seeking  to  make  them  liable  for  breaches  of  trust 
in  having  invested  the  testator's  estate  in  5  per  cents,  instead  of  in 
consols,  whereby,  as  they  alleged,  a  considerable  loss  had  accrued  to 
the  plaintiffs  as  the  parties  entitled  in  remainder.  They  also  sought 
to  charge  them  for*  their  neglect,  in  not  realizing  and  investing  the 
turnpike  and  canal  shares.  The  bill  insisted,  that,  by  the  particular 
mode  of  dealing  with  the  assets,  the  widow  had  received  more  in 
respect  of  income  than  she  was  entitled  to. 

The  defendants  set  up  a  correspondence,  which  shewed,  that  the 
plaintiffs  had  long  been  aware  of  the  state  of  the  investments  of  the 
property,  and  by  which,  as  the  defendants  insisted,  the  plaintiffs  had 
acquiesced  in  it  The  following  are  the  material  portions  of  the  cor- 
respondence. In  January,  1835,  the  tenant  for  life,  by  her  agent  wrote 
to  the  pl&untiffs,  acknowledging  the  receipt  of  the  plaintifi^s  letter,  and 
stating,  in  reply,  "  that  Mr.  Lee  and  Mr.  Sone  were  dead,  and  that 
the  funded  stock  then  stood  in  the  name  of  Miss  Ann  Cross,  upon 
whom  the  power  of  trustee  had  devolved,  and  that  the  money  was 
invested  in  the  3  j  per  cent,  reduced  annuities." 
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In  a  similar  lett^  to  the  plaintifTe,  dated  the  19th  of  Fehruarvi  1835| 
there  was  the  following  passage :  — ''  The  securities  for  the  coal,  canal| 
and  turnpike  trusts  are  in  Mrs.  Gay's  possession,  and  the  amount  of 
stock  is  in  all  1862L  5s,  9tL  new  3^  per  cents,  and  3^  per  cents  reduced,'' 
&C.  ^  You  may  rely  on  it,  when  you  come  into  possession  you  will 
find  every  facility  anorded  you,  and  the  account  satisfactory." 

In  November,  1837,  one  of  the  plaintiffs  wrote  a  letter  to  the  tenant 
for  life,  which  contained  the  following  passage :  —  ^  We  are  entitlad 
to  have  the  canal  and  turnpike  shares  sold,  and  the  proceeds  invested 
in  the  3  per  cents,  or  upon  real  security,  as  canal  and  turnpike  sharea 
is  not  a  proper  investment  of  a  trust  fund.  We  are  entitled  to  an 
account  of  ail  property  belonging  to  my  great  uncle  received  by  yon 
or  the  executors,  and  a  declaration  of  trust  by  Miss  Cross,  Mr.  L.  Crossi 
and  myself  of  the  3j^  per  cents  standing  in  our  names,  in  trust  for  you 
for  life,  and  us  in  reversion.  These  are  our  rights,"  &c.  On  the  9th  of 
November,  1837,  the  agent  of  the  tenant  for  life  wrote  to  the  plaintiffs 
a  letter  containing  the  following  passage:  —  <'  As  regards  the  trifling 
amount  vested  in  the  canal  and  turnpike  shares,  it  is  very  good  secur- 
ity ;  but  if  you  compel  their  being  sold  and  the  proceeds  brought  into 
the  3  per  cenlsy  I  presume  the  trustees  could  not  object;  you  would  be 
the  sufferersP 

The  cause  now  came  on  for  bearing. 

Ifri  Uoyd  and  Mr.  Giffard^  for  the  plaintiffs.  It  was  the  duty  ot 
the  trustees  and  executors  to  have  converted  the  testator's  estate^ 
including  the  turnpike  and  canal  shares,  into  money,  within  a  year 
after  his  death,  and  to  have  invested  the  amount  in  the  3  per  cent* 
consols ;  Howe  v.  The  Earl  of  Dartmouth^  7  Yes.  187,  (a).  The 
authority  to  invest  ^  on  government  or  otb^  good  seenrity  "  did  not 
authorize  an  investment  in  5  or  4  per  cents.  The  court  would  hav« 
directed  the  conversion  of  5  or  4  per  cents  into  consols,  see  7  Yes^ 
141,  note  95 ;  and  the  court  expects  from  trustees  and  executors,  that 
which  it  would  itself  decree.  ^  The  3  per  cents  is  the  fund,  in  which 
this  court  not  only  makes  all  the  investments  of  money,  paid  in  under 
its  jurisdiction  ;  but  in  which  it  holds  that  executors  ought  to  maka 
investments ; "  Holland  v.  Hughes^  16  Yes.  114.  The  5  and  4  per 
cents,  being  more  liable  to  be  paid  ofl^  are  funds  of  a  less  pennanent 
nature,  and  liable  to  greater  depreciation,  and  are,  therefore,  not  recog* 
nized  as  a  good  and  proper  security.  They  are  like  bank  stock ;  Hyneg 
v.  Redingtouj  1  Jones  &  L.  589. 

2.  The  trustees,  not  having  made  a  proper  investment,  are  liable,  at 
the  option  of  the  cestuis  que  trusty  to  answer  either  in  money  or  consols^ 
Hockley  v.  Bantock^  1  Russ.  141 ;  Watts  v.  Qirdlesioney  6  Beavan,  188; 
Ames  V.  Parkinson^  7  Beavan,  379 ;  Ousley  v.  Anstruthery  10  Beavajii, 
453 ;  Robinson  v.  JRobinson,  11  Beavan,  371 ;  and  see  Marsh  v.  Ehitnler^ 
6  Maddock,  295 ;  Shepherd  v.  MoulSy  4  Hare,  500 ;  Rees  v.  WUliams^ 
1  De  G.  &  S.  314.  They  are  also  liable  to  answer  for  the  excess  of 
income  paid  to  the  tenant  for  life ;  Dimes  v.  ScoUy  4  Russ.  195. 

8.  It  will  be  said,  that  the  plainti&  are  barred  by  acquiescence  and 
lapse  of  time.     Acquiescence  cannot  affect  the  case,  because  ^  fnli 
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informationf  such  as  trustees  and  guardians  are  bound  to  give^  espe- 
cially  in  a  ease  where  personal  interests  of  theb  own  were  involved, 
never  was  properly  communicated ; "  Wedderbum  v.  Wedderbum^  2 
Keen,  750 ;  Bennett  v.  Collepj  5  Simons,  181,  and  2  Myl.  &  K.  225. 
The  lapse  of  time  is  not  a  bar ;  PhiUipsan  v.  Oattp,  7  Hare,  516 ; 
March  v.  Russell^  3  Myl.  &  Cr.  31 ;  but  see  Roberts  v.  TunstaU^  4 
Hare,  257 ;  especially  as  the  interests  of  the  plaintiff  had  not  come 
into  possession ;  and  they  were  not  bound  to  take  any  proceedings 
until  the  death  of  the  tenant  for  life ;  The  Duke  of  Leeds  v.  Earl  Am- 
herstj  2  Phillips,  117.  It  is  said,  that  one  only  was  active  executor, 
but  they  are  liable  for  the  defaults  of  each  other ;  Stiks  v.  Ghiyj  1  Maa 
&  Gor.  422 ;  and  1  Hall  &  Tw.  523.  They  also  cited  Munch  v.  Cock- 
erell,  5  Myl.  &  Cr.  178. 

Mr.  R.  Palmer  and  Mr.  Elderton  for  the  defendant  Cross. 

Mr.  Roupell  and  Mr.  Amphlett  for  the  defendant  Ilsley. 

Mr.  Walpoh  and  Mr.  W.  M  James  for  the  defendant  BethelL 

The  Master  of  the  Rolls.  Since  the  court  rose,  I  have  atten- 
tively considered  the  argument  of  the  plaintiffs'  counsel,  and  I  have 
satisjGed  myself  that  I  ought  not  to  call  on  the  defendants,  for  I  feel 
convinced,  that  in  this  case  the  plaintiffs  are  not  entitled  to  a  decree, 
and  the  around  on  which  I  proceed  is  solely  on  the  lapse  of  time. 

The  plaintiffs  filed  this  bill  on  the  26th  of  June,  1849,  complaining 
of  breach  of  trust,  committed  by  irregular  investments  of  the  property 
of  a  testator,  who  died  so  long  back  as  the  year  1796.  So  that  the 
bin  was  filed  nearly  fifty-three  years  after  the  death  of  a  testator,  in 
respect  of  whose  assets  these  breaches  of  trust  were  committed.  The 
testator  by  his  will,  directed  the  whole  of  his  property  which  did  not 
consist  of  money  to  be  collected  and  got  in,  and  si'ter  payment  of  his 
debts  and  legacies,  that  the  remainder  should  be  placed  ^  on  governr 
fnent  or  other  good  security^^  but  he  gave  no  power  to  vary  the  securi- 
ties. It  has  been  justly  observed,  that  as  the  money  was  received 
from  time  to  time,  in  small  portions,  they  could  not  conveniently  be 
laid  out,  except  in  the  funds.  I  assume,  for  the  purposes  of  niy  judg- 
ment, that  it  was  the  bounden  duty  of  the  executors  to  lay  out  the 
assets  in  consols,  and  that,  but  for  the  lapse  of  time,  the  plaintiff 
would  h^ve  a  right  to  compel  the  executors  to  repair  the  alleged 
breaches  of  trust  The  testator  directed  the  interest  to  be  paid  to  his 
wife  for  life,  and,  after  her  death,  the  capital  was  to  be  paid  to  Walter 
Browne,  of  Bristol,  who,  at  the  death  of  the  testator,  was  an  adult 
perfectly  competent  to  understand  his  rights.  The  plaintiffs  had  no 
direct  interest  under  the  will  of  the  testator ;  they  were  not  direct 
objects  of  his  bounty,  but  derived  their  intereat  entirely  under  the  will 
of  Walter  Browne,  of  Bristol. 

Walter  Browne,  of  Bristol,  died  in  April,  1826,  that  is,  after  a  lapse 
of  about  thirty  years  from  the  death  of  the  testator.  What  did  Wal- 
ter Browne  do  during  the  whole  of  this  course  of  time  ?    The  persons 
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who  committed  this  breach  of  trast  died,  the  one  in  1814,  and  the 
other  executor  1815 ;  and  the  breaches  of  trust  had  been  completed 
in  1812,  and  from  that  time  until  his  death,  Walter  Browne  was  fullr 
competent  to  set  the  matter  right,  and  have  the  breach  of  trust  repaired. 
I  do  not  concur  in  the  argument,  that  the  tenant  for  life  being  then 
alive,  this  breach  of  trust  could  not  have  been  repaired,  or  that  the 
time  ought  not  to  be  calculated  until  her  death.  If  the  rights  of  the 
plaintitik  bad  arisen  then  for  the  first  time,  as  if  the  will  had  given  it  to 
the  wife  for  life,  and  after  her  death  to  such  of  the  children  of  Walter 
Browne,  of  Bristol,  as  should  be  living  at  her  decease,  so  that  they 
had  a  mere  contingent  interest,  the  court  would  have  paid  the  greatest 
attention  to  that  fact,  but  here  there  was  a  vested  interest  in  Walter 
Browne,  of  Bristol,  who,  at  the  death  of  the  testator,  had  as  perfect  a 
right  to  see  that  the  fund  was  secured  and  invested  as  he  had  at  the 
death  of  the  widow. 

I  am,  therefore,  of  opinion  that  Walter  Browne  ought  to  have  set 
this  matter  right  in  his  lifetime,  if  he  complained  of  it,  and  that  the 
plaintiffs,  who  must  stand  in  his  shoes,  can  have  no  better  equity. 

The  first  question  is,  if  Walter  Browne  had  filed  a  bill  in  April| 
1826,  without  any  further  evidence  on  the  subject,  would  this  court 
have  entertained  the  suit  The  court  would  have  said,  ''  thirty  yean 
have  elapsed,  why  have  you  taken  no  steps  to  see  to  this  matter,  and 
have  the  fund  invested  upon  a  proper  security?"  The  burden  of 
proof  would  then,  I  conceive,  have  been  on  Walter  Browne,  as  it  ii 
now  on  the  plaintiiis,  to  shew,  that  there  was  something  to  prevent 
his  taking  that  course. 

In  cases  of  laches  the  rule  ol  this  court  is  property  strict,  for  it  is  a 
serious  evil  to  compel  a  man  to  preserve  his  evidence  for  an  unreasona- 
ble time ;  his  defence  may  be  a  distinct  case  of  acquiescence,  and  yetp 
after  the  lapse  of  time,  the  evidence  of  it  might  be  irrecoverably  lost 
I  should,  therefore,  require  a  satisfactory  explanation  shewing  why 
Walter  Browne  did  not  take  proceedings.  The  plaintifis  stand  in  hui 
place ;  but  as  they  did  not  attain  twenty-one  till  1834,  I  pass  over 
that  period. 

But  look  at  their  own  acts.  They  were  both  of  age  in  1834,  and 
in  1835  they  applied  to  know  what  the  state  of  the  mnds  was ;  this 
appears,  from  a  letter  written  in  answer  in  January,  1835,  which 
expressly  refers  to  an  application  made  by  the  plaintifis  for  the  pur- 
pose of  ascertaining  the  state  of  the  funds.  This  letter  proves,  that 
the  plaintifis  were  actively  employed  in  ascertaining  what  the  state  of 
the  funds  was :  —  that  they  received  information  on  the  subject,  and 
expressions  of  willingness  to  give  every  information,  and  that  the  moneg 
was  invested  in  the  3^  per  cents.  This  therefore  informed  them  of  a 
dealing  with  the  assets  inconsistent  with  the  general  rule  of  the  court 
They  were  then  put  on  inquiry,  to  know  what  the  stock  was  and  how 
it  had  been  dealt  with.  I  must  conclude  from  this  and  the  other  let- 
ters, that  the  plaintifis  had  notice  of  the  nature  of  the  breach  of  trust| 
and  that  part  of  the  property  consisted  of  canal  and  turnpike  trusts ; 
for  it  was  stated,  that  if  they  wished  the  canal  and  turnpike  shares 
sold,  and  the  proceeds  brought  into  consols,  there  would  be  no  objection* 
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With  this  infonnation,  the  plaintiils  proceeded  to  sell  their  rever* 
•ionary  interest  in  the  property,  and  conveyed  it  by  specific  description 
by  the  deed  of  the  20th  of  IVbiyy  1839.  I  consider  this  as  equivalent 
to  accepting  payment,  and  when  a  party  accepts  payment,  and  lies  by 
for  ten  years,  he  cannot  afterwards  complain  of  a  breach  of  trust 
affecting  the  amount,  but  must  be  treated  as  having  acquiesced 
in  it 

With  respect  both  to  the  father  and  sons,  I  think  their  conduct 
amounts  to  such  an  acquiescence,  or  sleeping  on  their  rights,  as  to 
Induce  the  court  not  to  interfere  in  their  favor. 

Courts  of  equity  have  always  considered  it  of  the  greatest  possible 
Importance  that  parties  should  not  sleep  on  their  rights.  Champion  v« 
Bigby^  1  Russ.  &  Myl.  539 ;  and  affirmed  by  Lord  Cottenham  18th 
March,  1846.  If  the  mere  allegation  of  fraud  enabled  any  one  to  open 
transactions  many  years  after  he  had  notice  of  it,  this  doctrine  might 
Itself  be  the  means  of  perpetrating  the  greatest  frauds,  in  cases  where 
ttie  evidence  being  lost  by  the  lapse  of  time,  an  innocent  party  might 
be  left  defenceless.  I  have  no  hesitation  or  doubt  that  this  court  would 
violate  all  principles  on  which  it  has  acted,  if  it  allowed  this  matter  to 
be  now  opened. 

It  is  said,  in  this  case,  that  if  the  court  were  to  open  the  transactioil 
It  would  produce  no  injustice,  because  there  are  abundance  of  assets 
smdistributed.  Nothing  could  be  more  dangerous  than  to  proceed  on 
tuch  a  principle.  This  court  must  proceed  on  fixed  rules,  and  if  it 
opened  this  transaction  merely  because  there  are  abundance  of  assets 
to  set  the  matter  jight,  it  must  do  so  in  other  cases  where  the  property 
lUis  been  distributed  and  enjoyed  for  the  lapse  of  half  a  century, 

I  am  of  opinion,  on  the  whole  of  this  case,  that  this  bill  must  be 
dismissed  with  costs. 


Jfi  re  Thb  Trustee  Relief  Act,  10  &  11  Vict,  c  96 ;  and  m  re 

Maria  Teresa  Maoawley's  Trust.^ 

KoTemJber  4  and  6,  1861. 

▲  penoD,  being  at  the  time  indebted,  effects  a  policy  of  assurance  on  his  own  life.  Bj 
deed  he  assigns  the  policy,  and  all  benefit  thereof,  to  a  third  party,  by  way  of  mort- 
gage, and  caosea  the  mortpgee  to  write  to  him  a  letter,  declaring  that,  after  payment 
of  the  mortgage  debt  and  mterest,  he  held  the  surplus  upon  trust  tor  M.,  a  third  party. 
The  mortgagor  then  writes  a  letter  to  M.,  explaining  this  arrangement  for  her  benefit,  and 
inclosing  the  mortgagee's  letter,  declaring  the  trust  of  the  surplus :  ^* 

Bddy  that  this  would  be  prima  facie  a  good  trust  for  M. ;  but,  sembU^  it  would  be  roid  against 
creditors  of  the  insured  party  whose  debts  were  due  at  the  time  of  the  daclaration  of 
Inst*    Fonn  of  order. 

There  were  two  petitions  in  this  matter  —  one  by  Mrs.  Magawley, 
idaiming  to  be  the  ceiiid  que  trtui  of  a  fund  in  court ;  the  other  by 

1 15  Jnr.  1005. 
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Messrs.  Barton  and  Place,  two  creditors  of  the  author  of  the  trasti 
claiming  that  it  was  void  as  against  them.  The  former  petition 
stated  thaj;,  by  a  policy  of  assurance,  dated  the  ISth  July,  1834,  a  sum 
of  500L  was  assured  on  the  life  of  Joseph  £gan«  By  indenture,  dated 
the  11th  October,  1837,  Egan  mortgaged  this  policy,  and  the  benefit 
thereof,  to  James  Alston,  to  secure  lOO/.  and  interest;  and  at  the 
same  time  Alston  wrote  to  Egan,  at  his  request,  a  letter  of  that  date, 
in  the  words  following  :— 

'^  Sir :  I  beg  to  acknowledge  having  received  a  policv  of  insurancoi 
No.  5034,  for  500^,  effected  on  your  life  at  the  L^w  Life  Assurance 
Office,  dated  August,  1834,  and  which  I  hold  as  security  for  the  sum 
of  100/.,  with  interest  at  the  rate  of  5^  per  cent  per  annum  from  the 
20th  February  last,  advanced  by  me  to  you,  until  its  repayment ;  and 
in  the  event  of  your  death,  and  after  the  recovery  of  this  insurance 
firom  the  above-mentioned  office,  I  hold  the  remainder  at  the  disposal 
of  Mrs.  Maria  Teresa  Magawley,  of  Cadiz. 

^  I  am,  my  dear  sir,  very  truly  yours, 

^' James  Alston." 

This  letter  Egan  sent  to  Mrs.  Magawley,  inclosed  in  one  firom  him« 
self,  explaining  the  arrangement  he  had  made  with  Alston  for  her 
benefit  Egan  died  on  the  30th  December,  1837,  intestate  and  in« 
solvent  Letters  of  administration  of  his  effects,  sworn  under  lOOiL, 
were  granted  to  two  of  his  creditors.  Barton  and  Place,  on  the  28th 
May,  1839.  On  the  24th  August,  1838,  Alston  received  the  500/.  as* 
Bured  by  the  policy,  and,  after  paying  himself  whal  was  due  on  his 
mortgage,  on  the  18th  January,  1840,  with  the  consent  of  the  pe- 
titioner, the  surplus  was  invested  in  407/.  ISs,  Ad.  consols,  in  the  jomt 
names  of  himself  and  George  Annesley,  as  trustees,  to  accumulate 
the  dividends  until  it  was  ascertained  whether  Egan's  creditors  had 
any  claim  on  the  fund  paramount  to  the  petitioner.  On  the  27tb 
July,  1850,  an  arrangement  was  made  between  the  petitioner,  Magaw- 
ley, and  Barton  and  Place,  that  60/.  should  be  paid  to  them  as  Euan's 
representatives,  and  the  residue  to  the  petitioner,  she  giving  a  release 
to  the  trustees,  and  Barton  and  Place  giving  a  release  to  her.  The 
trustees  accordingly  sold  the  fund  for  480/.  175.  8d.,  but  Barton  and 
Place  refused  to  carry  the  arrangement  into  effect,  and  therefore,  on 
the  17th  July,  1850,  the  trustees  paid  the  fund  into  court,  under  the 
Trustee  Relief  Act  The  petition  of  Mrs.  Magawley  was  for  pay- 
ment out  of  court  of  the  fund  to  her.  The  cross  petition  stated  that, 
in  1837,  Egan  induced  his  creditors,  including  Barton  and  Place,  to 
trust  him,  by  representing  that  he  was  about  to  effect  a  policy  of  in- 
surance on  his  life ;  that  on  the  17th  November,  1838,  Barton  and 
Place,  the  creditors  of  Egan,  gave  notice  to  Alston  and  Annesley  not 
to  part  with  any  money  received  by  them  by  virtue  of  any  policy  on 
Egan^s  life.  They  stated  that  debts  due  in  1837  were  still  due,  and 
denied  the  alleged  arrangement  to  release  their  interest  for  60/.  They 
also  claimed  payment  to  them  of  the  money  in  court 
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OUusBj  for  Mrs.  Magawley,  maintained  that  the  trust  was  good. 

Sir  J.  Parker,  V.  C.  IMma  facie  this  was  a  good  declaration  of 
Iraei 

Welfard,  for  Barton  and  Place,  objected,  that  Egan  died  insolvent, 
and  leaving  debts  unpaid  which  had  been  incurred  prior  to  the  decla- 
ration of  trust,  and  that  the  trust  was  void  against  such  creditors. 
He  cited  Richardson  v.  Smallwoodj  Jac.  552 ;  Skarf  v.  Soulby^  1  Mac. 
4&  6.  364 ;  and  Tbwfuend  v.  Westacotty  4  Beav.  58. 

Glasse,  in  reply,  relied  on  the  time  that  had  elapsed  during  which 
Barton  and  Place  had  not  made  any  claim  upon  this  policy,  as  was 
evident  from  the  fact  that  they  took  out  administration  limited  to 
tOOL 

Faber  appeared  for  the  trustees* 

November  6.  Sir  J.  Parker,  V.  C,  after  stating  the  facts  of  the 
case,  and  observing  that  there  seemed  to  be  no  distinct  evidence  that 
debts  due  at  the  time  of  the  declaration  of  trust  were  still  unpaid,  said, 
that  if  that  fact  were  proved,  he  should  consider  the  trust  void  against 
VQch  (»«ditors.  He  thought  the  claim  of  the  creditors  was  not  barred 
by  the  lapse  of  time. 

By  consent,  an  order  Was  made,  after  taxation  and  payment  of  the 
tmstees'  costs,  charges,  and  expenses,  to  refer  it  to  the  master  to  take 
the  usual  accounts  of  Egan^s  funeral  and  testamentary  expenses  and 
debts ;  and  in  particular  to  inquire  what  debts  were  due  from  him  at 
the  time  of  the  declaration  of  trust,  and  an  account  of  his  personal 
estate  come  to  the  hands  of  the  administrator  and  outstanding,  and 
what  personal  estate,  exclusive  of  the  policy,  at  the  time  of  the  decla« 
ration  of  trust ;  Barton  and  Place  not  to  have  their  costs  up  to  this 
time ;  the  trustees  not  to  appear  on  any  future  prooeedinga.  Furth^ 
directions  and  costs  reserved. 


Fowler  v.  Reynal.^ 

Jamuiy  15  and  16,  and  November  5,  1851. 

Jhtstees — Breach  of  TVust^-QmsirucHon-^PracHce — Affidavit  at 

the  Bearing. 

Wk  a  maniage  Bettlomeitt  df  stock  ibe  trttsteea  wen  empowered  to  ia^est  in  real  aecnritx- 
Gontemporaaeoiuly  with  the  execution  of  the  settlement,  a  memoraodom  was  indorsed 

rn  it,  and  signed  bj  the  intended  husband  and  wifC;  requesting  the  tmstees  to  advance 
money,  or  any  part  of  it,  to  the  owners  or  lessees  of  V .  Gardens,  upon  mortgage,  either 

i  15  Jar.  1019. 
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IS  fim,  Meond,  or  thiid  mortgage.  B»,  (who  was  the  settlor,)  G.»  and  H.  were  the  then 
owners  of  this  property,  which  at  that  time  was  subject  to  two  mortgages.  The  tmstees 
immediately  advanced  Uie  money  to  B.,  G.,  and  H.,  but  no  written  security  was  taken  until 
a  year  and  a  half  after  the  adranoef  at  which  time  B.  had  snnrendered  his  interest  in  tfao 
property  to  G.  and  H.,  who  then  executed  a  mortgage  of  Uie  property  to  the  trustees,  with 
the  usilal  covenants  for  repayment  of  the  loan.  The  security  proved  wholly  insuffi- 
cient :  — 

Hdd,  affirming  the  decision  of  ihe  court  below,  that  the  trustees  had  committed  a  breadi  of 
trust,  and  were  bound  to  make  good  the  loss,  and  to  bring  tiie  fund  into  court. 

Bill  by  a  lady,  who  was  tenant  for  life  of  a  trust  fund  settled  on  marriage  upon  herself  and 
her  children,  against  tmstees,  to  make  them  liable  for  a  breadi  of  trust,  associated  with 
her  as  co-plaintifis  her  children.  There  was  no  evidence  in  the  cause  that  diese  co-plain- 
tiffs  were  ner  children,  but  the  answer  did  not  deny  it,  or  raise  the  issue. 

Mdd,  that  it  was  too  late,  at  the  rehearing,  to  raise  the  objection ;  but  that,  if  the  objectioD 
was  good,  an  affidavit  would  have  been  received  to  prove  the  fsict. 

This  was  an  appeal  by  the  defendant,  Beynal,  from  the  decision  of 
Sir  J.  L.  Knight  Brace,  late  Vice- Chancellor,  reported  13  Jur.  649. 
The  facts  of  the  case  are  sufficiently  stated  in  the  Lofd  Chancellor's 
judgment,  as  well  as  in  the  previous  rep<Nrt. 

Bacon^  Mdlins^  and  SL  SimpkreySf  for  the  plaintiffs,  contended  that 
there  was  a  clear  breach  of  trast,  and  that  the  decision  appealed  from 
was  correct ;  citing  SHckney  v.  Sewelly  1  My.  &  C.  8 ;  Ltangstqn  ▼. 
Olivanij  Coop.  33 ;  Cocker  v.  Quayle^  1  Russ.  &  M.  535 ;  Naylor  v. 
Punter  J  4  Sim.  474 ;  5  Sim.  555 ;  Hopkins  v.  MycM^  2  Russ.  &  M.  86; 
Kellaway  v.  Johnson^  5  Beav.  319 ;  Brice  v.  Siokes,  11  Ves.  319 ;  Ryder 
V.  Bickertony  3  Swanst  80,  note ;  and  Buckeridge  v.  Glasse^  Ci.  &  Ph. 
126. 

Freelififfj  on  the  same  side. 

Loftus  Wigrantj  and  Dremrp,  for  the  defendant,  Reynal,  the  appel* 
lant  This  bill  is  defective  on  the  ground  of  misjoinder,  for  there  is  no 
proof  whatever  that  the  co-plaintitts  of  Mrs.  Fowler,  are  the  children 
of  Mr.  and  Mrs.  Fowler.  iJie  King'  of  Spain  v.  Machado^  4  Russ. 
225 ;  Makepiece  v.  Hayihome^  Id.  244 ;  Cowley  v.  Cowley^  9  Sim.  299; 
Anderson  v.  WalliSy  1  Ph.  202 ;  Hudson  v.  Maddison^  12  Sim.  416 ; 
Martin  v.  Whichelo,  Cr.  &  Ph.  257 ;  Mller  v.  FHddon,  1  Mac.  &  G. 
687 ;  Jope  v.  Morshead,  6  Beav.  213 ;  Simmons  v.  Simmons,  6  Hare, 
352 ;  Barfield  v.  Kelly,  4  Russ.  355 ;  Woodgate  v.  Field,  2  Hare,  211 ; 
Dentcm  v.  Davy,  1  Moo.  P.  C.  15 ;  Say  v.  Creed,  3  Hare,  455 ;  MUford 
v.  JReynolds,  1  Ph.  706.  On  the  question  of  ordering  the  money  to  be 
brought  into  court,  two  points  are  made  by  the  other  side :  first,  they 
say  this  money  was  improperly  lent ;  secondly,  they  say  that  it  ought 
sooner  to  have  been  got  in.  n  the  first  ground  is  proved,  that  would 
be  a  ground  for  ordering  the  money  to  be  brought  into  court ;  but  if 
the  second  only  i5  established,  that  is  no  ^und  for  ordering  it  to  be 
brought  into  court,  for  the  court  would  first  inquire,  could  it  have 
been  got  in  sooner,  and  if  not,  then  what  loss  has  been  incurred  by  it 
not  having  been  got  in.  Mucklow  v.  Puller,  Jac.  198 ;  Stiles  v.  Guy^ 
1  Mac.  &  G.  422 ;  14  Jur.  355.  The  Vice-Chancellor  was  of  opinion 
that  the  state  of  circumstances  in  this  case  amounted  to  a  breach  oi 
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trast;  he  held,  that  by  taking  the  covenant  of  the  two  remaining 
owners  of  the  property  the  liability  of  Bish  was  merged.  We  sub- 
mit that  the  Vice«Chancellor  was  livrong :  first,  in  his  construction  of 
the  memorandum,  which  he  considered  authorized  the  money  to  be 
lent  only  upon  the  joint  and  several  liability,  by  specialty,  of  the  then 
three  owners  of  the  property ;  secondly,  we  say  that  the  effect  of  the 
transaction  was  not  to  absolve  Bish  firom  his  liability.  First,  there  is 
nothing  in  the  memorandum  which  points  at  the  loan  being  to  be 
made  upon  a  specialty  security ;  it  points  rather  the  other  way,  for  it 
authorized  either  a  mst,  second,  or  third  mortga&^e ;  and  where  pro- 
perty is  in  mortgage,  a  security  can  be  as  well  made  by  an  instrument 
not  under  seal  as  under  seal.  The  Vice-Chancellor  further  thoughti 
that  not  taking  the  personal  security  of  the  three  was  a  breach  6{ 
trust ;  but  we  submit,  that  where  a  real  sectirity  is  contemplated,  the 
real  security  alone  is  what  is  looked  at.  No  amount  of  personal  con- 
tract is  considered  of  any  value  as  a  trust  security.  Holmes  v.  Dring^ 
2  Cox,  1.  But  the  trust  money  was  advanced  to  the  three,  Bish,  Gye, 
and  Hughes,  and  all  three  thereupon  became  indebted  upon  simple 
contract:  and  we  submit  that  taking  a  covenant  from  Ghiy  and 
Hughes  only  had  not  the  effect  of  dischaj^ng  Bish  from  his  liability. 
Twopenny  v.  Youngs  3  B.  &  Cr.  208.  The  question  of  extinguish- 
ment generally  depends  upon  the  intention  of  the  parties ;  here  the 
intention  is  plain,  and  the  reason  why  Bish  was  not  joined  in  the  spe- 
cialty contract  was,  that  the  two  others  had  become  the  sole  owners 
of  the  property  which  was  to  form  the  security. 

[Lord  Uiancellar.    There  is  much  confusion  in  the  books  upon  this 

3uestion  of  intent ;  but  the  cases  that  go  most  fully  into  it,  are  Solly  v. 
^rbesj  2  B.  &  B.  38,  and  Drake  v.  Mtcheli,  3  East,  251.] 
If,  then,  the  real  security  was  what  was  to  be  looked  to,  it  was 
unnecessary  to  take  the  covenant  of  Bish,  for  what  the  memorandum 
meant  was,  that  the  security  of  VauxhaU  Gardens  should  be  taken  for 
the  loan,  from  the  owners  for  the  time  being ;  and  when  the  security 
was  taken,  Gye  and  Hughes  were  the  sole  owners  of  the  property. 
The  other  side  say  that  the  trustees  were  bound  to  ascertain  that  thid 
security  was  of  competent  value,  and  such  a  security  as  the  trustees 
were  justified  in  lending  upon ;  citing  Stickney  v.  Sew  ell,  1  My.  &  C. 
8.  This  argument  is  quite  untenable :  the  memorandum  is  a  direct 
request  to  the  trustees  to  lend  the  fund  upon  the  property  as  it  then 
stood ;  and  our  witnesses  prove,  that  at  that  time  the  property  was 
worth  35,000/. ;  so  that  the  two  prior  mortgages,  which  amounted  to 
14,0002.  together  with  our  mortgsige  of  8000/.  did  not  amount  to  quite 
two  thirds  of  the  value.  If,  then,  we  were  justified  in  taking  the 
security,  which  we  submit  we  were,  the  mere  delay  in  taking  the 
security  could  not  amount  to  a  breach  of  trust ;  and  further,  the  ques- 
tion of  breach  of  trust  cannot  depend  upon  the  result.  They  next 
contend  that  the  money  ought  sooner  to  have  been  got  in.  We  did 
get  in  1000/.,  and  our  witness,  Tilson,  proves,  that  calling  in  the 
other  7000/.  would  have  driven  the  parties  to  bankruptcy.  [They 
cited  also  Beauclerk  v.  Ashbumham^  o  Beav.  322,  and  Lee  v.  xbung'f 
2  Y.  &  C.  C,  C.  632.] 
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Chbome  and  Ooldsmidj  for  other  parties. 

Baconj  in  reply.  As  to  the  objectioQ  on  the  ground  of  misjoinder, 
there  is  no  analogy  between  the  role  here  and  at  law :  here  it  is  not  a 
ground  for  dismissal,  if  yon  show  that  one  of  the  plaintiffs  is  not  enti- 
tled to  the  relief,  although  there  be  no  evidence  of  the  interest  of  the 
co-plaintiffs.  The  King  of  Spain  v.  Machado  was  the  case  of  a 
demurrer;  in  Makepiece  v.  Haythome^  the  objection  was  talcen  in 
Kmine ;  in  Cowley  v.  Cowley^  it  was  ascertained  that  the  co-plaintiff 
had  no  title,  b.ut  here  there  is  no  suggestion  upon  the  answer  that  the 
children  are  not  entitied,  nor  do  any  of  the  cases  cited  support  the 
present  objection.  It  was  a  mere  tricic  in  Anderson  v.  Wcdlis^  to  asso- 
ciaite  the  co-plaintiffs ;  in  Hudson  v.  Maddison,  the  objection  was  taken 
on  the  motion  for  an  injunction,  not  at  the  hearing;  Martin  t. 
Wkickelo  was  a  creditor's  suit;  Jope  v.  Morshead  was  a  bill  for  parti- 
tion—  it  was  a  pure  question  of  title.  The  practice  of  the  court  is 
this,  that  if  it  has  enough  before  it  to  make  a  full  decree,  there  is 
nothing  to  prevent  the  court  making  the  decree,  and,  if  necessary,  it 
directs  an  inquiry.  Eades  v.  Harris^  1  Y.  &  C.  C.  C.  330 ;  Bxiffeiy  v. 
King,  1  Keen,  601 ;  CasheU  v.  Keliy,  2  Dru.  &  W.  181 ;  Rhodes  r. 
WarburUmy  6  Sim.  617 ;  Roberts  v.  Roberts,  2  De  O.  &  S.  29 ;  Lech- 
mere  V.  Brasier,  2  J.  &  W.  287;  Blair  v.  Bromley,  5  Hare,  542; 
8eton  on  Decrees,  363-865.  But,  if  there  is  anv  thing  in  this 
objection,  we  can  remedy  it  by  affidavits.    13  Sc  14  Vict  c.  35,  s.  28. 

Wigram  observed  upon  the  fresh  cases  cited  in  the  reply,  that  they  ^ 
were  all  cases  in  which  the  plaintifib  had  some  interest,  but  were  in 
fact  unnecessary  parties  for  the  purpose  of  the  decree ;  but  that  the 
objection  here  is,  that  the  co-plaintif&  are  not  shewn  to  have  any  inte- 
rest whatever.  That  the  defect  could  not  be  cured  by  affidavit  under 
the  13  &  14  Vict  c.  35,  for  when  this  case  was  heard  that  act  had 
not  passed.     See  also  3  Dan.  Ch.  Prac.  125,  ed.  1841. 

November  5.  Lord  Chancellor.  The  bill  in  this  case  is  filed  by 
the  plaintiff  Frances  Elizabeth  Fowler,  the  widow  of  the  Rev.  Robert 
Hodgson  Fowler,  and  by  several  other  persons,  alleged  to  be  the  child- 
ren of  Mr.  and  Mrs.  Fowler,  as  parties  interested  under  a  marriage 
BBttiement,  for  the  purpose  of  making  the  trustees  accountable  for  the 
trust  fund,  upon  the  ground  of  certain  acts  on  the  part  of  the  trustees, 
which  are  alleged  to  have  amounted  to  breaches  of  their  trust  The 
facts  of  the  case,  so  far  as  they  are  material,  are  the  following :  —  On 
the  15th  January,  1825,  a  deed  of  settiement  was  executed,  by  which 
a  sum  of  8450^,  3/.  per  cent  reduced  annuities,  was  settled,  on  the 
marriage  of  Mr.  and  Mrs.  Fowler,  upon  trusts  to  apply  the  dividends 
to  various  purposes,  and  among  them  a  certain  portion  to  the  separate 
toe  of  Mrs.  Fowler  during  her  life,  with  a  trust  as  to  the  principal  for 
the  benefit  of  the  children  of  the  marriage  in  certain  events  which 
have  happened.  The  particular  trusts  are  not  in  other  respects  mate- 
rial to  the  consideration  of  the  present  case.  The  parties  to  that  set- 
tlement were.  Thomaii  Bisb,  the  father  of  Mrs.  Fowler,  who  gave  the 
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8450/.  stock  by  way  of  marriage  portion,  Mrs.  Fowler  and  her  in- 
tended hnsband,  and  the  defendants  G.  T.  R.  Reynal,  Greorge  Webb, 
William  Fowler,  and  Chappell  Fowler,  the  trustees.  The  settlement 
contained  a  power  to  the  trustees,  and  the  survivors  and  survivor  of 
them,  with  the  consent  of  the  plaintiff  and  her  intended  husband,  or 
the  survivor  of  them,  and  after  the  decease  of  such  survivors,  at  their 
own  discretion,  to  sell  the  said  trust  fund,  or  any  part  thereof,  and  to 
invest  or  place  out  the  moneys  to  arise  by  such*  sale  in  any  other 
public  stock  or  funds,  or  upon  real  security,  and  from  time  to  time  to 
call  in  the  moneys  so  placed  out  on  security,  or  to  sell  the  stock  in 
which  the  same  might  be  invested,  or  any  part  thereof,  as  they  should 
think  fit.  The  four  trustees  named  in  the  settlement  accepted  the 
trusts,  but  tbe  defendant  G.  T.  R.  Reynal  has  throughout  been  the 
acting  trustee.  It  was  understood  by  the  parties,  previously  to  the 
execution  of  the  settlement,  that  the  funds  about  to  be  settled  should 
be  lent  to  the  said  Thomas  Bish,  the  settlor,  and  F.  Gye  and  B» 
Hughes,  who  were  joint  lessees  of  Vauxhall,  and  who  were  also  joint 
equitable  owners  of  the  same  property  under  a  purchase  contract| 
dated  the  6th  December,  1834,  and  the  loan  was  proposed  to  be 
secured  by  a  mortgage  upon  the  property,  which  was  of  copyhold 
tenure.  With  the  view  of  carrying  into  effect  the  proposed  arrange- 
ment, contemporaneously  with  the  execution  of  the  settlement  a  ,me« 
morandum  was  indorsed  upon  the  deed  of  settlement,  and  signed  by 
Mr.  Bish  and  Mr.  and  Mrs.  Fowler,  which  was  as  follows :  — - 

^  We  hereby  request  the  trustees  within  named  to  advance,  pursu- 
ant to  the  power  within  contained  for  that  purpose,  the  sum  of  8450/1, 
32.  per  cent  reduced  bank  annuities,  or  any  part  thereof,  to  the  owners 
or  lessees  of  Vauxhall  Gardens,  in  the  county  of  Surrey,  upon  mort- 
gage, either  as  first,  second,  or  third  mortgagees,  for  such  time  and  at 
such  rate  of  interest  as  the  said  trustees  may,  in  their  discretion,  think 
fit 

(Signed)  «  T.  Bish. 

"  R.  H.  FOWLEIL 

«  F.  E.  Bish." 

The  stock  was  transferred  to  tLe  trustees,  and  the  whole  was  shortly 
afterwards  sold,  and  the  produce  of  the  sale,  amounting  to  about 
8000/.,  was  on  the  24th  February,  1825,  advanced  to  Bish,  Gye,  and 
Hughes ;  but  no  written  security  was  taken  for  the  repayment  On 
the  25th  March,  1825,  the  purchase  of  Vauxhall  Gardens  was  com- 
pleted by  a  surrender  to  Bish,  Gye,  and  Hughes.  On  the  30th  July, 
1825,  Thomas.  Bish  retired  firom  partnership  with  Gye  and  Hughes, 
and  his  interest  in  the  property  at  Vauxhall  was  surrendered  to  and 
became  vested  in  Gye  and  Hughes.  By  an  indenture  dated  the  29th 
November,  1826,  Gye  and  Hughes  covenanted  with  the  trustees  of 
the  settlement  to  surrender  Vauxhall  Gardens  by  way  of  mortgage, 
to  be  subject  to  two  prior  charges  of  7000/.  each,  created  in  favor  of 
the  defendant  Reynal  and  others,  as  trustees  under  the  will  of  Tho- 
mas Bish  the  elder.     Whether  this  mortgage  was  an  adequate  seen* 
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fity  at  the  date  of  this  mortgage  deed,  it  is  not  necessary  for  me  to 
determine.  The  defendant  Reynal  admits  that  it  is  now  wholly 
inadequate ;  consequently  a  loss  has  clearly  arisen,  and  which  there  is 
reason  to  fear  may  prove  a  total  one ;  and  the  present  suit  is  insti- 
tuted to  compel  the  trustees  to  reinstate  the  stock.  There  are  several 
acts  of  the  trustees  which  are  imputed  to  them  as  breaches  of  their 
trusts,  which  in  equity  subject  them  to  the  liability  with  which  it  is 
the  object  of  this  suit  to  fix  them.  The  Vice- Chancellor  held,  that 
the  trustees  were  bound  to  replace  such  stxx^k,  and  ordered  the  amount 
of  such  produce  to  be  paid  into  court  The  present  appeal  is  against 
that  decision.  As  before  stated,  the  defendants  are  charged  with 
Tarious  breaches  of  trust  The  first  and  most  important  is  alleged  to 
arise  out  of  the  following  circumstances :  —  That  the  authority  given 
to  them  to  advance  the  trust  fund,  which,  as  before  stated,  was  signed 
contemporaneously  with  the  execution  of  the  settlement,  was  to 
advance  to  the  owners  or  lessees  of  Vauxhall  Gardens  upon  the  first, 
second,  or  third  mortgage,  while  the  trustees,  in  fact,  advanced  the 
money  without  having  any  mortgage  or  written  security  until  Novem- 
ber, 1826,  the  loan  having  been  made  in  February,  1825 ;  and  that 
although  the  advance  in  February  was  made  to  Bish,  Gye,  and  Hughes, 
who  were  then  the  lessees  and  equitable  owners  of  Vauxhall  Gardens/ 
yet  the  mortgage  security,  which  was  in  the  form  of  a  covenant  to 
surrender,  and  a  covenant  for  repayment  of  the  mortgage  money,  was 
taken  from  Gye  and  Hughes  only,  without  Bish.  Mr.  Bish  has  been 
long  since  dead,  and  his  estate  administered.  Gye  and  Hughes  have 
become  bankrupts,  with  a  very  insufficient  estate,  and  it  is  doubtful 
whether  Vauxhall  Gardens  will  produce  more  than  sufficient  to  pay 
ofT  the  first  and  second  mortgages ;  and  it  is  alleged  that  the  defena* 
ants'  conduct,  as  above  stated,  amounted  to  a  breach  of  trust — first, 
because  the  money  was  originally  lent  without  taking  any  security 
whatevet;  secondly,  that  although  the  trustees  were  authorized  to 
lend  the  money  upon  the  security  of  Vauxhall  Gardens,  yet  that  was 
subject  to  an  implied  condition  that  the  security  was  adequate,  which 
it  was  not;  thirdly,  that  the  trustees  improperly  not  only  forbore 
taking  any  security  whatever  until  many  months  after  the  loan,  but 
that,  when  they  did  take  the  security,  it  was  taken  from  Gye  and 
Hughes  only,  and  Mr.  Bish  was  discharged  by  the  trustees  choosing 
to  take  covenants  from  two  only  of  the  joint  debtors ;  fourthly,  that 
the  trustees  improperly  forbore  to  recall  and  enforce  payment  of  the 
mortgage  money  for  an  unreasonable  time ;  and  by  these  means  it  is 
alleged  that  a  great  part,  if  not  the  whole,  of  the  trust  fund  will  be 
lost 

In  answer  to  the  first  alleged  breach,  it  is  said  that  no  loss  has 
arisen  from  the  circumstance  of  the  mortgage  not  being  procured  until 
November,  several  months  after  the  loan.  The  effect  of  this  objec- 
tion, and  the  sufficiency  of  the  answer  to  it,  may  be  subject  to  the 
same  observations  as  wiU  arise  in  respect  to  the  second  alleged 
breach  ;  and  with  regard  to  that  breach,  it  is  contended  that  the  me- 
morandum indorsed  on  the  deed  expressly  authorized  the  loan  to  be 
made  to  the  owners  or  lessees  of  Vauxhall  Gardens,  and  the  security 
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taken  in  November  was,  in  fact,  taken  from  the  then  owners  of  the 
property.  Their  conduct,  it  is  therefore  said,  wfts  sanctioned  by  the 
terms  of  the  memorandum,  the  authority  or  direction  expressly  point- 
ing  to  Vauxhall  Grardens.  In  estimating  the  effect  of  this  charge,  and 
the  answer  to  it,  it  will  be  necessary  to  consider  what  will  be  the 
proper  construction  of  the  memorandum.  It  is  contended^  on  the 
part  of  the  plaintiffs,  that  the  authority  was  to  advance  the  money  to 
the  owners  of  the  property  at  the  date  of  the  memorandum,  and  not 
to  persons  who  might  become  the  owners  at  some  indefinite  future 
time ;  that  the  owners  at  that  time  were  persons  whose  credit  and 
solvency  were  known ;  whereas,  according  to  the  defendants'  con- 
struction, the  trustees  were  authorized  to  make  the  advance  to  any 
persons  who  might  fill  the  character  of  owners  in  future,  without  re- 
gard to  their  condition  or  responsibility,  which,  it  is  said,  cannot  be 
reasonably  intended  to  have  been  the  meaning  of  the  parties. 

It  is  argued  by  the  plaintiffs  that  the  memorandum  operated  as  an 
imperative  direction  to  the  trustees,  which  they  were  bound  to  obey 
by  advancing  the  money  within  a  convenient  time,  and  that  they 
were  not  at  liberty  to  postpone  such  advance  at  pleasure,  one  object 
of  the  advance  being  to  obtain  an  increase  of  income ;  and  if  (the- 
owners  of  the  Gardens  being  ready  to  take  the  money  on  loan)  the 
direction  referred  to  a  present  advance,  it  necessarily  pointed  to  the 
owners  at  the  time  being.  The  property,  from  its  piecuiiar  nature, 
must  be  considered  as  likely  to  fluctuate  in  value,  according  as  the 
public  taste  or  fashion  might  adopt  the  place  as  one  of  public  resort 
and  amusement.  The  loan  was  also  authorized  to  be  made  on  a  first, 
second,  or  third  mortgage.  Both  these  circumstances  make  the  sup- 
position that  the  known  personal  responsibility  of  the  owners  of  the 
Gardens  might  influence  the  discretion  of  those  who  directed  the  in* 
vestment  iJpon  these  grounds  it  is  contended  that  the  conduct  of 
the  trustees  was  in  no  respect  sanctioned  by  the  terms  of  the  settle- 
ment and  memorandum,  and  that,  by  advancing  in  March  without 
any  written  security,  and  having  advanced  to  the  then  three  ownere 
of  the  property,  'and  afterwards  by  accepting  a  covenant  from  two 
only,  they  made  an  investment  unauthorized  by  the  trust  reposed  in 
them,  and  accepted  a  less  and  different  security  from  that  which,  upon 
a  true  construction  of  the  memorandum,  they  were  directed  to  do. 
As  I  understand  the  judgment  of  the  Vice-Chancellor,  he  was  of  opi- 
nion that  the  construction  of  the  memorandum,  contended  for  on  the 
part  of  the  plaintiffs,  was  a  correct  construction,  and  that,  under  such 
circumstances,  the  trustees,  in  making  the  advance  without  security, 
and  in  afterwards  accepting  the  covenant  of  two  only  of  the  three 
joint  debtors,  must  be  considered  as  having  misapplied  the  fund,  and 
subjected  themselves  to  replace  it  when  caUed  upon  by  the  court.  I 
am  of  opinion  that  the  judgment  and  order  made  by  his  Honor  was 
the  proper  judgment  to  be  given  in  the  case,  and  must  be  affirmed. 

It  is  necessary  that  I  should  observe  upon  a  point  which  has  been 
raised  in  the  argument  before  me,  but  which  I  understand  was  not 
made  in  the  court  below.  The  ^aintiffs  in  the  suit  besides  Mrs. 
Fowler,  are  alleged  to  be  her  children ;  but  it  has  been  said  that, 
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although  the  bill  contains  such  an  allegation,  there  is  no  admissioni 
on  the  part  of  the  defendants,  of  the  identity  of  those  plaintiffs,  nor 
any  evidence  in  support  of  it  in  the  cause ;  and  it  is  said  that  a  bill 
ought  to  be  dismissed  in  which  it  shall  appear  at  the  hearing  that 
persons  having  no  interest  in  the  subject-matter  of  the  suit  are  joined 
with  others  who  are  properly  made  plaintiiis.  The  plaintifis  contended 
that  such  an  objection,  if  valid,  was  too  late  at  the  hearing  of  tha 
cause,  and  after  the  plaintiffs'  case  had  been  heard ;  but  that,  at  all 
events,  the  pleadings,  raising  no  issue  in  regard  to  the  identity  of  the 
alleged  children,  but  such  identity  being  assumed  throughout  up  to 
rehearingf  would  allow  the  objection  to  be  repelled  by  an  affidavit* 
Several  cases  were  referred  to  as  authorities  in  support  of  the  argu« 
ment ;  but  in  all  the  cases  referred  to,  the  alleged  interest  of  tha 
plaintifis  to  whom  the  objection  applied  was  either  disproved  by  evi« 
dence  or  denied.  In  the  present  case  the  answer  contains  no  (feniali 
or  uses  any  expressions  importing  a  doubt  upon  the  fact  that  the 
plaintiffs  other  than  Mrs.  Fowler  were  her  children.  The  answer 
rather  |Hroceeds  upon  the  assumption  that  they,  in  truth,  possessed  the 
characters  ascribed  to  them  by  the  bill.  Supposing  the  objection  to 
have  been  taken  in  proper  time  and  in  proper  form,  its  validity  is  very 
doubtful ;  but  as  it  is,  in  fact,  taken,  I  think  it  cannot  be  sustained; 
and  it  is  so  obvious,  from  the  course  of  the  pleadings,  and  from  th^ 
fact  that  it  is  urged  for  the  first  time  upon  the  rehearing,  that  it  is  an 
entire  afterthought,  occurring  probably  for  the  first  time  after  hearing 
the  plaintiffa'  case,  that  if  I  thought  the  objection,  when  taken,  waa 
open  to  the  party,  I  should  feel  it  my  duty  to  receive  an  a£&davit  to 
repel  it.  I  have  not  come  to  the  conclusion  upon  the  merits,  which 
I  have  stated,  without  an  anxious  and  laborious  consideration  of  th^ 
case,  and  of  the  authorities  which  bear  upon  it,  because  I  have  felt 
that,  under  the  circumstances  disclosed  in  the  pleadings,  the  case 
bears  very  hardly  upon  the  defendant  Reynal,  who  has  been  influ« 
enced  solely  by  kindly  feelings  and  confidence  to  fail  in  the  observ- 
ance of  his  strict  legal  duties.  But  as  he  becamie  a  trustee  for  tfa^ 
benefit  and  security  of  the  children  of  the  marriage,  and  the  loss  of 
the  trust  fund  to  those  children  has  been  the  consequence  of  his  de- 
parture from  his  duty  towards  them,  they  are  entitled  to  the  remedy 
for  that  loss  which  the  decree  secures  to  them.  As  regards  Mrs. 
Fowler,  who  was  a  party  to  all  the  departure  from  duty  committed 
by  the  defendant  Reynal,  he,  being  a  professional  man,  must  have  been 
aware  that,  she  being  a  married  woman,  her  authority  and  sanction 
would  afford  no  excuse  or  justification  of  such  conduct  Being  ixnr 
pelled  by  a  conviction  of  the  duty  imposed  upon  me,  I  determine 
that  this  appeal  must  be  dismissed,  with  costs. 

VOL.  VII*  24 
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July  10, 1851. 

Practice  —  Paymeni  out  of  Particular  Fund. 

Where  the  oonrt  orders  payment  out  of  a  particnlar  fund  it  is  tantamonnt  to  a  decision,  not 
only  that  such  fand  is  liable  to  make  such  payment,  but  also  the  interest  dixected  to  be 
computed  thereon. 

By  the  decree,  arrears  of  maintenance  were  ordered  to  be  paid  out  of  a  fund  in  court,  con- 
sisting both  of  corpus  and  rents  of  real  estate,  and  it  was  referred  to  the  master  to  calculate 
interest  on  the  airears.  Upon  the  matter  coming  before  the  court  upon*tfae  mastei's 
report:  — 

Edd^  that  it  was  not  then  competent  for  the  parties  to  contend,  that  the  arrears  and  interest 
were  not  payable  out  of  the  corpus,  for  the  point  must  be  considered  settled  by  the  prior 
decree. 

The  testator,  who  died  in  1792,  devised  his  estates  to  his  executors 
and  trustees  for  a  term,  and  he  authorized  them  to  apply  300^  and  100^ 
for  the  maintenance  of  his  two  sons,  until  they  attained  twenty-one. 
These  sums,  in  consequence  of  the  litigation,  fell  greatly  into  arrear. 

The  master  having  found  the  amount  of  the  arrears,  they  were,  by 
an  order  made  on  the  2l8t  of  July,  1849,  directed  to  be  paid  out  of  a 
fund  in  court,  which  was  composed  of  the  produce  of  the  sale  of  the 
real  estate  and  of  the  rents  and  profits.  It  was,  at  the  same  time, 
referred  back  to  the  master  to  compute  interest,  at  rate  of  4  per  cent 
on  the  arrears  of  maintenance,  from  the  time  when  the  same  weie 
payable  and  ought  to  be  paid. 

The  master  having  found  the  amount  of  such  interest  the  cause 
came  on  for  further  directions. 

Mr.  Ujoyd  and  Mr.  W.  H.  Clarke  for  the  plaintiff. 

Mr.  R.  Palmer  and  Mr.  HaUeU  asked  for  payment  of  the  amount 
of  interest  found  due,  out  of  the  fund  in  court,  which  was  composed 
of  rents  and  capital.  They  armed  that  every  question  as  to  the  lia- 
bility of  the  real  estate  or  of  the  corpus^  had  been  determined  by  the 
last  decree. 

Mr.  W.  M.  JameSj  Mr.  Folletij  and  Mr.  Shapter^  for  other  parties. 

Mr.  Roupell  and  Mr.  PolCj  for  a  party  entitled  to  the  estate,  argued, 
that,  upon  the  terms  of  the  will,  the  maintenance  was  charged  on  the 
personal  estate  or  the  rents  and  profits,  but  not  on  the  corpus  of  the 
estate. 

[The  Master  of  the  Rolls.  You  must,  in  the  first  instance,  shew 
that  you  are  not  precluded  by  the  former  decree.] 

The  decree  contains  no  determination  or  declaration  of  the  right, 
and  it  does  not  appear  that  the  point  was  ever  adverted  to.     The  pay- 

^UBeavan,  127. 
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ment  must  have  been  ordered,  on  the  supposition  that  the  rents  were 
sufficient,  and  that  no  prejudice  would  occur  to  the  parties;  fori 
although,  for  convenience,  the  payment  was  ordered  out  of  the. fund 
in  court  generally,  still  that  aid  not  preclude  the  decision  of  the 
point,  when  a  further  distribution  became  necessary.  The  court 
would  not  now,  if  it  saw  that  the  maintenance  was  not  payable  out 
of  corpus^  continue  the  error.  The  fund  must,  therefore,  be  appor- 
tioned into  corpus  and  rents,  and  the  interest  paid  out  of  the  latter. 

The  Master  op  the  Rolls.  I  am  of  opinion  that  this  question  is 
determined  by  the  form  of  the  decree.  Although  it  is  very  desirablei 
as  far  as  possible,  that  the  rights  of  parties  should  be  settled  by  an 
express  declaration  of  the  court,  still  that  b  not  the  practice  in  a  great 
number  of  cases.  Where  the  court  makes  an  order,  or  directs  a  pay- 
ment out  of  a  fund,  which  would  be  quite  inconsistent  with  the  rights 
of  the  parties  unless  it  be  a  determination  of  those  rights,  it  would  be 
stultifying  its  orders,  if  it  were  not,  in  all  future  proceedings,  to  con- 
sider that  the  point  had  been  determined. 

If  an  order  be  made  for  payment  out  of  a  particular  fund,  it  neces- 
sarily involves,  that  the  court  considered  the  party  entitled  to  be  paid 
out  of  that  fund.  It  is  not  necessary  to  make  an  express  declaration 
of  such  right 

Here  is  a  direction  for  payment  of  the  arrears  of  maintenance  out 
of  a  mixed  fund,  standing  to  the  general  credit  of  the  cause,  arising 
from  corpus  i{  real  estate  and  from  the  rents  and  profits.  The  courti 
I  conceive,  thereby  determined,  that  such  arrears  were  pavable  out  of 
the  mixed  fund.  1  hold  that  this  is  tantamount  to  saymg,  that  the 
mixed  fund  is  liable  to  the  payment 

It  has  been  argued,  that  this  might  have  been  done  without  preju- 
dice to  the  rights  of  the  parties,  for  the  rents  might  have  been  sufficient 
to  make  the  payment  I  am  of  opinion,  that  the  construction  of  an 
order  of  the  court  ought  not  to  be  made  to  depend  on  the  particular 
fund  being  afterwards  ascertained  to  be  sufficient  The  court  would 
be  acting  blindly,  first,  to  order  a  payment  of  a  sum  charged  on  rents 
out  of  corpus  and  income,  and  leave  it  to  be  afterwards  ascertainedi 
whether  the  income  was  sufficient  to  make  the  payment  I  am  of 
opinion  that  wherever  the  court  orders  a  payment  out  of  a  mixed  fund, 
without  reserving  the  question  as  to  which  portion  of  the  fund  is  ulti- 
mately to  bear  the  payment,  it  is,  in  effect,  a  decision,  that  the  mixed 
fund  is  liable  to  make  the  payment  It  might  be  possible  afterwards 
to  separate  rents  from  corpus  for  other  purposes,  for  instance,  as 
between  other  parties,  as  between  the  tenant  for  life  and  remainder- 
man, but  not  as  against  the  person  receivinfi;  payment 

I  am  also  of  opinion,  that  the  question  of  interest  is  also  concluded. 
The  court  never  makes  a  reference  to  the  master  but  with  the  intention 
of  acting  on  the  report  Here  the  court  has  ordered  payment  of  a  sum 
out  of  the  aggregate  fund,  and  has  directed  the  master  to  compute 
interest  on  it  That,  I  conceive,  is  a  determination,  that  the  interest 
is  to  be  payable  in  the  sam.e  manner  and  out  of  the  same  fund  as  the 
principal.    If  the  decree  be  wrong,  the  only  way  of  setting  it  right  is 
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Julj  10, 1851. 

Practice  —  Payment  out  of  Particular  Fund. 

Where  the  court  orders  payment  oat  of  a  particular  fnnd  it  is  tantamount  to  a  decision,  not 
only  that  such  fnnd  is  liable  to  make  such  payment,  but  also  the  interest  dire^ed  to  be 
computed  thereon. 

By  the  decree,  arrears  of  maintenance  were  ordered  to  be  paid  out  of  a  fund  in  court,  con- 
sisting both  of  corpus  and  rents  of  real  estate,  and  it  was  referred  to  the  master  to  calculate 
interest  on  the  arrears.  Upon  the  matter  coming  before  the  court  upon*tfae  master's 
report:— 

Mdd^  that  it  was  not  then  competent  for  the  parties  to  contend,  that  the  arrears  and  interest 
were  not  payable  out  of  the  corpus,  for  the  point  must  be  considered  settled  by  the  prior 
decree. 

The  testator,  who  died  in  1792,  devised  his  estates  to  his  executors 
and  trustees  for  a  term,  and  he  authorized  them  to  apply  300^  and  100^ 
for  the  maintenance  of  his  two  sons,  until  they  attained  twenty-one. 
These  sums,  in  consequence  of  the  litigation,  fell  greatly  into  arrear. 

The  master  having  found  the  amount  of  the  arrears,  they  were,  by 
an  order  made  on  the  21st  of  July,  1849,  directed  to  be  paid  out  of  a 
fund  in  court,  which  was  composed  of  the  produce  of  the  sale  of  the 
real  estate  and  of  the  rents  and  profits.  It  was,  at  the  same  timCi 
referred  back  to  the  master  to  compute  interest,  at  rate  of  4  per  cent, 
on  the  arrears  of  maintenance,  from  the  time  when  the  same  were 
payable  and  ought  to  be  paid. 

The  mast^  having  found  the  amount  of  such  interest  the  cause 
came  on  for  further  directions. 

Mr.  lAoyd  and  Mr.  W.  H.  Clarke  for  the  plaintiff. 

Mr.  R.  Palmer  and  Mr.  Hailett  asked  for  payment  of  the  amount 
of  interest  found  due,  out  of  the  fund  in  court,  which  was  composed 
of  rents  and  capital.  They  argued  that  every  question  as  to  the  lia- 
bility of  the  real  estate  or  of  the  corpus^  had  been  determined  by  the 
last  decree. 

Mr.  W.  M  JameSy  Mr.  Follettj  and  Mr.  Shapter^  for  other  parties. 

Mr.  Boupell  and  Mr.  Poky  for  a  party  entit^led  to  the  estate,  argued, 
that,  upon  the  terms  of  the  will,  the  maintenance  was  charged  on  the 
personal  estate  or  the  rents  and  profits,  but  not  on  the  corpus  of  the 

estate. 

[The  Master  of  the  Rolls.  You  must,  in  the  first  instance,  shew 
that  you  are  not  precluded  by  the  former  decree.] 

The  decree  contains  no  determination  or  declaration  of  the  right, 
and  it  does  not  appear  that  the  point  was  ever  adverted  to.     The  pay- 
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within  their  spirit.  In  a  case  relating  to  Queen's  College,  Cam- 
bridge,^  Vice-ChanceUor  Wigram  made  an  order  similar  to  the  ono 
now  asked* 

The  Master  of  the  Rolls.  You  propose,  instead  of  selling  or 
charging  the  allotted  lands  for  the  purpose  of  defraying  the  expenses 
of  the  indosure  and  fencing,  to  pay  the  amount  out  of  compensation- 
money  belonging  to  the  rectory.  This  seems  a  very  reasonable  and 
wise  thing  to  do,  and  I  have  no  difficulty  in  following  the  cases  cited.* 


Ttlee  v.  Webb — Re  Hinton.' 

April  17, 1861. 

Solicitor '-^  Summary  JimsdicUofL 

Where  the  same  solicitor  was  emi>Io7ed  br  the  yendor  and  purchaser,  and  the  purchaser  paid 
his  porchase-money  to  the  solicitor,  and  was  afterwards  deprived  of  the  benefit  of  his  par- 
chase  bj  parties  haying  a  prior  eqnitaUe  mortgage,  which  was  known  to  the  solicitor  «l 
the  time  of  the  purchase: — 

HM,  that  the  conrt  had  no  jurisdiction,  on  petition  of  the  purchaser,  to  order  the  solicitor 
to  pay,  out  of  the  pnrchase-monej,  the  amount  of  the  equitable  mortgage,  as  the  money 
was  not  paid  to  him  as  the  solicitor  of  the  petitioner,  but  of  the  vendor ;  and  that  it  had 
no  jurisdiction,  on  petition,  to  order  the  sobdtor  to  make  compensation  to  the  purdiaser 
for  the  loss  sustained  throngh  his  negligence. 


This  petition  was  presented  by  a  Mr.  Wilson,  seeking  to  make 
Mr.  Hinton,  who,  the  petition  alleged,  had  acted  as  the  petitioner's 
solicitor  in  the  purchase  of  some  copyhold  property  from  Thomas 
Webb  for  220/L,  responsible  for  the  loss  sustained  by  the  petitioner  in 
consequence  of  that  transaction.  It  appeared  that  in  the  year  1838 
the  petitioner  contracted  for  the  purchase  of  the  property  in  question. 
At  the  time  of  the  purchase  the  property  was  subject  to  an  equitable 
mortgage  to  the  plaintiffs  in  this  cause,  created  by  Robert  Webb,  the 
father  of  Thomas  Webb,  by  deposit  of  the  copy  court  rolls ;  and  that 
Hinton  bad  also  an  equitable  mortgage  on  the  property  for  SOL  lent 

1  Ex  parte  Queen's  College.  Under  the  Willingham  indoenre  act,  which  passed  in 
the  9th  Tict.,  proprietors  lutving  a  limited  interest  were  empowered  to  charge  their 
allotment  with  the  expenses. 

The  coUeffe  in  FebnuuT',  1849,  charged  the  allotments  with  1502.  for  the  expenses. 

The  Camoridge  and  Huntingdon  Railway  took  part  of  the  college  lands,  and  the 
compensation  money  691il  was  paid  into  conrt  (hi  the  14th  December,  1849,  Vice- 
CSianceUor  Wigram  ordered  AOOL  to  be  paid  for  a  new  porehase,  and  150L  to  be  jjaid 
in  satisfaction  of  the  incumbrance,  and  the  interest  of  the  readue  to  be  paid  from  time 
to  time  to  the  college.  ^ 

*  Under  the  8  yVst  c.  18, 8.  73,  the  remiunder  of  the  fnnd  (182.)  was  ordered  to  be 
paid  to  ^e  rector  for  his  own  nse,  for  ^  injury,  inconvenience,  and  annoyance "  tna- 
tttnedbrhim.    Qw  Ex  parU  The  Bectar  of  littU  Siei^nngf  6  BmI^^ 

'  16  Jar.  1028 ;  14  BeaTaa.  14. 
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by  a  rehearing.     I  must  direct  payment  of  the  interest  out  of  the  resi* 
due  of  the  fund  in  court 

The  great  inconvenience  of  holding  otherwise  is  apparent  from  the 
consequences  which  would  ensue,  if,  upon  further  inquiry,  it  appeared 
that  the  rents  alone  were  insufficient  to  meet  the  amount  already  paid* 


Ex  parte  Lockwood  ;  t^  re  The  Oxford^  Worcester,  &X2., 

Railway  Company.^ 

July  12, 1851. 

Practice  —  Payment  into  Court, 

XSnfL&r  an  iaeloiiire  act,  some  lands  were  allotted  to  a  rector,  -who  had  a  power  of  selling  to 
pay  the  expenses.  Under  a  railway  act,  eompensation  was  made  m  respect  of  other  li^da 
«f  the  rectory  and  paid  into  oonrt.  The  covt  sanctioned  the  application  of  the  money  in 
court  to  the  payment  of  the  expenses  of  the  inclosnre. 

This  was  the  petition  of  the  Rector  of  Kingbam,  from  which  it 
appeared,  that,  by  the  Greneral  Indosure  Act  (6  &  7  W.  4,  c.  115 ; 
sect.  46,  and  41  Greo.  3,  c.  109,  s.  30,  the  commissioners,  at  the  request 
of  tenants  for  life,  &c.,  are  empowered  to  sell  part  of  their  aliotmentSy 
to  defray  ^<  the  costs,  charges,  and  expenses  "  of  putting  the  act  into 
execution,  and  ^  the  expenses  of  fencing,  ditching,  subdividing,  and 
Inclosing  such  allotments."  There  was  an  indosure  of  the  common 
lands  of  the  parish  of  Edngham,'  and  about  sixty-two  acres  were 
allotted  to  the  rector.  The  commissioner,  by  his  award,  dated  in 
December,  1850,  settled  the  proportion  of  his  charges  and  expenses, 
amounting  to  134/.  6s.  8(2.,  which  was  paid  by  the  rector.  The  rector 
had  also  paid  a  sum  of  247^  58,3d.  ^  in  fencing,  ditching,  sabdividingi 
and  inclosing "  his  '<  allotments." 

The  above  named  railway  company  had  paid  4002.  by  way  of  com« 
pensation,  for  the  annoyance,  injury,  and  deterioration  to  certain 
other  lands  belonging  to  the  rectory,  and  which  sum  had  been  paid 
into  court 

The  rector  now  asked,  that. the  amount  of  the  costs  of  the  indosure, 
and  of  the  fencing,  &c.,  might  be  paid  out  of  the  4002.  now  in  court 

Mr.  RoupeU  and  Mr.  Pole,  in  support  of  the  petition.  Under  the 
Lands  Clauses  Consolidation  Act,  8  Vict  c.  18,  s.  69,  the  court  may 
applv  the  compensation-money  paid  by  railway  companies,  ^  in  the 
purchase  or  redemption  of  the  land  tax,  or  the  discharge  of  any  debt  or 
incumbrance  affectinj|  the  land  in  respect  of  which  such  money  shall 
have  been  paid,  or  affecting  other  lands  settled  therewith  to  the  same 
or  the  like  uses,  trustif,  or  purposes."  Although  the  proposed  applica- 
tion  of  the  4002.  does  not  come  strictly  within  the  words,  it  is  plainly 

1 14  BeaTSB,  158. 
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within  their  spirit.  In  a  case  relating  to  Queen's  College,  Cam- 
bridge,^  Vice-ChanceUor  Wigram  made  an  order  similar  to  the  ono 
now  asked* 

The  Master  of  the  Rolls.  You  propose,  instead  of  selling  or 
charging  the  allotted  lands  for  the  purpose  of  defraying  the  expenses 
of  the  inclosure  and  fencing,  to  pay  the  amount  out  of  compensation- 
money  belonging  to  the  rectory.  This  seems  a  very  reasonable  and 
wise  thing  to  do,  and  I  have  no  difficulty  in  following  the  cases  cited** 


Ttlee  v.  Webb — JSe  Hinton.' 

April  17, 1851. 

Solicitor '-^  Simmarg  JtmsdictiatL 

Where  the  same  solicitor  was  emi>lo7ed  by  the  yendor  and  purchaser,  and  the  purchaser  paid 
his  parchase-monej  to  the  solicitor,  and  was  afterwaids  aeprired  of  the  benefit  of  his  pur- 
chase by  parties  baring  a  prior  equitable  mortgage,  irhich  was  known  to  the  solicitor  «l 
the  time  of  the  purchase:— 

Heidi  that  the  oonrt  had  no  jurisdiction,  on  petition  of  the  purchaser,  to  order  the  solicitor 
to  pay,  oat  of  the  porchase-money,  the  amonnt  of  the  equitable  mortgage,  as  the  money 
was  not  paid  to  him  as  the  solicitor  of  the  petitioner,  but  of  the  vendor;  and  that  it  had 
no  jurisdiction,  on  petition,  to  order  the  solicitor  to  make  compensation  to  the  pordiaser 
for  the  loss  sustained  through  his  negligence. 


This  petition  was  presented  by  a  Mr.  WilsoUi  seeking  to  make 
Mr.  Hinton,  who,  the  petition  alleged,  had  acted  as  the  petitioner's 
solicitor  in  the  purchase  of  some  copyhold  property  from  Thomas 
Webb  for  220/L,  responsible  for  the  loss  sustained  by  the  petitioner  in 
consequence  of  that  transaction.  It  appeared  that  in  the  year  1838 
the  petitioner  contracted  for  the  purchase  of  the  property  in  question. 
At  the  time  of  the  purchase  the  property  was  subject  to  an  equitable 
mortgage  to  the  plaintifls  in  this  cause,  created  by  Robert  Webb,  the 
father  of  Thomas  Webb,  by  deposit  of  the  copy  court  rolls ;  and  that 
Hinton  had  also  an  equitable  mortgage  on  the  property  for  SOL  lent 

1  Ex  parte  Queen's  College.  Under  the  WHlinghsm  Ladosore  act,  which  passed  in 
the  9th  Yict,  proprietors  Imving  a  limited  interest  were  empowered  to  charge  their 
allotment  with  the  expenses. 

The  coUese  in  FebnuuT',  1849,  charged  the  allotments  with  150^  for  the  expenses. 

The  Camoridge  and  Huntingdon  Railway  took  part  of  the  college  lands,  and  the 
compensation  money  6912.  was  paid  into  court  (hi  the  14th  December,  1849,  Yice- 
CSianoellor  Wigram  ordered  400iL  to  be  pud  for  a  new  porehase,  and  160L  to  be  fiaid 
in  satis&ction  of  tilie  incumbrance,  and  the  interest  of  the  residue  to  be  paid  from  time 
to  time  to  the  coUi^.  ^ 

*  Under  the  8  Vu^t.  c.  18,  8.  78,  the  reminder  of  the  fund  (18/.)  was  ordered  to  be 
pud  to  the  rector  for  his  own  use,  for  ^  injury,  ineonTenience,  and  annoyance "  sos- 
tuned  1^  him.    8e^  Ex  parU  The  Bector  of  litUe  SUi^^t  6  BmIiw;^ 

9  16  Jar.  1028 ;  14  Beavaiit  14. 
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by  him  to  the  said  Webb,  and  secured  by  deposit  of  the  copy  admit- 
tance of  Thomas  Webb.  The  petitioner  had  no  notice  of  these 
mortgages,  and  on  the  completion  of  the  purchase  he  paid  the  2202, 
to  Hinton,  who  acted  as  the  solicitor  of  Thomas  Webb  in  the  trans- 
action ;,  and  the  premises  were  duly  surrendered  to  the  petitioner,  and 
he  was  admitted.  Afterwards  the  plaintiffs  instituted  this  suit  for  the 
purpose  of  establishing  their  mortgage,  and  a  decree  of  foreclosure 
was  made  in  their  favor.  The  petitioner,  in  consequence  of  this 
decision,  now  presented  his  petition  against  Hinton,  under  the  sum- 
mary jurisdiction  of  the  court,  alleging  that  Hinton,  at  the  time  of 
'the  purchase,  knew  of  the  plaintiffs'  claim,  and  improperly  concealed 
it  from  the  petitioner ;  and  praying  that  Hinton  might  be  ordered,  out 
of  the  220^  paid  to  him  by  the  petitioner,  to  repay  to  the  petitioner 
the  amount  of  the  plaintiffs'  debt,  and  all  costs,  charges,  and  expenses, 
or  that  he  might  be  ordered  to  pay  to  the  petitioner  such  sum  of 
money  by  way  of  compensation  or  indemnity  in  respect  of  the  losses 
Bustained  by  the  petitioner,  or,  as  to  the  court  should  seem  fit 

Winstanlet/f  for  the  petitioner,  contended  that  this  case  came  within 
the  summary  jurisdiction  of  the  court  in  respect  to  solicitors.  The 
petitioner  had  suffered  loss  by  the  negligence  of  his  solicitor,  who  was 
Uable  to  make  him  compensation ;  and  as  the  latter  had  received  the 
petitioner's  money  in  his  character  of  solicitor,  the  court  had  jurisdic- 
tion to  make  him  indemnify  the  petitioner  out  of  it  [He  cited  Oraig 
V.  Watson^  8  Beav.  427 ;  Re  Knight^  1  Bing.  91 ;  Smny  v.  Ranger^ 
13  Sim.  118 ;  and  Ex  parte  Sharp,  1  Jur.  405.] 

Bagshawcj  contra,  was  not  heard. 

Sir  John  Rohillt,  M.  R.,  was  of  opinion  that  the  court  had  no 
jurisdiction  in  the  matter.  The  latter  part  of  the  prayer  of  the  peti- 
tion was  nothing  more  nor  less  than  asking  the  court  to  make  a  soli- 
citor pay  the  petitioner  compensation  or  damages  for  misconduct-in  a 
transaction  not  in  a  suit  in  the  court,  but  in  a  matter  out  of  court, 
and  having  no  reference  to  any  suit  or  proceeding.  He  doubted 
whether  this  could  be  done  by  bill ;  but  he  was  clearly  of  opinion 
that  the  court  had  no  such  jurisdiction  on  petition.  As  to  the  other 
part  of  the  prayer,  the  mere  fact  that  a  party  was  dealing  with  a  soli- 
citor did  not  give  any  right  to  proceed  summarily  against  such  soli- 
citor by  petition;  though,  if  a  party  pay  a  sum  of  money  to  his 
solicitor  in  the  relation  of  solicitor  and  client,  the  court,  no  doubt, 
will  inquire  summarily  into  the  matter.  In  this  case  Hinton  was  not 
only  the  solicitor  of  the  petitioner,  but  also  of  Webb,  the  vendor. 
The  parties  met  to  complete  the  admission  to  the  copyholds,  which 
was  done,  and  then  they  adjourned  to  Hinton's  office  to  complete  the 
business.  The  petitioner  received  the  purchase-money  from  the  party 
from  whom  he  borrowed  it,  on  security  otAhe  property,  to  enable  him 
to  buy  it,  and  the  petitioner  paid  it  over  to  Hinton.  It  was  clear  that 
it  was  not  paid  to  Hinton  as  the  solicitor  of  the  petitioner,  but  of  the 
vendor.    It  was  a  complete  payment  to  Thomas  Webb,  as  much  so 
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as  if  the  money  had  been  paid  into  bis  bands,  and  the  petitioner 
could  not  reclaim  it  The  only  ground  on  which  Hinton  could  be 
ordered  to  repay  the  money  was,  that  be  received  it  as  the  solicitor  of 
the  petitioner,  which  was  not  the  fact  Under  these  circumstances  the 
petitioner  was  not  entitled  to  the  relief^  and  his  petition  must  be  dis* 
missed,  with  costs. 


The  Attorney-General  v.  The  Birmingham  and  Oxford  Junc- 
tion Railway  Company,  The  Great  Western  Railway  Com- 
PANY,  AND  The  BirminghaMi  Wolverhampton,  and  Dudley 
Railway  Company.^ 

Juat  86,  1861. 

hgunction — Information  to  compel  Bailwa^  Company  to  complete 

road — Bights  of  shareholders — Mandamus. 

An  infonnstion  wa»  filed  ytKyiag  a  dedention  ihat  the  abore-named  railwajr  oompaniee 
were  bound  to  constroct  the  whole  of  certain  lines  of  nulway,  and  to  open  the  whole  for 
pablic  traffic  simultaneonslj,  and  for  an  injunction  to  preyent  them  from  making  one  line 
without  another,  and  from  opening  one  line  until  another  was  made,  or  until  the  notioea 
to  treat  were  giren  to  the  landowners  preliminary  to  making  such  other  line.  A  general 
demurrer  to  tms  bill  was  allowed,  the  Vice-Chanoellor  ffuaraincf  himself  from  expressing 
any  opinion  as  to  what  he  should  haye  done  if  tiiis  had  Deen  a  bill  by  a  shareholder,  or  an 
in&rmation  and  bill  instead  of  an  infinrnatioft  only. 

If  the  public  interests  repesented  by  the  attomey-genefal  were  entitled  to  haye  the  second 
line  of  railway  made,  tiiey  should  proceed  by  mandamus. 

The  fact  that  the  writ  of  mandamus  could  not  be  obtained  till  after  the  long  yacation  did  nol 
giye  any  eq[uity  that  could  siypport  the  infbrmatioo. 

This  case  came  on  upon  a  demurrer  to  an  information  filed  at  the 
relation  of  Mr.  Freer  and  others,  praying  that  it  might  be  declared 
that  the  Birmingham  and  Oxford  Junction  Railway  Company  were 
bound  to  construct  the  whole  of  the  lines  of  railway  which,  by  their 
act  of  1846,  they  were  authorized  and  empowered  to  conslruct,  and 
particularly  the  diverging  line  of  railway  from  Tinwood-green  to 
Stratford-upon-Avon ;  and  that  they  were  bound  to  open  the  whole 
of  the  lines  for  public  traffic  simultaneously.  The  information  also 
prayed  for  an  injunction  against  the  companies  to  restrain  them  from 
proceeding  with  the  construction  of  the  Oxford  and  Birmingham  line 
without  commencing  and  proceeding  with  the  line  from  Tinwood- 
green  to  Stratford-upon-Avon,  and  from  opening  the  Oxford  and  Bir- 
mingham line  for  traffic  until  the  Stratford  line  should  be  constructed 
and  ready  to  be  opened  for  traffic,  or  until  the  Birmingham  and  Ox- 
ford Company  should  have  given  notice  to  the  landowners  on  the 
Stratford  fine  of  their  intention  to  treat  for  and  purchase  lands  for  the 
purpose.     A  general  demurrer  was  filed  to  this  information. 


1 15  Jur.  1024. 
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BelheU  and  G.  L.  Russell  appeared  in  support  of  the  demurrer. 

Bacon  and  W.  T.  &  Daniel^  in  support  of  the  information,  cited 
Reg.  V.  The  Eastern  Counties  Railway  Company^  10  Ad.  &  EL  531| 
and  Cohen  v.  Wilkinson,  12  Beav.  125;  b.  c.  1  Mac.  &  G.  481 ;  1  Hall 
&T.644. 

ICnight  Bruce,  V.  C,  (without  hearing  the  reply,)  said,  that  the 
prayer  of  the  information  asked  a  declaration  that  the  defendants 
were  bound  to  open  two  lines  simultaneously,  and  that  they  should 
not  open  one  until  they  opened  another,  or  gave  proper  notices  to 
landowners  for  the  purpose  of  making  the  diverging  line ;  in  other 
words,  that  they  should  not  do  one  thing  unless  and  until  they  did 
another.  A  particular  injunction  was  asked,  and  a  general  injuno* 
tion  beyond  a  mere  declaration,  but  no  specific  relief  was  asked 
As  to  the  injunction  prayed,  his  Honor  particularly  desired  to  be 
understood  as  not  giving  any  opinion  as  to  what  it  would  have 
been  right  to  do  if  Uie  case  had  been  brought  before  the  court  on  a 
bill  filed  by  a  shaareholder  or  a  landowner,  or  upon  an  information 
and  bill  instead  of  an  information  only.  He  was  imable  to  per« 
ceive  how  the  interests  of  the  public  at  large  could  be  concerned  in 
the  prevention  of  the  opening  or  construction  of  one  part  of  a  rail* 
way  until  another  should  be  commenced  or  proceeded  with,  or  imtil 
certain  notices  should  have  been  given.  There  might  be  private  in- 
terests  liable  to  be  affected,  but  how  those  of  the  public — of  her 
Majesty's  subjects  generally — could  be  injured  by  the  partial  open- 
ing of  the  line  he  could  not  understand.  As  to  the  prayer  for  gene- 
ral relief,  he  could  not  see  what  order  could  be  made,  unless  one 
granting  a  mandatory  injunction,  or  an  order  to  compel  the  company 
to  make  a  railway  along  the  diverging  line.  It  had  been  arguedf^ 
that  although  technically  particular  relief  was  not  asked,  yet,  under 
the  prayer  for  general  relief,  an  order,  having  the  same  force  sub- 
stantially as  an  injunction,  might  be  made,  ^pon  this  he  gave  no 
opinion.  '  If  the  public  interests  represented  by  the  attorney-gene- 
ral were  entitled  to  have  the  diverging  line  of  railway — the  raUway 
to  Stratford-upon-Avon  —  made,  the  proceeding  by  writ  of  manda- 
mus was  open  to  the  public  An  order  or  an  injunction  could  not 
be  so  conveniently  put  in  force  as  a  writ  of  mandamus.  It  had 
been  said  that  a  writ  of  mandamus  could  not  be  obtained  until 
November  next.  That  might  be  so,  but  if  so,  it  did  not  constitute 
an  equity  to  come  to  the  court  of  chancery.  The  demurrer  must 
be  allowed. 
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GOODB   V.    Wb8T,* 
Norember  14,  1851. 

Claim  must  disclose  all  the  Facts  in  the  Plaintiff^ s  Knowledge  —  7Vti#« 
tee  Indemnity  Acts  —  Jurisdiction  over  Fund  paid  into  Court  under* 

Parties  resorting  to  the  summary  jarisdiction  of  the  court  by  claim  are  boond  to  state  all 
tiie  facts  of  Uie  case  wfaidh  are  within  their  own  knowledge,  and  are  not  justified  in 
merely  statine  those  fiscts  which  ^ey  may  consider  material  in  the  Tiew  they  take  as  to 
the  relief  to  which  they  may  be  entitled- 

Tbertfoie,  idiere  the  eestai  yiis  tmsl  of  an  atiqnot  share  of  a  tmst  fond,  being  aware 
that  the  trustees  had  severed  the  share,  and  paid  it  into  court  under  the  Trustee  Indemnity 
Acts,  retaining  only  a  sum  in  respect  of  costs,  filed  a  cUum,  suppressing  the  foct  of  the 
severance,  and  payment  into  court  of  the  aliquot  share,  and  seeking  to  have  the  whols 
trust  fimd  administered  by  decree  of  the  court,  the  daim  was  dismissed,  with  costs. 

Where  trustees  have  paid  an^  portion  of  their  tmst  fund  into  court  under  the  Trastes 
Indemnity  Acts,  10  &  11  Vict  c.  98,  and  12  &  13  Vict  c.  74,  the  original  jurisdiction  of 
the  court  br  bill  is  gone  as  to  the  portion  so  paid  in,  and  the  rem^y  of  the  cestui  qut 
trust  can  only  be  ptosecnted  nnder  the  provisSons  of  the  statute. 

The  case  appearing  upon  the  claim  was  as  follows : — By  a  settle* 
ment,  dated  the  20th  December,  1844,  executed  by  and  between  Edward 
King  and  Ann  his  wife  of  the  first  part,  and  the  defendants,  Thomas 
West  and  Thomas  Freeman,  of  tlie  other  part,  all  that  one-sixth  part 
of  the  said  Ann  Sing,  or  of  the  said  Edward  Bing  in  her  right,  of  and 
in  the  moneys  of  the  public  stocks  or  funds,  leasehdd  premises,  moneys, 
and  all  and  singular  the  personal  estate  and  effects  of  Charles  Sayer, 
the  testator,  therein  named,  was  assigned  and  transferred  to  West  and 
Freeman,  upon  trust  to  get  in  the  same,  and,  in  the  first  place,  raise 
thereout  the  several  sums  therein  mentioned,  amounting  in  the  whole 
to  950^  and  apply  such  sums  in  manner  therein  mentioned,  and  then 
to  stand  possessea  of  the  residue  of  the  said  trust  premises,  upon  trust 
for  such  purposes,  or  as  Edward  Bing  and  Ann  his  wife  should  by 
deed,  executed  in  manner  therein  mentioned,  jointly  appoint ;  and  in 
default  of  joint  appointment,  then  as  the  survivor  of  Edward  Bing 
and  Ann  his  wife  should  appoint :  and  as  to  the  other  three  undivided 
fourth  parts  of  the  residue  of  the  said  trust  premises,  and  as  to  the 
first-mentioned  one  fourtii  part,  in  default  of  some  appointment 
thereof  as  aforesaid,  or  as  to  so  much  thereof  as  such  appointment 
should  not  extend  to,  the  trustees  were  to  stand  possessed  thereof, 
upon  trust  for  Ann  Bing,  during  the  joint  lives  of  herself  and  husband, 
for  her  separate  use,  remainder  to  the  survivor  of  herself  and  husband ; 
and  after  the  death  of  such  survivor,  to  apply  the  same  for  the  benefit 
of  the  parties  therein  mentioned.  By  deed-poll,  duly  executed,  and 
dated  the  6th  June,  1845,  Edward  Bing  and  Ann  his  wife,  in  exercise 
of  the  power  reserved  to  them  jointiy  by  the  settiement,  directed  and 
appointed  th^  the  defendants,  West  and  Freeman,  should  stand 
possessed  of  one  fourth  part  of  the  residuaiy  premises  comprised  in 
the  settiement  of  1844,  upon  trust  for  Mrs.  King  for  her  life,  for  her 

>15  Jnr.  1025. 
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separate  use ;  and  after  the  decease  of  either  of  them,  the  said  Edward 
Bing  and  Ann  his  wife,  upon  trust  for  the  survivor  of  them  for  life; 
and  after  the  death  of  the  survivor  of  them,  upon  trust  to  pay  over  the 
said  one  fourth  part  to  the  plaintiff,  Thomas  Goode,  who  was  the  son 
of  Mrs.  Ring  by  a  former  marriage.  On  the  6th  November,  1846,  the 
defendants.  West  and  Freeman,  received  the  one  sixth  share  of  Mrs. 
Ring  in  the  estate  of  Sayer,  the  testator,  amounting  to  the  sum  of 
3031/.  55.  6(2.,  and  paid  thereout  the  950/.,  in  manner  directed  by  the 
settlement,  thus  leaving  a  sum  of  2081/.  5^.  6(L  in  their  possession 
upon  the  trusts  of  the  settlement  On  the  25th  November,  1846,  this 
sum  was  invested  by  them  in  the  purchase  of  1088/.  8^.  lie/.,  3/.  5s. 
per  cent  Bank  Annuities,  and  the  dividends  thereof  were  paid  by 
them  to  Mrs.  Ring  till  April,  1848,  when  the  fund  was  sold  out,  and 
the  proceeds,  amounting,  after  the  deduction  of  the  expenses,  to  a  net 
balance  of  1777/.  135.  M.,  lent  by  the  trustees  upon  mortgage.  Mrs. 
Ring  survived  her  husband,  Edward  Bing,  and  died  in  January,  1850, 
the  income  of  the  residuary  trust  premises  comprised  in  the  settlement 
having  been  paid  to  her  till  October,  1849.  The  claim  sought  to  have 
the  1777/.  135.  4</.,  and  the  arrears  of  interest  from  October,  1849, 
administered  under  the  direction  of  the  court  At  the  hearing  of  the 
claim  affidavits  were  read  on  behalf  of  the  plaintiff  and  defendantSi 
from  which  it  appeared  that  a  correspondence  had  been  carrying  on 
between  the  parties  from  January  to  November,  1850,  in  which  it  was 
agreed  that  444/.  85.  5c/.  was  due  to  the  plaintiff  in  respect  of  the 
principal,  and  17/.  125.  2d.  in  respect  of  the  interest  of  his  share  of  the 
mortgage  fund,  and  in  which  the  defendants  offered  to  pay  those  sums 
to  the  plaintiff  on  his  executing  a  release,  and  either  delivering  up  the 
deed  01  appointment  of  June,  1845,  or  furnishing  to  the  defendants  an 
attested  copy  thereof,  accompanied  with  a  covenant  to  produce  the 
original  at  his  expense.  These  terms  were  resisted  by  the  plaintiff, 
who  agreed  to  execute  and  pay  the  expense  of  a  deed  of  release,  but 
uisisted  that  the  expense  of  procuring  an  attested  copy  of  the  deed 
of  appointment,  and  of  a  covenant  to  produce  the  same,  should  be 
borne  by  the  defendants.  Finally,  on  the  27th  November,  1850,  the 
defendants  paid  into  court,  under  the  provisions  of  the  Trustee  Indem* 
nity  Act,  10  &  11  Vict  c.  96,  extended  by  the  12  &  13  Vict  c.  74, 
the  sums  of  444/.  85.  5d  and  17/.  125.  2d.,  in  respect  of  the  plaintifTs 
one  fourth  of  the  trust  fund  and  interest,  minus  the  sum  of  25/.  de- 
ducted  by  them  for  costs  alleged  to  have  been  incurred  by  them  in 
respect  thereof. 

The  Solicitor'  General  ana  Youngej  for  the  plaintiff,  contended  that 
the  plaintiff  was  not  bound  to  reganl  the  fund  paid  into  court  as  his 
share  of  the  trust  fund,  but  that  he  was  entitled  to  have  the  whole 
1777/.  135. 4i2.,  and  interest,  administered  under  the  decree  of  the  court 
The  trustee  Freeman,  who  was  a  solicitor,  had  acted  ^  professionally 
throughout  the  matter,  and  was  entitled,  therefore,  only  to  his  costs 
out  of  pocket  The  sum  of  25/.,  which  had  been  deducted  in  respect 
of  those  costs,  was  excessive.  As  the  plaintiff  disputed  such  deduo« 
tion,  he  could  not  proceed  under  the  dhrustee  Indemnity  Act,  which 
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provided  no  means  of  making  the  costs  deducted  by  the  trostees  the 
subject  of  inquiry.  Had  the  plaintiff  proceeded  under  the  act,  he 
would  have  been  bound  by  that  deduction.  In  re  Bloye^i  Trusty 
1  Mac  &  G.  488. 

J.  Bailey  and  Simpson^  for  the  defendants,  the  trustees,  contended 
that  the  case  was  a  fit  one  for  proceeding  under  the  act  The  amount 
set  apart  in  respect  of  the  plaintiff's  one  fourth  of  the  trust  fund,  and 
interest  thereon,  had  been  agreed  to  and  approved  by  him  throughout 
the  correspondence ;  the  only  matter  in  dispute  being  the  expense  of 
the  covenant  to  produce  the  deed  of  appointment,  and  of  procuring 
an  attested  copy  thereof.  The  amount  so  agreed  upon  having  been 
paid  into  court  under  the  act,  the  propriety  of  the  deduction  of  25L 
was  substantially  the  only  matter  upon  which  relief  could  be  given 
upon  a  claim.  As  to  the  fund  paid  in,  the  jurisdiction  of  the  court 
by  bill  or  claim  was  gone.  The  case  appearing  upon  the  claim  was 
not  the  case  upon  which  the  court  was  called  upon  to  adjudicate. 
The  claim  ought,  therefore,  to  be  dismissed,  for  in  suits  by  claim  the 
parties  were  bound  to  proceed  secundum  allegata  et  probata,  {Pen- 
np  v.  Penny f  9  Hare,  39 ;  s.  c.  4  Eng.  Rep.  55 ;  Johns  v.  Masonj  9  Hare, 
29 ;  s.  c.  3  Eng.  Rep.  272.)  Upon  the  case  as  it  stood  on  the  claim,  it 
was  impossible  for  the  court  to  see  its  way  to  a  decree,  and  upon  that 

? round  also  it  ought  not  to  be  entertained.   (Eccles  v.  Cheyne^  15  Jur. 
44 ;  s.  c.  5  Eng.  Rep.  212.) 

The  Solicitor*  General  re^MeA. 

Sir  Georob  Turner,  V.  C,  said  that  a  claim  had  a  short  time 
previously  come  under  his  consideration,  upon  which  he  had  expressed 
an  opinion  upon  a  point  which  also  involved  the  case  before  him. 
That  was  a  claim  for  the  redemption  of  a  mortgage ;  and  upon  the 
hearing,  it  came  out  upon  the  affidavits  that  there  had  been  a  release 
of  the  equity  of  redemption.  The  plaintiff  in  that  case  had  filed  the 
daim  without  noticing  the  release  of  the  equity  of  redemption ;  and 
he  (the  Vice-Chancellor)  on  that  occasion  expressed  an  opinion  which 
he  still  adhered  to,  viz.  that  parties  resorting  to  the  summary  juris- 
diction of  the  court  upon  claims  are  bound  to  state  the  facts  of  the 
case  which  are  within  their  knowledge,  and  that  they  are  not  justified 
in  bringing  a  case  before  the  court,  not  as  it  really  stands,  but  as  it 
would  have  stood  in  the  view  the  parties  may  entertain  of  what 
relief  they  are  entitled  to.  If  they  put  before  the  court  a  case  not 
fully  stating  the  facts,  the  court  ought  not  to  entertain  the  claim,  but 
dismiss  it,  whatever  course  it  might  pursue  to  preserve  the  rights  of 
the  parties  on  a  claim,  if  properly  brought  The  claim  before  him 
was  filed,  stating  a  settlement,  under  which  1777/.  13^.  Ad.  was  settled 
upon  trusteesyias  to  one  fourth,  for  a  certain  person  for  life,  and,  sub- 
ject to  the  life  interest,  for  the  appointee  of  the  tenant  for  life,  and  as 
to  the  remaining  three  fourth  parts  of  the  fund,  subject  to  distinct  and 
separate  trusts.  Before  the  claim  was  filed,  it  was  known  to  the 
plaintiif,  from  the  27th  November,  1850,  that  the  three  fourths  had 
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been  severed  from  the  one  fourth,  and  that  the  one  fourth  bad  been 
paid  into  court  under  the  Trustee  Indemnity  Act.  The  daim  took 
no  notice  whatever  of  the  application  of  the  fund,  but  sought  to  have 
the  whole  1777/.  135.  4dL  administered  under  the  decree  of  the  court 

Until  set  right  by  higher  authority,  he  (the  Vice-Chancelior)  must 
entertain  a  strong  opinion  that  a  claim  of  this  kind  should  state  to 
the  court  the  actual  facts  of  the  case ;  and  that  if  it  withholds  those 
facts,  and  takes  the  chance  of  relief  resulting  from  what  may  turn  up 
upon  the  affidavits,  it  ought  not  to  be  adjudicated  upon.  It  was  the 
duty  of  the  plaintiff,  upon  a  claim,  to  proceed  secundum  aUegaia  et 
probata;  and  as  the  case  suggested  by  the  claim  was  not  the  case  the 
court  was  called  to  adjudicate  upon,  on  that  ground  he  thought  the 
daim  must  be  dismissed.  The  question  was,  whether  it  should  be 
dismissed  with  or  without  costs ;  but,  however  that  might  be,  i^  would 
be  dismissed  without  prejudice  to  any  other  proceeding  the  plaintifT 
might  be  advised  to  take.  With  regard  to  what  had  been  done  by 
the  trustees,  no  doubt  the  jurisdiction  of  the  court  by  bill  was  gone 
as  to  the  fund  paid  by  them  into  court  under  the  act  The  enact* 
ment  of  the  act  was  to  the  effect,  that  the  trustees  may  pay  into  court 
any  moneys,  and  that  such  payment  into  court  shall  be  a  discharge  of 
the  trustees  as  to  what  they  shall  so  pay  in.  If  the  act  had  said  cUl 
moneys,  and  part  only  were  paid  in,  it  might  well  be  contended  that 
the  original  jurisdiction  of  the  court  by  bill  remained  The  distinc« 
tion,  however,  was,  that  the  act  said  any  moneys,  and  that  payment 
into  court  shall  be  a  discharge  as  to  those.  He  was  of  opinion  that 
the  remedy  of  the  plaintiff  as  to  the  sum  paid  in  could  be  prosecuted 
only  under  the  statute,  and  not  under  the  ordinary  jurisdiction  of  the 
court  by  bill  or  claim.  The  effect  of  that  was,  that  the  case  appear- 
ing upon  the  claim,  if  indeed  it  could  be  entertained  at  all,  was  re- 
duced to  a  claim  for  the  25/.  retained  in  hand  by  the  trustees  for  their 
costs.  For  the  reasons  already  given,  he  did  not  think  he  could  enter- 
tain that  claim,  and  the  only  question  was,  whether  it  should  be 
dismissed  with  or  without  costs  to  the  trustees. 

Trustees  were,  undoubtedly,  entitled  in  all  cases  to  apply  under  the 
statute  for  protection ;  and  he  was  of  opinion,  on  looking  through  the 
correspondence  in  evidence,  that  they  had,  in  the  present  case,  unan- 
swerable grounds  for  coming  for  the  protection  of  the  statute.  How- 
ever, though  so  entitled,  they  were  not  entitled  to  settle  their  own 
charges  against  the  estate.  What  he  had  to  consider  was,  whethery 
if  the  trustees  had  paid  over  the  whole  trust  fund,  less  the  amount 
retained  for  costs,  without  prejudice  to  the  right  of  the  cestui  que 
trust  to  dispute  the  amount  so  retained — whether,  in  that  case,  a  bill 
could  have  been  filed  by  the  cestui  que  trust  to  recover  the  amount 
which  the  trustees  had  retained.  Now,  if  it  should  appear,  on  the 
result  of  a  bill  of  that  kind,  that  the  trustees  were  truly  entitled  to  a 
certain  amount  of  the  costs  retained  by  them,  and  there  being  no 
fraudulent  conduct  on  their  part  that  they  had  retained  an  amount 
beyond  that  which  the  law  would  strictly  allow  them  for  their  costSi 
he  (the  Vice- Chancellor)  did  not  think  that  the  fact  of  having  retained 
an  amount  beyond  what  they  were  entitled  to  would  be  a  ground  for 
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depriving  the  trastees  of  their  costs  of  suit  That  being  so  in  the  case 
of  a  suit  by  bill,  the  same  reasoning  would  apply  to  the  case  of  a  suit 
by  claim.  He  could  not,  therefore,  refuse  the  trustees  their  costs, 
though  he  gave  them  with  reluctance,  seeing  that,  by  a  little  forbear- 
ance on  their  part,  they  might  have  prevented  the  claim  from  being 
filed.  The  claim  was  then  dismissed,  with  costs,  but  without  preju- 
dice to  the  right  of  the  plaintiff  to  proceed  as  he  might  be  advised  for 
the  251. 


Williams  v.  Chard  and  Others.^ 

Norember  6  and  8,  1851. 

Demurrer  'to  a  Bill  of  Revivor. 

After  decree  an  administration  snit  abated  by  the  marriage  of  a  female  plaintiff.  Preyioosly 
to  snch  abatement  the  master  had  committed  Ij^e  prosecntion  of  the  suit  to  a  pecuniarj 
le^tee,  who  was  not  a  party  thereto.  This  legatee  applied  to  the  plaintiffs  to  rerive  the 
suit,  and  on  their  refosiu  filed  a  bill  of  revivor  in  her  own  name.  A  demurrer  to  this  bill 
was  allowed,  on  the  ground  that  the  legatee  had  no  right  to  file  it  without  a  previous  appli- 
cation to  the  court. 

The  master^s  authority  to  conmiit  the  prosecntion-  of  a  suit  to  any  person  applies  only  to 
proceedings  in  his  own  office. 

An  order  to  revive  made  on  such  a  bill  would  be  abortive. 

This  was  a  demurrer  to  a  bill  of  revivor,  filed  under  the  following 
circumstances: — J.  C.  Forsyth, by  his  will, dated  in  1807, bequeathed 
to  his  sons,  J.  C.  Forsyth  and  J.  Forsyth,  since  deceased,  all  real  and 
personal  property  of  which  he  might  die  seized  or  possessed,  upon  trust 
to  raise  6000/.  and  invest  the  same,  and  to  apply  the  interest  of  such 
investment  for  the  benefit  of  his  son  Francis  until  he  attained  twenty- 
three,  and  on  his  attaining  that  age,  to  pay  the  capital  to  him,  and 
the  securities  on  which  the  same  should  have  been  invested ;  and  he 
appointed  the  said  J.  C.  Forsyth  and  J.  Forsyth  executors  of  his  said 
will  By  a  codicil  thereto,  after  reciting  his  will  as  to  the  said  bequest 
of  6000/.,  the  said  testator  declared  that  4000/.  only,  part  thereof, 
should  be  raised  immediately  after  his  death,  in  manner  declared  by 
his  said  will  of  the  6000/. ;  and  as  to  the  2000/.,  the  remainder  of  the 
6000/.,  the  same  should  be  raised  when  Francis  attained  twenty-three, 
and  not  before ;  and  that  the  trustees,  or  the  survivor,  should'^tand 
possessed  of  the  2000/.,  upon  trust  to  purchase  leasehold  premises  or 
ground-rents  for  a  term  of  not  less  than  forty  years,  and  to  receive  the 
rents  and  profits  thereof,  and  pay  them  to  Francis  for  the  term,  if  he 
should  so  long  live ;  if  he  died  sooner,  then  to  pay  the  same  rents,  and 
assign  the  same  and  the  leases,  to  the  appointees  of  Francis  by  will ; 
and  in  default  of  appointment,  upon  certain  further  trusts  therein 
mentioned.     Francis  attained  twenty-three,  and  the  sum  of  4000t 

1 15  Jur.  1026 ;  21  Law  J.  Bep.  (k.  b.)  Chanc.  9. 
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was  paid  to  him  at  that  age ;  2000/.  were  raised  as  directed,  and 
1300/.,  part  thereof,  invested  in  the  purchase  of  leaseholds  and  ground- 
rente.  In  1817,  J.  Forsyth  died;  in  March,  1827,  Francis  became 
insolvent,  and  Harding  and  Gell  were  chosen  his  assignees,  and  the 
effects  of  Francis  were  duly  conveyed  to  them.  His  life  interest  in 
the  leaseholds  was  sold  under  the  insolvency,  and  the  purchaser  con* 
tinued  in  possession  thereof  until  his  death.  By  his  will,  dated 
August,  1833,  Francis,  after  reciting  the  said  will  and  codicil  of  J.  C. 
Forsyth,  and  the  power  of  appointment  thereby  given  to  him,  ap- 
pointed the  leaseholds  and  the  2000/.,  and  all  other  benefit  under  the 
said  will  or  codicil,  and  all  other  his  goods  and  chattels^  except  his 
household  furniture,  to  the  defendante,  W.  Chard  and  E.  Chard,  upon 
trust  to  pay  his  funeral  and  testamentary  expenses,  certain  of  his 
debts,  and  his  legacies  therein  given ;  and  for  these  purposes  to  sell 
or  mortgage  the  devised  property,  and  apply  the  proceeds,  and  to 
invest  the  residue  thereof,  and  stand  possessed  of  the  same,  in  trust 
to  pay  the  income  thereof  to  Elizabeth  Forsyth  for  her  separate  use 
for  li^,  and  after  her  decease,  to  divide  the  principal  amongst  such  of 
iier  children  as  might  surviye  her,  equally,  share  and  share  alike,  to 
Ibons  at  twenty-one,  and  to  daughters  at  twenty-pne  or  marriage ;  and 
he  appointed  the  said  W.  Chard  and  E.  Chard  executors  of  his  said 
will.  In  August,  1833,  Francis  died,  and  his  will  was  duly  proved  by 
his  executors,  who  entered  into  receipt  of  the  said  rents,  and  into 
possession  of  the  said  leasehold  premises.  In  1836,  James  Forsyth 
and  Elizabeth  his  wife,  and  her  four  children,  infants,  by  their  father 
and  next  friend,  filed  their  bill  against  the  said  W.  Chard  and  E. 
Chard,  praying  that  the  righte  and  intereste  of  the  said  James  Forsyth 
and  his  said  wife,  and  their  said  children,  might  be  declared,  and  for 
^he  usual  accounte  and  relief  in  an  administration  suit  By  a  decree 
of  the  7th  December,  1839,  it  was  referred  to  the  master  to  take  the 
tisual  accounts.  The  master  found,  amongst  other  things,  that 
Williams,  afterwards  plaintiff  in  the  bill  of  revivor,  was  a  pecuniary 
legatee  under  the  will,  and  that  her  legacy  was  not  paid.  By  the 
decree  on  further  directions,  the  leasehold  premises  were  ordered  to 
be  sold,  with  the  approbation  of  the  master,  and  further  directions 
and  subsequent  coste  were  reserved.  Divers  proceedings  were  taken 
before  the  master  under  that  decree,  but  no  sale  had  yet  been  made. 
In  November,  1846,  the  said  J.  C.  Forsyth,  the  husband  of  Elizabeth 
Forsyth,  died,  and  the  suit  was  thereupon  duly  revived,  but  the 
prosecution  was  neglected  by  the  plaintiffs,  and  the  present  plaintiff 
could  not  obtain  payment  of  her  legacy;  she  therefore  applied  to  the 
master  to  have  the  conduct  of  the  suit  committed  to  her;  and  on  the 
26th  April,  1851,  the  master  directed  that  the  further  prosecution  of  the 
said  suits  and  proceedings  should  be  committed  to  her  accordingly. 
Afterwards  one  of  the  infant  female  plaintiffs  in  the  original  suit  inter- 
married with  W.  Waterhouse,  whereby  the  suit  became  abated.  The 
original  plaintiffs,  being  applied  to  for  that  purpose,  refused  to  revive, 
and  the  present  plaintiff  filed  this  bill  of  revivor  in  her  own  name, 
though  she  was  not  a  party  to  the  original  suit  The  bill  was  demurred 
to  on  this  ground. 
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ChimSi  for  the  demurrer,  objected  that  the  length  of  the  bill  was 
much  greater  than  it  would  have  been  if  filed  by  the  proper  parties 
to  revive,  and  said  that  the  proper  course  was  to  apply  that  the  rcpre« 
sentatives  of  the  original  plaintiffs  should  revive,  or  to  file  a  sup* 
plemental  bill.  He  referred  to  the  cases  which  will  be  found  cited 
in  the  judgment,  and  to  the  56th  Order  of  1828. 

Glasse^  for  the  bill,  cited  PUt  v.  Tlie  Creditors  of  the  Duke  of  Rick- 
mond^  1  Eq.  Ab.  3 ;  Davis  v.  Williams^  1  Sim.  5 ;  Brown  v.  Lake^  2 
CoU.  620 ;  and  Hyde  v.  Edwards,  12  Beav.  160. 

CaimSj  in  rejdy. 

November  8.  Sir  J.  Parker,  V.  C,  said  that  this  was  ft  demurrer 
to  a  bill  of  revivor  in  an  administration  suit,  which  had  abated  by  the 
marriage  of  a  female  plainti£  E.  Williams,  the  plaintiff  in  this  bill 
of  revivor,  was  a  pecuniary  legatee,  so  found  by  the  master,  and  had| 
therefore,  a  substantial  interest  in  the  suit  The  prosecution  of  th^ 
suit  having  been  neglected,  the  mast^  had  committed  the  furthei 
prosecution  to  E.  ^^^lliams.  The  abatement  having  occurred,  she 
applied  to  the  plaintiffs  in  the  original  suit  to  revive ;  they  refused, 
and  she  then  filed  the  present  bill  in  her  own  name.  There  was  no 
precedent  for  such  a  bill.  Lord  Redesdale,  in  his  Treatise  on  Plead- 
ing, (p.  69,  4th  ed.)  states  the  rule,  that  ^  whenever  a  suit  abates  by 
death,  and  the  interest  of  the  person  whose  death  has  caused  tb# 
abatement  is  transmitted  to  tfiat  representative  which  the  law  gives 
or  ascertains,  as  an  heir  at  law,  executor,  or  administrator,  so  that  the 
titie  cannot  be  disputed,  at  least  in  the  court  of  chancery,  but  the 
person  in  whom  the  titie  is  vested  is  alone  to  be  ascertained,  the  suit 
may  be  continued  by  bill  of  revivor  merely.  If  »  suit  abates  by  thf 
marriage  of  a  female  plaintiff,  and  no  act  is  done  to  affect  the  rights 
of  the  party  but  the  marriage,  no  titie  can  be  disputed ;  the  person  of 
the  husband  is  the  sole  fact  to  be  ascertained,  and  therefore  the  suit 
can  be  continued  in  this  case  likewise  by  bill  of  revivor  merely."  No 
persons,  not  parties  to  the  original  suit,  could  revive  except  their  heirs 
or  representatives.  The  present  plaintiff  filled  no  such  character. 
She  sought  to  m%ike  herself  plaintiff  for  the  purpose  of  prosecuting 
the  suit  in  her  own  name.  The  master's  authority  was  confined  to 
proceedings  in  his  own  office,  and  the  present  plaintiff  could  not  re- 
vive the  suit  without  the  adjudication  of  the  court  ( Whitehead  v. 
Northy  Cr.  &  Ph.  78.)  His  Honor  had  then  referred  to  a  passage  in 
Lord  Redesdale's  Treatise,  (p.  79,)  that  ^  in  the  case  of  a  bill  by  cre- 
ditors, on  behalf  of  themselves  and  all  other  creditors,  any  creditor  is 
entitled  to  revive.^'  He  said  that  the  difference  in  that  case  was  ob- 
vious, the  credited*  reviving  being,  in  fact,  a  plaintiff  in  the  originatl 
suit,  while  the  present  plaintiff  was  not  a  party  to  it  in  any  sensa 
His  Honor  referred  to  Dixon  v.  WyM,  4  Mad.  392,  and  Houlditch  v. 
Tl^e  Marquis  of  Donegal,  1  Sim.  &  S.  491,  and  said  that  an  order  to 
revive  made  in  this  case  would  be  abortive.  —  Demurrer  allowed. 
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Norton  v,  Fisk.^ 

November  8  and  12, 1851. 

Practice  —  2M  Order  of  May^  1845, 

Application  to  the  conrt  for  leave  to  enter  an  appearance  nnder  the  29ih  Order  of  Mar, 
1845,  long  after  service  of  sabpoena,  refused,  no  reason  being  g^ven  for  the  delay  \  but  sob- 
aequently  granted  on  representation  that  the  bill  was  a  mere  bill  of  revivor. 

Rogers  applied,  on  behalf  of  the  plaintiff  in  this  suit,  for  leave  to 
enter  an  appearance  for  a  defendant,  under  the  28th  Order  of  May, 
1845.  It  appeared  that  the  subpcena  had  been  served  so  long  ago  as 
March  last. 

Sir  J.  Parker,  V.  C,  said  that  it  was  not  a  matter  of  course  to 
give  leave  to  enter  an  appearance  so  long  after  service  of  the  sub- 
poena, and  that  he  could  not  accede  to  the  application  without  some 
reason  being  given  for  the  de^y. 

November  12.  Sogers  represented  that  the  delay  had  occurred  by 
reason  of  another  defendant  being  out  of  the  jurisdiction. 

Sir  J.  Parker,  V.  C,  suggested  that  it  would  be  better  to  serve  the 
defendant  with  the  subpoena  again. 

Sogers  said  that  the  bill  was  a  mere  bill  of  revivor. 

Sir  J.  Parker,  V.  C,  after  consulting  with  the  registrar,  said  that, 
as  that  was  so,  he  would  make  the  order. 


The  Attorney-General  v.  Croft.* 

November  12,  1851. 

I^actice  —  AppliccUion  of  Charitable  Legacy. 

Where  a  conrt  is  asked  to  make  an  order  which  amounts,  in  fact,  to  the  variation  of  an  order 
made  by  a  former  Vice-chancellor,  it  must  be  by  way  of  rehearing. 

This  was  an  application  to  have  a  charitable  legacV)  which  had 
been  paid  into  court  in  the  suit,  applied  in  repair  of  a  church.  It 
appeared  that  Ann  Wicks,  by  her  will,  dated  in  1830,  gave  lOOOi 
to' be  laid  out  in  communion  plate  for  the  church  of  Frampton-on- 
Sevem ;  SOL  for  a  damask  cloth  for  the  table,  legacy-duty  free ;  600t| 
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legacy-daW  free,  to  improve  the  said  church ;  and  500^  to  rail  tb^ 
chuichyard  with  iron  rails ;  h^  heirs  at  law  and  the  vicar  of  the  pa^ 
rish  to  direct  in  what  manner  it  was  to  be  done.  An  information  and 
bill  was  filed  by  the  church-wardens  of  Frampton  against  the  admi- 
nistrator with  the  will  annexed  of  the  testalrix,  for  the  purpose  of 
having  these  legacies  properly  applied.  The  decree  in  that  suit  or« 
dered  a  reference  to  the  master,  to  settle  a  scheme  for  the  proper 
application  of  the  legacies.  The  master  made  his  report,  and  on  the 
4th  June,  1851,  Knight  Bruce,  L.- J.,  (then  Vice-Chancellor,)  made  an 
order,  on  further  directions,  directing  the  legacy  of  1000^  to  be  laid 
out  in  communion  plate,  SOL  in  a  velvet  cloth  for  the  oommnnioa 
table,  809^  13ir.  in  railing  the  churchyard  in  the  manner  mentioned  in 
the  master's  report,  and  the  residue  of  the  k^gacy  of  500L  bequeathed 
for  this  purpose,  together  with  the  other  legacy  of  500^  so  applicable 
under  the  will,  to  be  expended  in  repairing  and  enlarging  the  church, 
with  liberty  to  mention  the  cause  to  him  upon  the  parties  finally 
jagieeing  as  to  tl^  mode  of  laying  out  the  10002.,  otherwise  the  fund 
was  to  be  paid  into  court  to  ftcemnulate*  This  order  had  not  been 
drawn  up. 

BiUleU  now  applied  for  an  order,  that  493/1  might  be  laid  out  in  the 
purchase  of  communion  plate,  and  the  rest  of  the  1000/.  might  be 
applied  in  im{»oving  the  diuich.  He  produced  an  affidavit  by  thp 
chnrefa-waidens  and  vicar,  to  prove  that  this  would  be  the  most  94- 
vaatageona  mode  of  applying  the  fond* 

Ibnyon  Parker  and  Shea^  for  the  personal  leptesentative^siiggeiate^ 
that  the  order  of  the  4th  June  had  settled  the  matter* 

Sir  J.  Parker,  V.  C.  I  do  not  see  how  I  can  interfere.  I  cannot 
now  entertain  an  application  to  vary  the  order.  I  consider  the  scheme 
has  been  settled.  If  any  variation  is  to  be  made,  the  order  must  be 
drawn  up  and  brought  before  me,  or,  what  wpjcdd  be  better,  before  the 
Lord  Chancellor,  by  way  of  rehearing. 


Esc  parie  Sailstom^^ 

I7oTeinber  5,  1851. 

MaUway  Company — Landowner —  Oosts. 

A  landowner  is  entitled  to  easts  upon  an  avplicationibr  the  monej.paid  into  court  bj  a  7«&- 
way  Gompany,  as  comMnaatioo  for  taking  l^nd,  wh^ie  liis  lefiual  to  take  the  amount 
awarded  was  not  wilfiiL 

In  this  case,  a  railway  company,  being  unable  to  come  to  terms 
with  the  owner  of  tiie  fee,  proceeded  to  summon  a  jury.  The  land- 
owner,  being  advised  that  notice  had  not  been  properly  served  on 
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him,  did  not  appear  before  it,  and  the  damages  were  assessed  in  his 
absence,  and  the  amount  paid  into  court.  It  was  subsequently  de- 
cided (Railston  v.  TJie  Yorkj  Newcastle^  and  Berwick  Railway  Com^ 
panijy  14  Jur.  1021)  that  the  notice  had  been  regularly  served.  The 
landowner  now  applied  for  payment  of  the  money  out  of  court 

F.  J.  Woody  for  the  landowner. 

JVior,  for  the  railway  company,  resisted  the  payment  of  the  costs 
of  the  application,  and  contended  that  this  was  a  case  of  "  wilful  re- 
fusal," in  which  case  the  court  has  no  jurisdiction  to  eiye  costs  under 
sect  80  of  the  Lands  Clauses  Consolidation  Act  The  landowner 
tried  to  get  more  than  the  company  offered,  and  failed,  and  must  take 
the  consequences. 

F.  X  Woody  in  reply,  contended  that  the  petitioner  had  not  been 
guilty  of  wilful  refusal,  but  thought  he  had  good  grounds  to  go  upon^ 
lor  the  judges  of  the  Queen's  Bench  differed  in  opinion  on  tiie  case ; 
and  where  the  landowner  had*  a  fair  case,  he  would  be  allowed  his 
costs.    (Ex  parte  Bradshaw^  16  Sim.  175 ;  12  Jur.  888.) 

Sir  Richard  Kindersley,  V.  C.  No  doubt  the  petitioner  wished 
to  get  a  larger  sum,  and  the  company  wished  to  give  the  smaller  sum. 
In  this  case  the  petitioner  seems  to  have  got  the  value,  but  he  also 
seems  to  have  considered  himself  entitled  to  a  certain  notice ;  and 
there  was  a  difference  of  opinion  in  the  court  of  law,  which  shows 
that  he  had  some  grounds  for  his  case.  I  think  I  ought  to  make  the 
company  pay  the  costs  of  this  application. 


WiNTHROP  V.   ElDERTON.^ 
NoTember  18,  1851. 

Plea  —  Outlawry — Bankruptcy. 

A  plea  of  ouilawiy  is  not  good  unless  it  appears  that  a  judgment  of  ontlawry  has  been  pro- 
nounced. 

Qucere,  whether  the  Court  of  Bankniptcy-ean  pronounce  judgment  of  oudawry  f 

This  was  a  plea  to  a  bill  for  an  account  filed  by  a  sole  plaintiff 
The  plea  avenred  that  the  plaintiff  now  is  and  standeth  a  person  out* 
lawed,  and  is  thereby  disabled  by  the  laws  of  this  realm  to  sue  or 
oominence  any  action  or  actions,  suit  or  suits,  in  this  honorable  court, 
or  in  any  other  court,  until  the  said  outlawry  be  reversed  by  due 
course  of  law ;  that  on  the  29th  June,  1848,  the  plaintiff,  by  the  name 
of  Edward  Gamaliel  Winthrop,  Esq.,  was  outlawed  in  and  by  the 
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Conrt  of  Bankruptcy,  in  Basinghall-street,  London,  as  by  the  said 
ondawry  or  proceedings  in  the  said  Court  of  Bankruptcy  now  re* 
maining  filed  as  of  record,  or  the  office  copy  or  copies  thereof  here- 
unto annexed,  appeareth ;  that  the  said  Edward  Gamaliel  Winthrop, 
the  plaintiff,  and  the  said  Edward  Gamaliel  Winthrop  named  m 
the  proceedings  of  the  Court  of  Bankruptcy,  were  the  same  per* 
son.  Annexed  to  the  plea  were  office  copies  from  the  Court  of 
Bankruptcy  of  the  declaration  that  Edward  Gamaliel  Winthrop 
was  a  bankrupt,  and  of  a  memorandum,  dated  the  29th  June,  184o, 
and  signed  by  the  commissioner  of  bankruptcy,  that  the  commissioner 
sat  at  the  time  and  place  therein  mentioned  for  the  purpose  of  receiv-^ 
ing  the  surrender  of  Samuel  Price  and  Edward  Ghimaliel  Winthropi 
the  bankrupts,  and  of  their  making  a  full  disclosure  and  discovery 
of  their  estates  and  effects,  and  passing  their  last  examination,  but  the 
said  Samuel  Price  and  Edward  Gamaliel  Winthrop  did  not  surrender 
themselves,  though  the  commissioner  sat  from  the  hour  of  eleven  in 
the  forenoon  untU  three  o'clock  in  the  afternoon,  for  the  purpose  of 
receiving  such  surrender.  Appended  to  this  were  the  words,  '^  Pro- 
claimed —  H.  A.  Stacey."  And  it  was  stated  at  the  bar  that  H.  A. 
Stacey  was  an  officer  of  the  Court  of  Bankruptcy,  and  that  it  was 
the  practice  that  he  should  call  outside  the  court  for  the  bankrupt,  if 
the  bankrupt  did  not  appear  and  surrender ;  and  that  it  had  always 
been  considered  by  the  Court  of  Bankruptcy  that  the  bankrupt,  by 
not  appearing  after  having  been  so  called,  became  an  outlaw. 

W.  W,  Cooper^  in  support  of  the  plea.  The  practice  of  the  Court 
of  Bankruptcy  in  outlawry  is  founded  on  the  stat  13  Eliz.  c.  7,.b.  9, 
by  which  it  is  declared  that  if  the  bankrupt  did  not  yield  up  his  body 
according  to  the  proclamation  of  the  commissioners,  then  the  body 
of  every  such  offender  should  be  adjudged,  taken,  and  deemed,  to  all 
intents  and  purposes,  out  of  the  queen's  protection.  That  statute  had 
since  been  repealed ;  but  the  offence  was  still  felony  by  stat.  5  &  6 
Vict.  c.  82,  ss.  5,  6,  and  it  had  always  been  the  practice  to  consider 
such  bankrupt  an  outiaw ;  and  this  had  been  recognized  by  the  court 
in  Re  WaWs  Settlement^  9  Hare,  106,  and  in  Hersetfs  Casey  (not  re- 
ported.) The  Court  of  Bankruptcy  is  a  court  of  record,  and  may 
adopt  this  process  to  compel  appearance,  in  the  same  manner  as  out- 
lawry is  adopted  by  the  courts  at  Westminster. 

Bethell  and  Glasse^  in  support  of  the  bill.  This  matter  must  be 
pleaded  sab  pede  sigillij  under  the  seal  of  some  court.  Now,  there 
19  no  judgment  of  any  court  making  this-  plaintiff  an  outiaw. 

KiNDERSLEY,  V.  C,  (after  reading  the  plea.)  Now,  the  question 
comes  to  this,  whether  the  matter  which  is  here  stated  in  this  plea 
and  in  the  documents  annexed  to  it  constitutes  outiawry,  or  whether  it 
constitutes  a  certain  set  of  circumsts^nces  which  the  defendant  believes 
is  outiawry,  but  which,  in  fact,  is  not  so.  I  apprehend  that  outiawry 
-cannot  exist  except  by  a  judgment  of  outiawry.  Whether  the  Court 
of  Bankruptcy  has  jurisdiction  to  pronounce  such  a  judgment,  I  have 
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not  to  determine,  becauBe,  at  all  events,  the  proceedings  do  not  amomit 
to  a  judgment  of  outlawry;  for  there  is  only  the  certificate  of  the 
commissioner  that  he  attended  the  court,  but  that  is  no  judgment  of 
outlawry;  and  appended  is  this  memorandum  of  a  proclamation. 
But  the  bankrupt  cannot  be  proclaimed  an  outlaw  till  judgment  of 
outlawry ;  and  the  proclamation,  if  it  means  any  thing,  means  pro* 
claiming  that  this  man  has  not  surrendered.  It  appears  to  me  that 
the  matters  pleaded  do  not  amount  to  outlawry,  uid  therefore  the 
plea  must  be  overruled,  with  costs. 


Greenwood  v.  Churchill  ;  In  re  Bakeb  and  Hodgson.^ 

Jsne  17  and  84, 1851. 

JVoc^tcc— Qrifer  for  Taxation  of  Costs. 

An  order  was  made,  on  petition  and  by  ooiuent  :— 

Hddi  that  it  could  only  be  varied  by  a  proceedii^  in  the  nature  of  ene  to  ooireet  the  agree- 
ment, on  the  ground  of  ftand  or  aapprestion  of  fieu^. 

Two  solicitors,  A  and  B,  dissolved  partnership,  and  it  was  agreed,  that  B  should  be  enttded 
to  half  the  profits  of  a  suit  instituted  by  them.  After  some  time,  an  order  was  made,  by 
consent  of  both,  for  the  taxation  of  the  costs  down  to  the  date.  Some  of  the  costs  had, 
unknown  to  B,  been  already  taxed  and  received  by  A :  — > 

Mdd^  under  the  circumstances,  that  the  order  comprised  all  sudi  costs,  and  the  previous  costs 
having  been  omitted  in  the  master's  certificate,  the  court,  upon  a  petition  to  review  tiin 
taxation,  referred  the  matter  back  to  the  master. 

This  was  a  petition  presented  by  Mr.  Baker,  a  solicitor,  and  the 
facts  which  gave  rise  to  it  were  as  follows :  —  In  1822,  Messrs.  Hodg- 
son and  Baker  formed  a  partnership  as  solicitors. 

Daring  this  partnership,  this  suit  of  Greenwood  v.  Ckurchillvrm 
instituted  by  them,  and  in  consequence  of  the  plaintiff's  poverty,  it 
was  not  their  intention  to  call  on  her  for  the  payment  of  any  costs  until 
funds  should  be  obtained  in  the  suit  On  the  24th  of  June,  1837,  n 
dissolution  of  partnership  took  place,  and  shortly  after  the  dissolution 
an  agreement  was  come  to,  relative  to  this  suit,  which  was  stated 
thus  by  Hodgson,  viz. :  ^  that  Baker  should,  nevertheless,  be  interested 
with  me  in  the  future  profits  of  the  suits,  and  that  such  profits  should 
be  divided  in  moieties  between  us." 

The  suit  was  continued  accordingly,  and  in  December,  1848,  after 
various  proceedings,  not  necessary  to  be  referred  to,  a  petition  was 
presented  by  Mr.  Baker,  praying  for  an  order,  which,  if  obtained, 
would,  for  a  time  at  least,  have  deprived  the  plaintiff  Mis.  Greenwood 
of  her  only  means  of  subsistence.  This  petition,  though  presented  in 
December,  1848,  stood  over  firom  time  to  time,  and  ultimately,  in 
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Augast,  1849,  an  order  was  made  npon  it,  which,  as  far  as  it  is  mate- 
rial, was  in  these  words :  — 

It  was  ordered,  by  consent^  that  it  should  be  referred  to  the  taxing 
master  to  whom  the  taxation  of  costs  ia  these  causes  had  been  referred, 
to  tax  the  costs,  charges,  and  expenses  of  the  plaintiffs  properly  incurred 
in  the  first*mentioned  cause ;  and  otherwise  in  relation  to  the  matters 
comprised  therein  down  to  the  24th  of  June,  1837,  &c.  &c. ;  and  it 
was,  by  the  like  consent,  ordered,  that  the  amount  should  be  paid  to 
Baker  out  of  the  first  moneys  which  should  be  payable  out  of  court 
to  the  said  plaintiffs.  And  the  taxing  master  was  ordered  to  tax  the 
costs,  charges,  and  expenses  of  the  plaintiffs  from  the  said  24th  day 
of  June,  1837,  down  to  the  16th  of  December,  1848,  (when  the  petition 
was  presented,)  and  from  which  time  it  was  declared,  that  Baker  was 
to  cease  to  have  any  interest  in  the  costs  of  this  suit  And  it  was 
further  ordered,  that  out  of  the  moneys  payable  out  of  court  to  the 
plaintiffs,  the  amount  of  such  costs,  charges,  and  expenses  should  be 
paid  to  Hodgson,  '*  he  thereby  undertaking,  within  fourteen  days 
after  he  should  receive  the  same,  to  pay  to  the  petitioner  one  moiety 
of  the  profits  arising  from  such  last-mentioned  costs,  charges,  and 
expenses.  And  in  case  the  parties  should  differ  as  to  the  amount  of 
such  moiety  of  profits,  then  it  was,  by  the  like  consent^  ordered,  that  it 
should  be  referred  to  Mr.  John  Coverdale  or  Mr.  James  Leman"  to  set- 
tle and  determine  the  amount ;  and  his  certificate  was  to  be  binding 
and  conclusive  on  all  parties. 

Under  this  order,  the  parties  went  before  the  taxing  master  to  tax 
the  costs  mentioned  in  this  order.  He  accordingly  tsixed  them  as  he 
considered  right  under  this  order,  and  gave  his  certificate  in  February, 
1851. 

Under  this  taxation,  the  costs  of  five  Interlocutory  proceedings, 
which  had  been  taxed  prior  to  the  order  of  August,  1849,  and  paid  to 
Hodgson,  amounting  in  the  whole  to  600/.,  were  omitted,  and  Mr. 
Leman,  the  arbitrator,  considered  that  he  could  only  regard,  as  coming 
within  his  province  as  arbitrator,  the  costs  which  the  master  had 
included  in  his  certificate.  In  this  state  of  things,  Mr.  Baker  pre- 
sented this  petition,  praying  a  declaration,  that  under  the  order  of  the 
4th  day  of  August,  1849,  the  petitioner  was  entitled  to  one  moiety  of 
the  said  profits  arising  fix>m  the  costs,  charges,  and  expenses  so  already 
taxed  and  received  by  Hodgson:  —  that  fiodgsoh  might  be  ordered, 
under  his  said  undertaking  contained  in  the  order  of  the  4th  day  of 
August,  1849,  forthwith  to  pay  one  moiety  ot  the  profits  to  the  peti- 
tioner Baker ;  and  that  it  might  be  declared,  that  the  arbitrator  had 
authority,  under  the  order  of  the  4th  day  of  August,  1849,  to  settle 
and  determine  the  amount  of  the  moiety  of  profits,  and  that  the 
amount  might  be  ascertained  by  him  accordingly,  or  by  one  of  the 
masters,  and  that,  if  necessary,  the  costs,  &c.,  taxed  and  received 
might  be  retaxed. 

The  grounds  for  bringing  forward  this  petition  were  stated  to  be  as 
follows :  Mr.  Baker  alleged,  that  he  was,  when  he  consented  to  this 
order  of  August,  1849,  ignorant  of  the  fact,  that  Mr.  Hodgson  had 
received  the  costs  of  the  five  interlocutory  proceedings,  and  that  he 
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would  not  have  consented  to  that  order,  unless  it  had  expressly 
included  such  costs ;  and  he  also  contended,  that  these  costs  were,  in 
fact,  according  to  the  proper  construction  of  the  order  of  August, 
1849,  included  in  it 

Mr.  Hodgson,  on  the  other  hand,  contended,  that  the  order  did  not 
include  these  costs,  and  that  if  Mr.  Baker  did  not  know  that  such 
costs  had  not  been  previously  taxed  and  paid,  it  was  his  own  fault,  for 
that  he  was  set  upon  inquiry :  that  no  knowledge  was  withheld  from 
him,  and  that  if  he  had  asked  any  question  on  the  subject,  full  inform- 
ation would  have  been  afforded  him.  He  also  asserted,  or,  at  least, 
be  being  too  unwell  to  make  any  affidavit,  his  partner  and  clerk 
asserted  on  his  behalf,  that  he  would  not  have  consented  to  this  orderi 
unless  he  had  understood  it  not  to  include  the  costs  in  dispute. 

The  petition  now  came  on  for  hearing. 

Mr.  jR.  Palmer  and  Mr.  Lemny  in  support  of  the  petition. 

Mr.  Moupell  and  Mr.  Gole^  contra. 

Mr.  R.  Palmer^  in  reply ;  Cooper  ▼.  Ewarty  15  Simons,  564,  and 
2  PhUlips,  362. 

The  Master  of  the  Bolls  reserved  his  judgment 

July  24.  The  Master  or  the  Rolls*  The  prayer  of  this  petition 
is  peculiar,  and  it  is  ui^ged  by  Mr.  Boupell,  that,  in  substance,  it  prays 
to  vary  the  order  of  August,  1849 ;  and  that  it  is  not  and  cannot  b% 
treated  as  a  petition  to  make  the  taxing  master  review  his  certificate, 
and  that  to  make  such  a  declaration  as  the  prayer  asks,  declaring  that 
under  the  order  certain  rights  belong  to  the  petitioner,  is,  in  substance, 
to  make  a  variation  in  the  order  of  August,  1849. 

This  is  denied  by  Mr.  Roundell  Palmer,  who  says,  that,  in  substance, 
this  may  properly  be  treated  as  a  petition  to  make  the  master  review 
his  certificate. 

If  it  be  true,  as  contended  by  counsel,  that  no  ^der  can  be  made 
on  this  petition  without,  in  substance,  varying  the  oirder  of  August, 
1848,  I  am  of  opinion,  that  I  cannot  do  so.  The  ord»  was  made  by 
consent,  after  much  care^and  deliberation :  — neaily  eight  months  had 
elapsed  from  the  time  of  presenting  the  petition  b^ore  this  order  could 
be  settled :  —  the  terms  of  it  were  arranged  between  Hodgson  and 
Baker,  Hodgson  not  being  a  respondent  to  the  petition  originally,  and 
in  no  way  affected  by  it,  except  so  far  as  it  might  aflfect  lum  through 
his  client  Mrs.  Greenwood,  I  have  consulted  Sir  George  Turner,  who 
fully  confirms  the  statement  made  by  Mr.  Ronpell,  of  his  reluctance 
to  bring  on  the  petition,  and  of  the  care  and  deliberation  with  which 
the  terms  of  the  order  were  framed  and  considered.  I  am,  therefore, 
of  opinion,  that  1  cannot  make  any  alteration  in  the  order,  unless  a 
proceeding  were  instituted  before  me,  in  the  nature  of  one  to  cancel 
an  agreement  on  the  ground  of  fraud  or  suppression  of  facts.     See 
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This  petition  is  not  snch  a  proceeding ;  and  I  therefore  forbear  to 
consider,  how  far,  npon  the  facts  as  here  set  forth  in  the  affidavits, 
there  was  either  such  an  intentional  or  accidental  sappression  of  facts, 
as,  on  the  ground  of  fraud  or  mistake,  might  entitle  Baker  to  set  aside 
or  vary  the  order  of  August,  1849.  Thus  far  I  may  say,  that,  upon  a 
perusal  of  the  affidavits,  I  feel  satisfied,  that  Baker  was  ignorant  of 
the  fact  of  the  taxation  and  payment  of  the  five  bills  of  costs ;  and  I 
am  also  equally  satisfied,  that  there  was  no  intention  on  the  part  of 
Hodgson  to  conceal  that  fact  firom  Baker,  and  that  he  might  easily 
have  ascertained  bow  the  matter  really  stood,  if  any  thing  had  sug- 
gested to  him  any  such  inquiry. 

The  only  other  point  remaining  is,  what  is  the  proper  construction 
to  be  put  on  this  order  of  August,  1849.  Upon  this  point  I  think, 
that  Mr.  Leman  has  correctly  construed  the  order,  when  he  considered 
that  he  could  only  deal  with  the  costs  included  in  the  taxing  master's 
certificate.  But,  for  the  reasons  which  I  am  about  to  state,  I  am  of 
opinion,  that  according  to  the  true  construction  of  ihe  terms  of  this 
order,  the  taxing  master's  certificate  ought  to  have  included  the  costs 
relative  to  the  five  interlocutory  proceedings,  already  taxed  and  paid 
vndet  the  orders  made  by  the  court 

It  is  not  denied,  nor  could  it  be  with  reason,  that,  if  no  costs  had 
been  taxed  and  paid  to  Hodgson,  this  order  would  have  included  the 
costs  of  those  five  interlocutory  proceedings,  which  form  the  sub- 
ject of  the  present  dispute.  The  wcnrds  of  the  order  are  manifestiy 
large  enough  to  indude  them ;  the  order  ia  perfectiy  silent  as  to  the 
existence  c^  any  previous  order  for  taxation  of  costs ;  it  does  not  say 
costs  not  already  taxed,  and  both  the  petition  and  the  affidavits,  on 
which  the  order  was  founded,  are  silent  as  to  any  costs  having  been 
already  taxed.  In  this  state  of  things,  the  question  on  the  true  mean- 
ing of  the  order  is  this :  —  whether  I  am  to  read  the  words  <'  the  costs, 
diarges,  and  expenses  of  the  plaintiffs  properly  incurred  in  the  said 
fiuits  and  otherwise  in  relation  to  the  matters  comprised  therein,"  as 
meaning  ^  all  the  costs,  dz^.,"  or  whether  I  am  to  read  these  words  as 
equivalent  to  ^  such  of  the  costs,  &c.,  as  have  not  already  been  taxed 
and  paid."  I  have  no  doubt  but  that  the  former,  which  is  the  primA 
facie  meaning,  is  the  proper  construction. 

It  is  true,  that  in  ordinary  cases,  where  the  costs  are  taxed  for  the 
purpose  of  ascertaining  the  amount  due  to  the  solicitor,  these  words 
might  bear  the  latter  construction,  or,  if  they  did  not,  the  court  would 
restrain  the  solicitor  from  receiving  more  than  the  amount  due  to 
him ;  but  in  order  to  construe  this  order  properly,  the  scope  and  object 
of  it  must  be  looked  at.  These  costs  are  to  be  taxed,  not 'for  the 
purpose  of  ascertaining  what  is  due  to  Hodgson,  but  fcnr  the  purpose 
ostensibly  of  giving  Baker  half  the  profits  of  conducting  these  suits ; 
and  the  profits  are  extended  to  and  directed  to  include  the  profits 
derived  from  the  costs,  charges,  and  expenses  properly  incurred  in  the 
suits  and  otherwise  in  relation  to  the  matters  comprised  therein.    How 
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could  this  be  effected,  unless  all  the  costs  were  taxed  ?     On  what  prin- 
ciple was  any  and  what  portion  to  be  excluded  ? 

That  a  portion  of  the  costs  had  been  previously  paid  to  Hodgson 
was  an  advantage  to  him,  as  he  had  thereby  obtained  so  much  more 
capital  for  the  purpose  of  carrying. on  his  own  business.  If  the  costs 
already  taxed  were  to  be  omitted  from  the  certificate,  why  was  no 
mention  made  of  such  omission  ?  The  absence  of  any  such  state- 
ment of  omission  is  the  stronger,  as  the  order  suggested  the  possi- 
bility of  a  previous  taxation,  inasmuch  as  it  prefaces  this  order,  by  a 
reference  to  the  master  to  whom  the  taxation  of  costs  in  these  causes 
had  been  referred^  thereby  intimating  at  least,  that  a  previous  order 
for  taxation  had  already  been  made.  If  this  order  is  to  be  construed 
as  omitting  all  costs  already  taxed,  the  consequences  might  have  been, 
that  all  the  costs  of  the  suit  having  been  already  taxed,  with  the  excep- 
tion of  a  very  small  portion,  that  small  portion  might  be  the  whole  of 
the  advantage  to  be  obtained  by  Baker  under  this  order,  or,  in  other 
words,  that  the  order  itself  might  be  all  but  nugatory.  It  is  true  that 
the  order  savs,  that  the  amount  of  such  costs,  when  certified  by  the 
master,  shall  be  paid  to  Hodgson,  the  solicitor  of  the  plaintifis ;  but  I 
am  of  opinion,  that  this  does  not  alter  the  meaning  of  the  previous 
passage,  and  that  these  words,  relating  to  the  payment  to  Hodgson, 
must  be  taken  to  mean,  that  the  amount  of  such  costs,  or  so  much 
thereof  as  shall  then  remain  due  to  Hodgson,  shall  be  paid  to  him. 
It  is  manifest  that  the  plaintiffs  might,  in  the  interval  between  the 
date  of  the  order  and  the  master's  certificate,  have  paid,  voluntarily 
or  otherwise,  a  part  of  the  costs  so  incurred  by  them. 

In  my  opinion,  therefore,  the  master  ought  to  have  included  in  his 
certificate  of  costs,  under  the  order  of  August,  1849,  the  total  amount 
of  all  the  costs,  charges,  and  expenses  of  the  .suits  and  otherwise,  in 
relation  to  the  matters  comprised  therein,  incurred  by  the  plaintifis, 
including  as  well  the  paid  as  the  unpaid  portion  of  such  costs.  I  do 
not  mean  to  say  that  the  taxing  master  was  compelled  to  tax  over 
again  the  costs  he  had  already  taxed.  I  think  that  he  might  have 
adopted  his  previous  taxation  for  this  purpose ;  but  I  am  of  opinion, 
that,  in  order  to  give  effect  to  the  plain  and  obvious  meaning  of  this 
order,  the  taxing  master  ought  to  have  included  in  the  certificate  the 
amount  of  the  five  previous  bills,  which  had  ahready  been  taxed  by 
him. 

I  am  satisfied  that  this  is  the  construction  which  the  court  would 
have  put  on  this  order,  if  the  terms  of  the  order  had  been  framed  by 
the  court  itself,  after  an  adverse  hearing  between  contending  parties, 
upon  a  proceeiding  in  the  cause,  of  which  the  court  had  n6t  been 
informed  of  the  fact,  that  some  costs  of  interlocutory  proceedings  had 
already  been  taxed  and  paid.  I  am  satisfied,  that  the  circumstance 
that  the  order  was  made  by  consent,  cannot  affect  the  construction  of 
it,  and  I  am  therefore  prepared  to  give  effect  to  the  order,  according  to 
that  which  I  consider  to  be  its  real  meaning.  But  in  what  way  can 
this  best  or  indeed  properly  be  done  on  this  petition  as  it  now  stands  ? 
Mr.  R.  Palmer,  who  felt  the  force  of  this  objection  on  his  openings 


COURTS   OF  CHANCERY,  1851.  301 


Greenwood  v.  Churchill ;  In  re  Baker  and  Hodgson. 


bas  treated  the  petition,  all  along,  as  one  to  review  the  master's  certi- 
ficate.  Mr.  Roupell  strongly  contends  that  the  petition  is  for  a  differ- 
ent purpose ;  and  on  looking  at  the  prayer,  it  certainly  does  not,  in 
terms,  pray  that  the  master  may  review  his  certificate,  but  it  does 
pray  a  retaxation  ;  and  I  think,  that  if  a  few  words  were  introduced 
into  the  prayer  of  the  petition,  praying  specifically  that  it  might  be 
referred  back  to  the  master  to  review  his  certificate,  for  the  purpose  of 
including  therein  the  costs  of  the  five  interlocutory  proceedings  already 
taxed  by  him,  I  might  properly  make  an  order  to  that  effect,  which  is, 
in  my  opinion,  the  only  order  I  can  properlv  make. 

I  am  prepared,  therefore,  to  give  the  petitioner  leave  to  amend  his 
petition,  by  introducing  a  few  words  into  the  prayer  for  this  purpose; 
and  upon  the  petition,  as  amended,  I  will  make  an  order,  referring  it 
back  to  the  taxing  master  to  whom  the  taxation  of  costs  in  these 
causes  has  been  referred,  to  review  his  certificate  of  taxation,  by 
including  therein  the  amount  of  the  costs,  charges,  and  expenses  of 
the  five  interlocutory  proceedings,  specifying  them. 

In  this  view  of  the  case,  as  this  petition,  when  so  amended,  will  be 
reduced,  in  substance,  to  an  appeal  firom  the  taxing  master's  decision 
on  the  construction  of  the  order,  I. cannot  give  any  costs  of  this  peti- 
tion on  either  side ;  but  it  must  take  the  same  course  as  if  it  had  been 
originally  a  petition  of  the  description  to  which  I  now  permit  it  to  be 
converted,  and  on  which,  as  altered,  I  will  make  the  order  I  have 
already  stated. 
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Ex  parte  Wakefield  ;  J5t  re  Wakefield.* 

Norember  26, 1850,  and  March  31, 1851. 

Certificate  —  '<  Conduct  as  a  Trader  "  —  Bankrupt  Laws  Consolidor 

tian  Act. 

A  bankmpt  hayine  been  guilty  of  breaches  of  tnut,  the  court,  on  appeal,  granted  him  his 
certificate,  bat  added  a  proyiso,  by  which  he  was  not  to  be  protected  fix^m  all  claims  upon 
him  as  a  trustee. 

Whether  the  256th  section  of  the  stat  12  &  13  Ylct  c.  106,  is  retrospectiTe,  quart  f 

The  bankrupt,  Mr.  Wakefield,  in  this  case,  appealed  from  a  deci- 
sion of  Mr.  Commissioner  Balguy,  who  had  refused  to  grant  him  any 
certificate,  on  the  gromids,  first,  that  he  had  committed  breaches  of 
tmst ;  and  secondly,  that  he  had  traded  recklessly. 

Bacon  and  J.  T.  Hamilton  Bumpkreys^  for  the  petition. 

Russell  and  W.  T.  S.  Daniel^  for  the  assignees. 

Enioht  Bruce,  V.  C.  It  has  not  been  shewn  that  the  breaches 
of  trust  complained  of  were  committed  by  the  bankrupt  in  his  *'  con- 
duct as  a  trader ; "  nor  has  a  case  of  reckless  trading  been  made  out 
or  established  against  him.  I  shall  therefore  grant  him  a  certificate, 
but  not  higher  than  the  third  dass,  but  it  is  on  the  undertaking  of  the 
bankrupt  that  such  certificate  may  be  recalled  and  cancelled  upon  any 
grounds  which  may  hereafter  be  shewn  for  doing  so. 

Bacon  gave  the  undertaking. 

■  ^        ■■...-  -■  . .  ,  — 

I  15  Jar.  961. 
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Ex  parte  HoUingwoith  *|  In  re  HolUngwortlL 

March  31, 1851.  The  petition  again  came  on,  and  the  counsel  for 
the  assignees  having  been  heard  against  the  continuance  of  the  certi- 
ficate, 

Knight  Bruce,  V.  C.  I  consider  it  a  very  important  ingredient 
in  the  6ase  (though  it  seems  that  the  order  by  inadvertence  did  not 
provide  for  it)  that  the  certificate  did  not  extend  to  protecting  the 
bankrupt  from  any  claims  upon  him  as  a  trustee,  or  any  demands 
upon  him  as  an  executor — a  circumstance  which  renders  it  unneces- 
sary for  me  to  give  any  opinion,  as  far  as  this  case  is  concerned,  upon 
the  effect  or  the  meaning  of  the  words  ^  conduct  as  a  trader,"  as  well 
as  upon  the  effect,  whether  retrospective  or  not  retrospective,  of  the 
256th  section  of  the  Bankrupt  Laws  Consolidation  Act  With  re- 
gard to  the  other  grounds  of  objection,  I  must  say,  not  only  are  they 
not  brought  before  me  with  sufiicient  clearness  and  precision  to  enable 
me  to  act  upon  them,  but  assuming  them  to  be  subject  to  fair  observa- 
tion, as  probably  they  are,  I  am  of  opinion  that  this  bankruptcy  hav- 
ing been  adjudicated  in  July,  1848,  and  the  certificate  in  which  this 
rehearing  now  proceeds  having  been  granted  more  than  two  years 
afterwards,  there  has  been  a  sumcient  degree  in  effect,  though  not  in 
name,  of  suspension.  It  seems  to  me,  in  this  state  of  circumstances, 
that  the  period  has  arrived  when  the  certificate  must  go.  It  must  be 
so  worded  as  not  to  protect  the  bankrupt  as  to  all  demands  against 
him  as  a  trustee.  But  for  this,  there  is  a  part  of  the  transactions 
which  would  have  required  very  careful  and  collective  consideration ; 
but,  as  I  said  before,  there  are  circumstances  which  relieve  me  from 
dealing  with  that  part  of  the  case. 


Ez  parte  Hollinqworth  ;  J6i  re  Hollinoworth.^ 

April  23,  1851. 

Certificate  —  Previotts  Bankruptcy. 

A  bankrupt,  who  has  been  made  a  bankrupt  before,  and  paid  on  that  occasion  less  than  15#. 
in  the  pound,  will  not,  in  the  matter  of  nis  certificate,  De  pUced  in  a  more  favorable  posi- 
tion than  he  would  have  been  in  under  the  6  Geo.  4,  c  16. 

A  PETITION  of  adjudication  was  filed  against  Mr.  Hollingwoilh  in 
1850.  He  Applied  to  the  commissioner  several  times  for  his  certifi- 
cate, which  was  finally  refused  in  March,  1851.  This  was  a  petition, 
by  the  bankrupt,  by  wny  of  appeal  from  the  decision  of  the  commis- 
sioner. 

The  facts  upon  which  the  court  was  required  to  decide  were  as  fol- 
lows:— 

I  80  Law  J.  Bep.  (it.  s.)  Bank.  18;  15  Jiir.914. 
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Mr.  Hollifigworth  was  a  ship-owner  and  insurance  broker  at  Hull. 
In  1833  he  was  made  a  bankrupt  and  paid  35.  6d.  in  the  pound. 
In  1835  he  made  a  composition  with  his  creditors.  In  1846  he 
made  a  composition  with  his  creditors,  under  which  they  received 
6s.  in  the  pound.  In  June,  1849  he  signed  a  declaration  of  in- 
solvency, and  placed  it  in  the  hands  of  his  solicitor.  In  August, 
1849,  being  then  in  insolvent  circumstances,  he  gave  orders  to  Mr. 
Huntley,  who  lived  in  London,  for  stores  for  a  vessel  belonging  to 
him,  which  were  executed,  and  by  which  the  bankrupt  became  in- 
debted to  Mr.  Huntley  in  110/.  At  the  same  time  he  became 
indebted  in  a  similar  way  to  Mr.  Hay  in  4322.  He  was  made  a  bank- 
rupt in  May,  1850.  Debts  were  proved  against  his  estate  to  the 
amount  of  3,400/.  and  the  net  assets  realized  amounted  to  584/.  only, 
and  there  was  no  probability  that  any  thing  more  could  be  recovered. 
Mr.  Huntley  and  Mr.  Hay  were  the  only  creditors  who  opposed  the 
granting  the  certificate. 

Mr.  Bacon  and  Mr.  Ellis j  for  the  petition. 

Knioht  Bruce,  V.  C,  at  the  dose  of  the  case  for  the  petition, 
said,  that  he  thought  that,  under  the  circumstances  stated  as  to  the 
former  bankruptcy  and  compositions  with  creditors,  the  bankrupt 
ought  not  to  be  put  in  a  more  favorable  position  than  he  would  have 
been  in  under  the  127th  section  of  the  6  Geo.  4,  c  16.  He  should 
not  then,  at  any  rate,  give  the  bankrupt  any  thing  more  than  protec- 
tion for  his  person.  The  question  then  was  whether  he  should  give 
this.     The  observations  of  counsel  ought  to  be  confined  to  this. 

Mr.  Sicanston  and  Mr.  Roxburgh^  for  Mr.  Huntley,  and  Mr,  Selwin^ 
for  Mr.  Hay,  contended  that  the  bankrupt  was  not  entitled  to  any 
certificate. 

Mr.  BacoHj  in  reply. 

Knight  Bruce,  V.  C.  At  the  conclusion  of  the  petitioner's  case 
I  said  that  the  former  bankruptcy,  the  former  compositions,  and  the 
former  insolvency  imposed  on  the  petitioner  the  burden  of  shewing 
that,  if  he  was  entitled  to  any  certificate,  he  was  entitled  to  some- 
thing more  than  a  protection  for  the  person.  From  that  he  did  not 
discharge  himself.  The  question  then  was  reduced  to  this,  was  he 
entitled  to  a  protection  for  the  person  ?  On  so  much  of  the  case  as 
was  feft  I  have  heard  the  respondents  and  I  have  heard  the  reply,  and 
I  do  not  quite  agree  with  either.  The  case  against  the  bankrupt  in 
my  mind  remains  in  an  unsatisfactory  state  from  his  conduct  between 
the  time  that  he  placed  in  the  hands  of  his  solicitor  the  declaration 
of  insolvency  of  June,  1849,  and  the  bankruptcy  which  took  place  in 
May,  1850.  I  am  of  opinion  that  the  dealings  of  the  bankrupt  with 
his  property  and  his  creditors  in  that  interval  were  not  justifiable.  A 
certain  amount  of  indulgence  may  be  given  to  persons  in  failing  clr- 
comstances,  and  the  same  rule  is  not  to  be  applied  to  them  as  to 
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persons  in  easy  circumstances.  But  there  are  limits  to  such  an 
indulgence,  and  the  transactions  of  the  petitioner  must  be  declared  to 
be  wrong.  I  think  that  justice  will  be  done  by  imposing  a  delay  of 
three  csuendar  months  from  this  day  before  granting  a  certificate. 
The  certificate  to  be  then  granted  will  be  only  of  the  second  class, 
and  merely  protect  the  bankrupt's  person  from  arrest  The  costs  of 
the  respondents  and  assignees  will  be  allowed  out  of  the  estate. 


Ez  parte  Owen  ;  Li  re  Bowers.^ 

April  SO,  1851. 

Partnership  Property — Joint  and  separate  Estate. 

A  earned  on  bnsiness  as  a  grocer,  and  was  entitled  to  some  stock  in  trade  and  fbmitnre, 
which  were  on  the  premises  where  he  carried  on  his  business.  A,  being  so  entitled,  took 
B  and  C  into  partnenhip  with  him  in  April,  and  the  bosiness  was  carried  on  by  the  part- 
nenhip  nntil  Angnst  in  the  same  year,  when  the  firm  became  bankrupt  B  and  C  did 
not  pay  any  thing  to  A,  or  bring  any  money  into  the  concern,  and  no  deed  of  transfer  of 
the  property  of  A  and  no  articles  of  partnersnip  had  been  executed.  Afker  the  partnershqp 
A  ordered  goods  in  the  name  of  the  fiirn:^ 

Bddj  that  under  these  circumstances,  the  stock  in  trade  on  the  prenuses  at  the  time  of  the 
bankruptcy  was  partnership  property,  and  not  the  separate  property  of  A.  and  that  the 
furniture  was  the  separate  property  of  A. 

For  some  time  previously  to  April  1849,  John  Bowers  carried  on 
business  as  a  grocer,  provision-dealer,  and  wine-merchant,  at  Worces- 
ter, and,  in  that  month,  was  solely  entitled  to  some  stock  in  trade, 
trade  utensils,  and  household  furniture,  which  were  in  a  house  and 
shop  occupied  by  him. 

In  April,  1849,  John  Bowers  took  his  brother  Joseph,  and  his  sister 
Sarah  Ann,  into  partnership  with  him,  and  they  carried  on  the  same 
business  on  the  sam6  premises,  in  partnership  together,  under  the 
firm  of  ^  Bowers,  Bowers  &  Co.,"  from  that  time  until  their  bank- 
ruptcy. 

On  the  28th  of  August,  1849,  John,  Joseph,  and  Sarah  Ann  Bowers 
were  made  bankrupts. 

In  August,  1849,  the  stock  in  trade,  trade  utensils,  and  furniture 
then  on  the  premises,  had  been  taken  in  execution  by  a  creditor 
of  John  Bowers.  The  assignees  brought  an  action  against  the 
creditor  in  respect  of  the  property  so  taken,  and  recovered  a  verdict 
against  him,  and,  by  arrangement,  the  sum  of  1,2002^  was  paid  by  the 
creditor  to  the  official  assignee,  in  respect  of  the  proper^  so  takeui 
which  sum,  therefore,  represented  such  property. 

The  question  before  the  court  on  this  petition  (on  appeal  from  the 
decision  of  the  commissioner)  was,  whether  this  sum  belonged  to 
the  separate  creditors  of  John  Bowers,  or  the  joint  creditors  of  Bowers, 
Bowers  &  Ck). 
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The  affidavit  of  John  Bowers,  with  reference  to  this  property,  con- 
tained the  following  statements :  —  "  That  no  deed  of  partnership,  or 
articles  of  partnership,  were  ever  prepared  or  executed  with  reference 
to  the  said  last-mentioned  partnership.  That  no  deed  of  assignment 
or  transfer,  or  other  deed  of  arrangement,  was  prepared  or  executed 
with  reference  to  the  said  partnership,  or  to  the  carrying  on  thereof. 
That  the  goods,  stock,  and  other  effects,  which  then,  and  previously, 
belonged  to  John  Bowers,  were  to  remain  his  property,  and  were  not 
transferred  or  assigned  by  deed  or  otherwise  to  the  new  partnership. 
That  neither  of  the  said  partners  brought  any  money  into  the  concern, 
or  paid  any  money  to  John  Bowers  for  taking  them  into  partnership, 
but  they  were  to  give  their  time,  assistance,  and  attention  to  <the 
business,  and  to  the  promotion  thereof.  That  after  the  foundation  of 
the  partnership,  divers  goods,  stock,  and  effects  were  ordered  and 
purchased  by  John  Bowers  in  the  name  of  Bowers,  Bowers  &  Co. 
That  no  separate  books  of  accounts  were  kept  in  respect  of  this  part* 
nership,  but  things  went  on  as  before,  and  just  in  the  same  manner 
as  if  this  deponent  had  been  the  only  partner,  with  the  exception  that 
this  deponent  carried  on  bis  business  under  the  name  of  Bowers, 
Bowers  &  Co." 

il&.  Russell  and  Mr.  W.  W,  Cooper^  for  the  separate  creditors  of 
John  Bowers,  contended  that  all  the  property  belonged  to  them.  The 
stock  in  trade,  trade  utensils,  and  furniture  on  the  premises  at  the 
time  of  the  formation  of  the  partnership  were  the  sole  property  of  John 
Bowers.  There  was  no  transfer,  and  no  agreement  of  transfer  of  this 
property  to  the  new  partners.  The  other  two  partners  were  to  con-, 
tribute  their  time  ana  services,  and  to  be  entitied  to  share  in  the  profits, 
but  they  were  not  to  have  any  interest  in  the  property  in  question, 
which  continued  to  be  the  sole  property  of  John  Bowers. 

They  cited  Ez  parte  Ruffin^  6  Ves.  119;  Ex  parte  WUliamSj  11 
Ibid.  3 ;  Ez  parte  Hunter^  in  re  Pajitan^  2  Rose,  382 ;  Ez  parte  Hare^ 
1  Dea.  16. 

Mr.  Swanston  and  Mir,  W.  Morris j  for  the  joint  creditors,  contended 
that  it  must  be  inferred  that  the  stock  in  trade  and  trade  utensils  were 
intended  to  be  the  property  of  the  firm.  The  furniture,  also,  being  in 
the  house  where  the  business  was  carried  on,  would  follow  the  stock 
in  trade  and  trade  utensils. 

[  Knight  Bruce,  V.  C,  directed  Mr.  Russell  to  confine  his  reply 
to  the  question  of  the  stock  in  trade  and  trade  utensUs.] 

il&.  Russell  replied. 

Knight  Brucf,  V.  C.  The  just  inference,  on  the  materials  before 
me,  is,  that  there  was  an  agreement  between  the  parties  that  all 
the  stock  in  trade  should  be  the  property  of  the  partnership,  subject 
to  this,  that,  in  the  accounts  of^the  partnership,  Mr.  John  Bowers 
would  be  properly  dealt  with  in  respect  of  the  value ;  I  think,  then, 
that  the  stock  in  trade  was  partnership  properjty  belonging  to  the 
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three.    As  to  the  furniture,  I  think  that  it  was  the  separate  property 
of  John  Bowers. 

Mr.  Freeling  said  that  he  appeared  for  the  official  assignee,  Mr. 
Valpy,  and  asked  for  his  costs. 

Mr.  Swanstan  read  an  affidavit  of  Mr.  Valpy,  to  the  effect  that  he 
did  not  intend  to  appear  on  this  petition,  and  that  he  had  not  in* 
structed  any  solicitor  or  counseL 

Knight  Bruce,  V.  C,  said,  that  under  these  circumstances,  he  could 
not  allqw  Mr.  Valpy,  if  it  was  Mr.  Valpy,  any  costs. 


Esc  parte  Hioginson  ;  ii  re  Hiooinson.^ 

April  SO,  1851. 

Certificate — Rehearing — Repeal  by  the  last  Bankrupt  Act  of  the 

Acts  mentioned  in  the  Schedule. 

A,  wlio  iras  made  a  bankrupt  at  the  time  when  the  proTuions  as  to  oertificatefl  nnder  the 
5  &  6  Vict.  c.  122,  were  in  force,  applied  to  the  commissioner  for  his  certificate,  which 
tiie  commissioner  refosed.  After  the  Bankmpt  Law  Consolidation  Act  was  passed,  A 
wplied  to  the  commissioner  to  rehear  the  case  as  the  certificate,  which  the  commissioner 
renised.  Petition  by  A  that  the  conmiissioner  might  be  directed  to  rehear  the  case,  waa 
dismissed. 

Mr.  Higginson,  the  bankrupt  in  this  case,  applied  for  his  certificate 
to  Mr.  Commissioner  Ludlow,  who  refused  to  grant  it  to  him. 

The  act  of  parliament  then  in  force  with  reference  to  bankrupts' 
certificates  was  the  5  &  6  Vict  c.  122.  By  sect  39  of  this  act  it  is 
enacted,  that  the  allowance  of  the  certificate  by  the  court,  and  any 
order  for  the  refusal  or  suspension  of  the  allowance  thereof,  except  in 
case  of  appeal,  shall  be  final  and  conclusive,  and  shall  not  be  reviewed 
by  the  court,  unless  the  court  shall  hereafter  see  good  and  sufficient 
cause  to  believe  that  the  allowance  of  such  certificate,  or  the  refusal 
or  suspension  thereof,  has  been  obtained  on  false  evidence,  or  has 
otherwise  been  fraudulently  obtained,  in  any  of  which  cases,  &c. 

After  this  refusal,  the  Bankrupt  Law  Consolidation  Act,  12  &  13 
Vict  c.  106,  was  passed^  The  fii^t  section  of  that  act  is  as  follows :  — 
"  That  from  and  after  the  commencement  of  this  act,  the  several  acts 
and  parts  of  acts  set  forth  in  the  schedule  A,  to  this  act  annexed,  to 
the  extent  to  which  such  acts  or  parts  of  acts  are  by  such  schedule 
expressed  to  be  repealed,  and  every  other  act  or  acts,  and  such  parts  of 
every  other  act  or  acts  as  shall  be  inconsistent  with  this  act,  shaU  be 
repealed,  except  so  far  as  the  said  acts  or  parts  of  acts,  or  any  of  themi 
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whether  mentioned  or  indaded  in  the  said  schedule  or  not,  repeal 
any  former  act  or  part  of  an  act,  and  except  also  so  far  as  may  be 
necessary  for  the  purpose  of  supporting  any  proceedings  taken  or  to  be 
taken  under  and  after  the  commencement  of  this  act  upon  any  trading, 
act  of  bankruptcy,  petitioning  creditors'  debt,  fiat,  or  other  proceeding 
in  bankruptcy  before  the  commencement  of  this  act"  The  5  &  6 
Vict  c.  122,  is  included  in  the  schedule  mentioned  in  this  section. 

After  the  passing  of  this  act,  Mr.  Hig^inson  applied  to  Mr.  Com- 
missioner Stevenson,  the  successor  of  Mr.  Commissioner  Ludlow,  to 
rehear  the  case,  as  to  granting  him  his  certificate.  Mr.  Commis- 
sioner Stevenson  having  declined  to  accede  to  this  application,  Mr. 
Higginson  presented  a  petition  for  the  purpose  of  obtaining  a  direc- 
tion by  the  court  that  the  commissioner  might  rehear  the  case. 

Mr.  C,  Holly  for  the  petition,  contended  that,  for  the  purpose  of 
rehearing  the  case  as  to  the  epranting  of  the  certificate,  the  5  &  6  Vict 
c.  122,  had  not  been  repealea,  and  that  it  was  competent  for  the  com- 
missioner to  rehear  the  case,  and  within  the  power  of  the  court  to 
direct  that  he  should  rehear  it  He  referred  to  the  Ist,  4th,  12th,  and 
207th  sections  of  the  12  &  13  Vict  c  106. 

Mr.  Bacon  and  Mr.  Selwyn  contended  that  the  5  &  6  Vict  c.  122, 
had  been  repealed  so  far  as  related  to  the  matter  in  question,  and  that, 
if  it  had  not  been  repealed,  it  was  not  within  the  jurisdiction  of 'the 
court  to  give  the  direction  prayed  for  by  the  petitioner. 

Mr.  C.  Hall  replied 

Knight  Bruce,  V.  C,  said  that  the  acts  mentioned  -in  the  sche- 
dule had  been  repealed,  but  with  a  qualification  which  he  could  not 
understand.  He  must  decline  to  interfere  in  the  case.  The  bankrupt 
might  make  an  application  to  the  Lord  Chancellor,  and  he  would  at 
once  settie  a  speoal  case,  if  it  was  desired. 


Ez  parte  Bird;  ^  re  Bourne.^ 

March  3,  1851. 

Forged  Bill — Money  paid  by' Mistake  —  Proof. 

A,  who  lived  at  Liyerpool,  brought  to  a  bank  at  Liyeipool  a  bill  of  exchange,  appearing  to 
haye  been  drawn  by  B,  and  to  have  been  accepted  by  C,  who  both  lived  in  Yorkshire,  and 
stated  that  he  was  agent  for  B,  and  inquired  of  Uie  manager  of  the  bank  whether  he  would 
discount  the  bill  for  B  without  requiring  him,  A,  to  indorse  it  The  manaffer  agreed  to 
discount  the  bill  without  an  indorsement  by  A,  and  the  bUl  was  discounted  accordingly, 
and  the  money  was  paid  to  A.    It  appeared  afterwards  that  the  signature  of  C  had  been 
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fbmd  bj  B  and  the  bill  proved  to  be  worthless.  It  was  aummed  that  A  was  innocent, 
and  had  no  knowledge  of  the  forgery.  A  l>ecame  a  bankrupt.  The  bank  tendered  a 
proof  a^inst  his  estate  in  respect  of  tne  bill,  which  was  allowed  by  the  commissioner,  bat 
no  inquiry  was  then  made  whether  the  money  had  passed  from  A  to  B :  ^- 

ffddy  on  appeal  from  the  derision  of  the  commissioner,  first,  that  the  bank  had  no  claim 
against  A  in  respect  of  the  forgery  of  the  bill ;  and,  secondly,  that  the  bank  had  a  right 
to  an  inaniry  as  to  the  rtlations  of  A  and  B  after  the  disconnting  of  the  bill,  with  r^sr- 
ence  to  tne  money  paid  to  A. 

In  September,  1849,  Mr.  Bourne,  who  resided  at  Liverpool,  became 
the  agent  of  Mr.  Threlfall,  who  lived  in  Yorkshire,  for  the.  purpose  of 
buying  and  selling  cotton  for  him.  In  the  course  of  this  business  Mr. 
Threlfall  frequently  remitted  bills  to  Mr.  Bourne,  to  be  discounted  at 
Liverpool. 

'  This  petition  arose  out  of  two  bills  which  had  been  discounted  for 
Mr.  Threlfall,  through  Mr.  Bourne's  agency,  by  the  Union  Bank  of 
Liverpool,  and  which  proved  to  be  worthless,  owing  to  the  forgery  by 
Mr.  Threlfall  of  the  names  of  the  acceptors. 

Mr.  Bourne  having  been  made  a  bankrupt,  proof  was  tendered 
against  his  estate  by  the  manager  of  the  Union  Bank  in  respect  of 
these  bills. 

The  dealings  of  Mr.  Bourne  with  the  Union  Bank  in  this  matter, 
as  stated  by  him  in  his  examination  in  his  bankruptcy,  were  as  fol- 
lows :  — 

In  December,  1849,  Mr.  Bourne  took  to  the  Union  Bank  of  Liver- 
pool a  bill  dated  the  8th  of  December,  1849,  and  appearing  to  have 
been  drawn  by  Mr.  Threlfall,  and  to  have  been  accepted  by  the  Hull 
Flax  and  Cotton  Mill  Company,  and,  after  shewing  it  to  the  manager 
of  the  bank,  informed  him  that  the  bill  was  Mr.  Threlfall*8,  for  whom 
he,  Mr.  Bourne,  was  buying  cotton,  and  that  Mr.  Threlfall  had  re- 
quested him,  Mr.  Bourne,  to  get  the  bill  discounted.  Mr.  Bourne 
then  asked  the  manager  whether  the  bank  would  discount  the  bill 
without  requiring  him,  Mr.  Bourne,  to  indorse  it,  and  if  so,  on  what 
terms,  it  being  understood  that  no  recourse  was  to  be  had  to  him,  Mr. 
Bourne.  The  manager  agreed  to  discount  the  bill  without  requiring 
Mr.  Bourne  to  indorse  it,  and  the  bill  was  discounted  by  the  bank 
accordingly. 

This  bill  was  duly  paid,  and  no  question  arose  respecting  it,  except 
so  far  as  it  was  connected  with  the  bills  next  mentioned. 

Between  December,  1849,  and  April,  1850,  a  bill  dated  the  22d  of 
February,  1850,  for  2,000/.,  and  another  bill,  dated  the  8th  of  March, 
1850,  for  1,600/.,  and  several  other  bills,  appearing  to  have  been  drawn 
by  Mr.  Threlfall,  and  to  have  been  accepted  by  the  Hull  Flax  and 
Cotton  Mill  Company,  were  discounted  by  the  Union  Bank,  through 
Mr.  Bourne's  aj^ency,  in  the  same  manner  and  on  the  same  terms  as 
the  bill  of  the  8th  of  December,  1849. 

The  signatures  of  the  acceptors  of  the  bills  of  the  22d  of  Febru- 
ary and  the  8th  of  March  had  been  forged  by  Mr.  Threlfall,  and  they 
turned  out  to  be  worthless.  These  were  the  bills  in  question  on  this 
petition.     Nothing  turned  on  the  other  bills. 

By  way  of  exolanation  of  his  dealings  with  the  bank,  it  was  also 
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stated  by  Mr.  Bourne  that  in  April  he  had  brought  two  other  bills, 
dated  In  April,  1850,  appearing  to  have  been  drawn  and  to  have  been 
accepted  in  the  same  manner  as  the  other  bills,  to  the  bank  to  be  dis- 
counted in  the  same  manner,  but  that  on  this  occasion  the  manager 
required  Mr.  Bourne  to  indorse  them,  which  he  did,  and  the  bills 
were  discounted.     Nothing,  however,  turned  on  these  bills. 

Mr.  Bourne  received  the  monev  paid  on  the  bills  of  the  22d  of 
February  and  the*8th  of  March,  1850. 

Mr.  Bourne  was  examined  at  considerable  length  on  these  matters, 
but  nothing  was  elicited  from  him  in  contradiction  of  the  above 
statement 

No  evidence  was  adduced  by  the  bank  in  the  matter. 

It  did  not  appear  that  any  inquiry  had  been  made  before  the  com- 
missioner as  to  what  became  of  the  money  after  it  had  been  so  paid 
to  Mr.  Bourne  —  whether  he  had  handed  it  over  to  Mr.  Threlfall,  or 
whether  there  were  any  subsequent  dealings  between  Mr.  Bourne  and 
Mr.  Threlfall.  It  was,  however,  stated  at  the  bar  that  there  had  been 
subsequent  dealings  between  Mi.  Bourne  and  Mr.  Threlfall,  and  that 
Mr.  Threlfall  had  been  subsequently  largely  indebted  to  Mr.  Bourne, 
and  that  Mr.  Bourne's  bankruptcy  was,  in  fact,  owing  to  his  dealings 
with  Mr.  Threlfall  In  the  course  of  the  year  1850  Mr.  Threlfall  was 
tried  for  forgery,  and  sentenced  to  be  transported  for  life. 

As  before  mentioned,  on  the  bankruptcy  of  Mr.  Bourne,  the  bank 
tendered  a  proof  against  Mr.  Bourne's  estate  in  respect  of  the  bills 
of  the  32d  of  February  and  the  8th  of  March,  1850,  which  the  com- 
missioner allowed.     This  was  an  appeal  firom  his  decision. 

Mr.  Orompton  and  Mr.  Glasse^  for  the  petitioner.  First,  the  deci- 
sion of  the  Commissioner  proceeded  on  the  fipround  that  Mr.  Bourne 
had  made  himself  personally  liable  for  the  bills,  although  he  did  not 
indorse  them.  Fuller  v.  &nithf  By.  &  M.  49 ;  s.  c.  1  Car.  &  P.  197, 
was  cited  to  the  Commissioner,  and,  it  is  believed,  very  much  influ- 
enced his  decision.  In  that  case  a  bank  had  discounted  a  bill  to 
certain  bill  brokers,  who  did  not  indorse  it  The  bill  turned  out  to  be 
a  forgery,  and  the  bill  brokers  were  held  to  be  liable.  There,  however, 
the  occupation  of  the  defendants  was  that  of  bill  brokers,  and  the 
verdict  must  have  proceeded,  either  on  that  circumstance,  or  that, 
from  the  circumstances  of  the  case,  they  were  to  be  taken  as  having 
been  dealt  with  as  principals.  In  the  report  in  Canrington  &  Payne, 
Mr.  Scarlett,  for  the  plaintiffs,  says,  ^  The  contract  was  with  them, 
(the  defendants,)  and  there  was  a  warranty  on  their  parts."  In  this 
case  the  contract  was  not  made  with  Mr.  Bourne,  and  he  did  not 

S'ye  a  warranty.  Jones  v.  R^de^  5  Taunt  488 ;  and  Bruce  v,  Bruce^ 
id.  495,  n.,  were  also  cases  of  forged  bills.  Certainly  a  person, 
through  whose  agency  a  bill  is  discounted,  may,  by  pledging  his  own 
credit,  become  liable  in  respect  of  it  without  indorsing  it  The  ques- 
tion is,  did  or  did  not  the  agent  pledge  his  own  credit  ?  The  evidence 
here  is  contained  in  Mr.  Bourne's  statement,  and  it  appears  clearly 
firom  it  that  Mr.  Bourne  did  not  pledge  his  own  credit ;  that  he  acted 
pimply  as  an  agent;  that  he  took  no  responsibility  on  himself,  and  that 
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credit  was  given,  not  to  him,  but  to  Mr.  ThrelfalL  There  was  no 
privity  of  contract  between  the  bank  and  Mr.  Bourne.  Subject  to 
the  question  aftej  mentioned  as  to  the  recovery  back  of  money  paid 
by  mistake,  the  transaction  is  the  same  as  if  Mr.  Threlfall  had  himself 
applied  to  the  bank,  and  the  bank  had  paid  the  money  to  him.  That 
the  mere  circumstance  of  an  agent  procuring  a  bill  to  be  discounted 
for  his  principal  does  not  render  the  agent  liable  is  clear.  Stevens  v. 
Badcock^  3  B.  &  Ad.  354 ;  s.  c.  1  Law  J.^Rep.  (n.  s.)  K.  B.  75;  and 
Siead  V.  TTiomton,  3  B.  &  Ad.  357,  n. ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B. 
74.  Secondly,  it  is  admitted  that  money  paid  to  an  agent  by  mistake 
may  be  recovered  back  from  the  agent,  and  that  the  circumstances 
under  which  the  money  was  paid  to  Mr.  Bourne  amounted  to  the 
payment  to  him  of  the  money  by  mistake.  But  to  the  above-men- 
tioned rule  there  is  an  important  proviso,  that  no  fresh  dealings  should 
have  taken  place  between  the  agent  and  the  principal,  and  that  no 
alteration  should,  in  the  mean  time,  have  taken  place  in, the  relations 
of  the  one  to  the  other.  If  the  money  has  been  paid  by  the  a£;ent  to 
the  principal,  or  the  agent  has,  on  account  of  the  money  so  paid,  given 
credit  to  the  principal,  or  entered  into  fresh  dealings  with  him,  the 
agent  is  no  longer  liable  to  the  person  who  paid  him  the  money  ^ 
mistake.  Bulier  v.  Harrison^  Cowp.  565 ;  WUkinson  v.  Johnson^  3  B. 
&  C.  428 ;  s.  c.  3  Law  J.  Rep.  K.  B.  58 ;  and  Williams  v.  Deacon^  4 
Exch.  Rep.  397.  It  is  true,  that  there  is  no  direct  evidence  on  this 
point,  the  attention  of  the  parties  before  the  commissioner  not  having 
been  called  to  it.  The  fact,  however,  is,  that  there  were  fresh  dealings 
between^  Mr.  Bourne  and  Mr.  Threlfall.  Independently,  however,  of 
this,  considering  all  the  circumstances  here  appearing  on  evidence,  the 
agency  of  Mr.  Bourne  continued  after  the  bills  were  discounted,  the 
nature  of  the  dealings  of  Mr.  Bourne  and  Mr.  Threlfall,  the  extreme 
improbability  that  Mr.  Threlfall,  then  in  extreme  distress  for  money, 
and  raising  money  by  means  of  forged  bills,  should  have  suffered  a 
large  sum  of  money,  3,600^,  to  remain  in  Mr.  Bourne's  hands,  that  no 
evidence  has  been  adduced  by  the  bank  to  shew  that  the  money,  or 
any  part  of  it,  did  so  remain — from  all  these  circumstances  there 
arises  a  presumption  that  the  money  had  passed  from  Mr.  Bourne  to 
Mr.  Threlfall,  or  that  there  had  been  such  dealings  between  them  as 
to  bring  the  case  within  the  exception  or  proviso  to  the  rule,  as  to  the 
refunding  of  money  paid  by  mistake.  Thirdly,  it  mav  be  contended 
that  Mr.  Bourne,  having,  in  effect,  stated  to  the  bank  tnat  the  bill  had 
been  accepted  by  the  persons  whose  names  appeared  as  the  acceptons 
is  liable  for  his  misrepresentation.  But'  it  has  been  established  that 
no  liability  arises  from  misrepresentation,  unless  it  be  shown  that  it 
was  bottomed  in  fraud.  Ormrod  v.  Huth^  14  Mee.  &  W.  651.  It 
was  laid  down  by  Tindal,  C.  J.,  in  Bawlings  v.  Bell^  1  Com.  B.  Rep. 
951,  ^  that  a  statement,  false  in  fact,  but  not  false  to  the  knowledge 
of  the  party,  and  made,  not  with  an  intention  to  deceive,  will  not 
ground  an  action,  unless  from  the  nature  of  dealings  with  parties  a 
contract  of  indemnity  could  be  implie'd."  A  similar  doctrine  is  laid 
down  in  Evans  v.  CoUinSj  5  Q.  B.  Rep.  804. 
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Mr.  Daniel^  for  the  petition. 

Mr.  Swanston  and  Mr.  W,  W.  Cooper^  for  the  assignees,  contended 
that  the  petition  had  not  been  presented  to  the  commissioner  within 
due  time.  They  did  not,  however,  raise  any  question  as  to  the 
merits. 

Enioht  Brucb,  V.  C,  said  that  the  bankrupt  not  availing  himself 
of  the  remedy  given  him  by  the  104th  section,  every  other  power 
or  remedy  remained  open  to  him.  He  would  not  say  what  he  should 
have  done  had  the  bankrupt  availed  himself  of  his  remedy  under  the 
104th  section.  He  thought  that  the  petition  was  presented  to  the 
commissioner  within  due  time,  and  that  it  was  incumbent  on  him  to 
adjudicate  upon  it.  The  commissioner,  however,  refused  \o  entertain 
it,  and  an  appeal  having  been  brought  within  due  time,  and  the  merits 
appearing  to  be  that  a  party  sued  out  a  fiat  without  a  petitioning 
creditor's  debt,  he  was  of  opinion  that  the  proceeding  should  be 
annulled,  with  costs. 


Ez parte  Johnson;  Jb  re  Cboss.^ 

Jolj  16,  U51. 

Official  Assignee. 

A  was  made  a  bankropt,  and  B  was  appointed  the  official  assignee,  and  C  was  elected  the 
oedltors'  assi^ee.  An  action  was  brought  by  D  against  B  and  C  in  respect  of  some 
property  in  the  possession  of  the  bankropt  at  the  time  of  the  banloraptcj,  and  a  reniiet 
was  given  in  fisTor  of  D.  The  result  of  the  actioa  was  independent  of  the  bankmptcj, 
and  would  have  been  the  same  whether  the  fiat  was  yoiid  or  invalid.  C  was  insolvent 
D  being  about  to  issue  execution  against  B  in  respect  of  the  costs  of  the  action,  B 
applied  to  the  court  for  protection.    The  court,  however,  declined  to  interfere. 

In  January,  1848,  a  fiat  in  bankmptcj  issued  against  Mr.  Cross, 
and  he  was  adjudicated  a  bankrupt,  and  Mr.  P.  Johnson  was  ap- 
pointed the  official  assignee,  and  Mr.  George  Smith  was  elected 
creditors'  assignee. 

In  February,  1848,  a  petition  was  presented  by  Mr.  Partridge  and 
mnother,  praying  that  the  fiat  should  be  annulled,  and,  at  the  hearing 
of  that  petition,  an  action  was  directed  to  be  brought  by  the  petition- 
ers against  the  assignees  for  the  purpose  of  trying  the  question  of  the 
Talidity  of  the  fiat  An  action  was  brought,  and  a  verdict  was  given 
for  the  plaintiffs.  This  action  not  having  been  tried  according  to  the 
directions  of  the  court,  a  second  action  was  directed  to  be  brought  by 
the  petitioners  against  the  creditors'  assignee,  as  the  sole  defendant. 
This  action  was  tried,  and  a  verdict  was  given  for  the  plaintiffs.  On 
the  petition  coming  on  again  in  February,  1850,  the  court  ordered  all 
further  proceedings  in  the  bankruptcy  to  be  stayed,  and  gave  the 
plaintiffs  liberty  to  sue  out  execution  against  the  creditors'  assignee. 

i  20  Law  J.  Kcp.  (v.  B.)  Bank.  20. 
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In  1848,  two  other  actions  were  brought  bj  Mr.  Archer  against  the 
creditors'  assignee  and  the  official  assignee,  in  respect  of  some  property 
in  the  possession  of  the  bankrupt  at  the  time  of  the  bankruptcy,  in 
both  of  which  verdicts  were  given  in  favor  of  Mr.  Archer.  The  costs 
of  these  two  actions  amounted  to  upwards  of  500/.  It  was  admitted 
that  Mr.  Archer's  claims  were  independent  of  the  bankruptcy,  and 
that  the  results  of  the  actions  would  have  been  the  same,  whether  the 
fiat  was  valid  or  invalid. 

The  creditors'  assignee  was  insolvent.  Mr.  Archer  being  about  to 
issue  execution  against  Mr.  Johnson  in  respect  of  the  costs,  Mr.  John* 
son  applied  to  the  commissioner  for  protection.  The  commissioner 
thought  that  he  had  not  jurisdiction  to  interfere  in  the  matter. 

This  was  a  petition  presented  by  Mr.  Johnson,  praying  that,  as  one 
of  the  officers  of  the  Court  of  Bankruptcy,  he  and  his  estate  and  effects 
might  be  protected  from  all  daims  and  demands  of  Mr.  Archer  in 
respect  of  the  above  matters. 

By  the  41st  section  of  the  Bankrupt  Law  Consolidation  Act,  (12 
&  13  Vict  c.  106,)  it  is  enacted,  ^  that  no  official  assignee  shall  be 
personally  responsible  or  liable  for  any  act  done  by  him,  or  by  his 
order  or  authority,  in  the  execution  of  his  duty  as  such  official 
assignee,  by  reason  of  the  petitioning  creditor's  debt,  trading,  or  act 
of  bankruptcy  upon  which  any  adjudication  of  bankruptcy  shall  have 
been  grounded,  or  of  any  or  either  of  such  matters,  being  insufficient 
to  support  such  adjudication ;  and  no  official  assie;nee  shall  be  deemed 
personally  answerable  for  or  by  reason  of  his  naving  received  any 
money,  bills,  notes,  or  other  nemtiable  instruments  under  any  bank- 
ruptcy in  his  character  of  officisu  assignee,  provided  he  shall  have  paid 
and  deposited  such  money,  bills,  notes,  and  other  negotiable  instru- 
ments during  the  prosecution  of  the  bankruptcy  to  and  in  the  Bank 
of  England  to  the  credit  of  the  accountant  in  bankruptcy  for  the  par- 
ticular estate  for  which  such  money,  bills,  notes,  or  other  negotiable 
instruments  shall  have  been  received,  and  shall  have  given  notice  oC 
such  payment  or  deposit  (as  the  case  may  be)  to  any  person  claiming 
such  money,  bills,  notes,  or  other  negotiable  instruments  of  the  officiel 
assignee,  and  provided  also,  that  the  official  assignee,  after  such  pay* 
ment  or  deposit,  shall  not  have  dealt  witii  such  money,  bills,  notes,  or 
other  negotiable  instruments  otherwise  than  in  the  execution  of  hi^ 
duty  as  official  assignee,  and  under  the  order  of  the  court ;  and  if  any 
action  shall  be  brought  against  the  official  assignee,  either  solely  or 
jointly  with  the  creditors'  assignee,  in  respect  of  such  money,  bills, 
notes,  or  other  negotiable  instruments,  it  shall  be  lawfid  for  a  judge 
of  the  court  in  which  the  same  shall  be  brought,  upon  application  of 
the  official  assignee,  and  upon  an  affidavit  of  facts,  to  set  aside  the 
proceedings  in  such  action  so  far  as  the  official  assignee  is  concerned, 
with  such  costs,  or  without  costs,  as  to  the  judge  shall  seem  meet" 

Mr,  Russell  and  Mr.  Wal/ordj  for  the  petition. 

Mr.  Oraig  and  Mr.  BeiUy^  for  Mr.  Archer. 

Knight  Baucs,  V.  C.    It  is  not  necessary  to  say  what  I  should 
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have  done  with  this  case,  if  it  had  been  certain  or  even  probable  that 
the  result  in  either  of  the  actions  would  have  been  materially  differ* 
ent,  if  Cross  had  been  well  made  a  banlorupt  It  has  not  been  shown 
to  me  that,  if  Cross  had  been  proved  to  have  been  well  made  a  bankrupt, 
the  result  in  either  action  would  have  been  materiallv  different  The 
state,  then,  of  the  evidence  before  me,  obliges  me  to  deal  with  the  case 
on  the  supposition  that  the  bankruptcy,  or  absence  of  bankruptcy,  on 
the  part  of  Cross,  was  an  utterly  immaterial  ingredient  That  being 
so,  I  think  that  I  cannot  interfere.  I  think  that  the  point  ought  to  be 
taken  before  the  Lord  Chancellor,  as  it  is  one  of  considerable  import- 
ance, and  perhaps  the  respondent  will  defer  the  issuing  of  execution 
in  Older  that  this  may  be  done. 


JEx  parte  Cleog  ;  S^  re  Clbgo.^ 

Augiut  2, 1851. 

Superseding  Bankruptcy — Votings  by  Attorney  —  230^  and  2Slst 

Sections  of  the  Bankrupt  Act. 

A  creditor  resident  in  England  may  Tote  hy  letters  of  attorney  at  meetings  held,  nnder  thd 
230th  section  of  the  Banrkapt  Law  Consolidation  Act,  to  take  into  consideration  an  offer 
made  by  a  bankmpt  to  his  oeditors,  with  a  riew  to  saperseding  the  bankruptcy. 

On  the  14th  of  August,  1829,  a  fiat  issued  against  Mr.  Clegg  and 
two  other  persons,  who  cairied  on  business  together  in  partnership. 
Mr.  Clegg  obtained  his  certificate.  His  separate  creditors  were  paid 
in  full,  and  a  surplus  of  his  separate  estate  was  carried  over  to  the 
joint  estate,  and  the  joint  creditors  were  paid  15^.  in  the  pound. 

By  the  230th  section  of  the  Bankrupt  Law  Consolidation  Act,  (12 
&  13  Vict  c.  106,)  it  is  enacted  ^'  that  any  bankrupt,  at  any  time 
after  he  shall  have  passed  his  last  examination,  may  call  a  meeting  of 
his  creditors,  and  il  the  bankrupt  shall  make  an  oner  of  compositioni 
and  nine  tenths  in  number  and  value  of  the  creditors  assembled  at 
such  meeting  shall  agree  to  accept  the  same,  another  meeting  for  the 
purpose  of  deciding  upon  such  offer  shall  be  appointed  to  be  holden; 
and  if,  at  suph  second  meeting,  nine  tenths  in  number  and  value  of 
the  creditors  then  present  shall  also  agree  to  accept  such  offer,  the 
court  may  supersede  the  fiat" 

By  the  23l8t  section  it  is  enacted  ''  that  in  deciding  upon  the  offer 
of  composition,  every  creditor  to  the  amount  of  60/.  and  upwards, 
residing  out  of  England,  shall  be  personally  served  with  a  copy  of  the 
notice  of  the  meeting  to  decide  upon  such  offer  as  aforesaid,  and  of 
the  purpose  for  which  the  same  is  called,  so  long  before  such  meeting 
as  that  he  may  have  time  to  vote  thereat,  and  such  creditor  shall  be 

1 20  Law  J.  Rep.  (v.  s.)  Bank.  22 ;  15  Jar.  984. 
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entitled  to  vote  by  letter  of  attorney,  executed  and  attested  in  man- 
ner required  for  a  creditor's  voting  in  the  choice  of  assignees.^ 

In  May,  1851,  Mr.  Clegg  called  a  meeting  of  his  creditors,  under 
the  230th  section,  and  mside  them  an  offer  of  an  additional  2s,  6(L  in 
the  pound,  which  they  agreed  to  accept,  and  thereupon  he  called 
another  meeting,  at  which  the  offer  was  also  accepted. 

At  these  meetings,  Mr.  Negus  attended,  and  consented  to  such 
offers.  He  acted  under  a  power  of  attorney  in  writing,  by  which  he 
was  empowered  by  twenty-three  of  the  creditors  who  resided  in  Eng* 
land  '^  to  appear  at,  and  attend,  all  and  every  meeting  and  meetings 
convened  and  held  under  the  said  bankruptcy,  or  in  relation  to,  and 
concerning,  the  affairs  of  the  said  bankrupt ;  and  to  take  part  in  any 
deliberation  on  measures  proposed,  or  questions  arising  at  anv  such 
meeting  or  meetings,  and  also  for  them  severally  and  respectively,  and 
in  their  several  and  respective  names,  as  their  several  and  respective 
acts  and  deeds,  to  vote  upon  an^  question  or  questions  whatsoever 
arising  in  relation  to  and  concernmg  such  affairs  at  any  such  meeting 
or  meetings ;  and  further  to  act,  do,  and  perform  all  and  whatsoever 
should  be  needful  and  requisite  to  be  done,  in,  about,  or  concerning 
the  premises  as  fully  and  effectually  as  if  they  were  severally  and  re- 
spectively personally  present'* 

With  the  exception  of  the  question  whether  Mr.  Negus  was  author- 
ized to  act  for  the  creditors  resident  in  England,  the  meetings  were 
regular. 

The  commissioner,  upon  being  called  upon  to  supersede  the  fiat 
under  the  230th  section,  thought  that  it  was  not  competent  to  credit- 
ors residing  in  England  to  vote  by  attorney,  and  declined  to  act. 
This  was  a  petition  by  way  of  appeal  from  this  decision. 

Mr.  Swanslon  and  Mr.  Bardt/j  for  the  petitioner. 

Mr.  W.  W.  Cooper  J  for  the  assignees. 

Knioht  Bruce,  V.  C,  said  that  he  thought  that  creditors  resident 
in  England  might  vote  by  letters  of  attorney  at  the  meeting  called 
under  the  230th  section,  and  directed  that  the  commission  should  be 
superseded  on  payment  of  the  proposed  additional  dividends. 
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have  done  with  this  case,  if  it  had  been  certain  or  even  probable  that 
the  result  in  either  of  the  actions  would  have  been  materially  differ- 
ent, if  Cross  had  been  well  made  a  banlorupt  It  has  not  been  shown 
to  me  that,  if  Cross  had  been  proved  to  have  been  well  made  a  bankrupt, 
the  result  in  either  action  would  have  been  materially  different  The 
state,  then,  of  the  evidence  before  me,  obliges  me  to  deal  with  the  case 
on  the  supposition  that  the  bankruptcy,  or  absence  of  bankruptcy,  on 
the  part  of  Cross,  was  an  utterly  immaterial  ingredient  That  being 
so,  I  think  that  I  cannot  interfere.  I  think  that  the  point  ought  to  be 
taken  before  the  Lord  Chancellor,  as  it  is  one  of  considerable  import- 
ance, and  perhaps  the  respondent  will  defer  the  issuing  of  execution 
in  Older  that  this  may  be  done. 


JEx  parte  Cleog  ;  Li  re  Clbgo.^ 

August  2, 185L 

Superseding  Bankruptcy — Voting  by  Attorney — 230/A   and  2Sist 

Sections  of  the  Bankrupt  Act, 

A  creditor  resident  in  England  may  Tote  by  letters  of  attorney  at  meetings  held,  nnder  thd 
830th  section  of  the  Banrkapt  I^w  Consolidation  Act,  to  take  into  consideration  an  offer 
made  by  a  bankmpt  to  his  oeditors,  with  a  riew  to  saperseding  the  bankruptcy. 

On  the  14th  of  August,  1829,  a  fiat  issued  against  Mr.  Clegg  and 
two  other  persons,  who  carried  on  business  together  in  partnership. 
Mr.  Clegg  obtained  his  certificate.  His  separate  creditors  were  paid 
in  full,  and  a  surplus  of  his  separate  estate  was  carried  over  to  the 
joint  estate,  and  the  joint  creditors  were  paid  15^.  in  the  pound. 

By  the  230th  section  of  the  Bankrupt  Law  Consolidation  Act,  (12 
&  13  Vict  c.  106,)  it  is  enacted  ^^  that  any  bankrupt,  at  any  time 
after  he  shaU  have  passed  his  last  examination,  may  call  a  meeting  of 
his  creditors,  and  il  the  bankrupt  shall  make  an  oner  of  compositioni 
and  nine  tenths  in  number  and  value  of  the  creditors  assembled  at 
such  meeting  shall  agree  to  accept  the  same,  another  meeting  for  the 
purpose  of  deciding  upon  such  offer  shall  be  appointed  to  be  holden ; 
and  if,  at  suph  second  meeting,  nine  tenths  in  number  and  value  of 
the  creditors  then  present  shsul  also  agree  to  accept  such  offer,  the 
court  may  supersede  the  fiat" 

By  the  23l8t  section  it  is  enacted  ^'  that  in  deciding  upon  the  offer 
of  composition,  every  creditor  to  the  amount  of  60/.  and  upwards, 
residing  out  of  England,  shall  be  personally  served  with  a  copy  of  the 
notice  of  the  meeting  to  decide  upon  such  offer  as  aforesaid,  and  of 
the  purpose  for  which  the  same  is  called,  so  long  before  such  meeting 
as  that  he  may  have  time  to  vote  thereat,  and  such  creditor  shall  be 
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entitled  to  vote  by  letter  of  attorney,  executed  and  attested  in  man- 
ner required  for  a  creditor's  voting  in  the  choice  of  assignees.^ 

In  May,  1851,  Mr.  Clegg  called  a  meeting  of  his  creditors,  under 
the  230th  section,  and  made  them  an  offer  of  an  additional  2$.  BcL  in 
the  pound,  which  they  agreed  to  accept,  and  thereupon  he  called 
another  meeting,  at  which  the  offer  was  also  accepted. 

At  these  meetings,  Mr.  Negus  attended,  and  consented  to  such 
offers.  He  acted  under  a  power  of  attorney  in  writing,  by  which  he 
was  empowered  by  twenty-three  of  the  creditors  who  resided  in  Eng- 
land ^  to  appear  at,  and  attend,  all  and  every  meeting  and  meetings 
convened  and  held  under  the  said  bankruptcy,  or  in  relation  to,  and 
concerning,  the  affairs  of  the  said  bankrupt ;  and  to  take  part  in  anv 
deliberation  on  measures  proposed,  or  questions  arising  at  anv  such 
'  meeting  or  meetings,  and  also  for  them  severally  and  respectively,  and 
in  their  several  and  respective  names,  as  their  several  and  respective 
acts  and  deeds,  to  vote  upon  an^  question  or  questions  whatsoever 
arising  in  relation  to  and  concerning  such  affairs  at  any  such  meeting 
or  meetings ;  and  further  to  act,  do,  and  perform  all  and  whatsoever 
should  be  needful  and  requisite  to  be  done,  in,  about,  or  concerning 
the  premises  as  fully  and  effectually  as  if  they  were  severally  and  re- 
spectively personally  present" 

With  the  exception  of  the  question  whether  Mr.  Negus  was  author- 
ized to  act  for  the  creditors  resident  in  England,  the  meetings  were 
regular. 

The  commissioner,  upon  being  called  upon  to  supersede  the  fiat 
under  the  230th  section,  thought  that  it  v^as  not  competent  to  credit- 
ors residing  in  England  to  vote  by  attorney,  and  aeclined  to  act. 
This  was  a  petition  by  way  of  appeal  from  this  decision. 

Mr.  Swanston  and  Mr.  Hardy ^  for  the  petitioner. 

Mr.  W.  W.  Cooper  J  for  the  assignees. 

Knight  Bruce,  V.  C,  said  that  he  thought  that  creditors  resident 
in  England  might  vote  by  letters  of  attorney  at  the  meeting  called 
under  the  230th  section,  and  directed  that  the  commission  should  be 
superseded  on  payment  of  the  proposed  additional  dividends. 
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CASES 

ABGUED  AND  BET^BMINED 

COURT  OF  QUEEN'S  BENCH, 

WRITS  OP  EBBOB  FROM  THAT  COURT  TO  THE  EXCHE- 

QUEB  CHAMBER^ 

DUBINa  THE  YEAB  185L 


Blair,  Administrator,  v.  Ormond  and  anotheri  Execators.^ 

May  29,  1851. 

Debt  on  Band —  Conditiom — Repayment  of  Stock  and  Sums  in  lieu 
of  Dividends  —  Statute  of  Limitations^  3  (J-  4  Will  4,*c.  42  —  Suffix 
dent  Acknowledgment  —  Several  Breacaes  —  Damages  on  one 
Breach  only. 

Debt  on  bond,  dated  the  5th  of  December,  1812:  the  condition  of  which  recited  that  J.  B. 
had  agreed  to  advance  T.  W.  the  prodnce  of  the  sale  of  877/.  4*.  Id,  5  per  cent  stock, 
without  an  J  advantage  other  than  he  would  have  been  entitled  to  if  the  stock  continued  in 
his  own  name  in  books  of  the  Bank  of  England ;  that  J.  B.  sold  the  stock  and  paid  the  pro- 
duce, 729/.  4s.,  to  J.  B.,  and  that  it  had  been  agreed  between  them  that  the  same,  or  a  like  sum 
of  877/.  4s.  Id.  5  per  cent,  stod^  should  be  replaced  and  transferred  to  J.  B.  The  condi- 
tion then  stated  that  if  T.  W.,  before  |he  5th  of  June  then  next  ensuing,  purchased  the 
said  amount  of  stock,  and  transfened  the  same  to  J.  B.,  and  paid  to  J.  B.  in  lieu  of  the 
dividends  thereof,  such  sum  as.  J.  B.  would  have  been  entitled  to  receive  for  the  dividends 
of  the  same,  in  case  the  same  had  continued  in  his  name,  at  sudi  time  and  times,  in  such 
shares  and  proportions,  and  in  such  manner  as  the  same  dividends  would  have  been  paya- 
ble to  him  if  the  same  had  not  been  sold,  then  the  bond  was  to  be  void  j  otherwise,  to 
remain  in  force.  Breach — first,  that  J.  W.  did  not,  before  the  said  5th  of  June,  nor  at  any 
time  sinoe,  purchase  the  said  amount  of  stock  and  transfer  the  same  to  J.  B.,  or  &e  plain- 
tiff, as  administrator.  Secondly,  that  the  dividends  of  the  said  stock,  if  the  same  had  contin- 
ued standing  in  the  name  of  J.  B.,  would  have  been  pavable  half-veaily  after  the  date  of  the 
said  bond,  and  the  first  and  only  one  of  such  dividenos  before  the  said  5th  of  June  would 
have  been  payable  on  the  5th  of  January,  1813 ;  that  J.  B.,  on  the  11th  of  September,  1824, 
died ;  and  that  if  the  said  stock  had  continued  standing  in  J.  B.*s  name,  or  the  plaintiff  as, 
administrator,  a  sum,  to  wit,  &c.,  wotdd  have  been  pavable  half-yearly  as  dividends,  and 
the  money  payable  in  lieu  of  sudi  dividends,  ana  becoming  due  after  J.  B.'s  death, 
amounted  to  a  large  sum,  to  wit,  &c.  And  although  the  said  stock  had  not  been  trans- 
ferred into  the  name  of  J.  B.  or  the  plaintiff,  yet  the  said  T.  W.  and  the  defendants  had 
wholly  failed  to  pay  the  sums  whicJi  became  due  in  lieu  of  the  said  several  dividends. 

Flea,  that  the  causes  of  action  did  not  accrue  at  any  time  within  twenty  years  next  before 
the  commencement  of  the  suit 

fieplication,  so  far  as  related  to  the  first  breach,  that  whilst  the  stock  remained  untransferred, 
and  a  certain  sum,  to  wit,  &&,  was  due,  in  lieu  of  the  dividends  which  J.  B.  would  have 
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been  entitled  to  raceiye,  to  wit,  on  the  10th  of  September,  1894,  T.  W.  made  an  acknow* 
ledgmcnt  that  the  said  stock  remained  nntransfcrred,  contrary  to  the  said  condition,  and 
was  dne  thereon  by  T.  W.  making  t<^  J.  B.  satisfaction  on  account  of  part  of  the  said  snm 
of  money,  to  wit,  of  l<tf.,  and  that  the  action  was  bfoncht  within  twenty  years  next  after 
snc^  acknowledgment ;  and  so  far  as  related  to  the  other  caoies  of  action  in  the  declara* 
tion  mentioned,  that  the  said  causes  of  actian  did  accme  within  twenty  years  next  before 
the  commencement  of  the  suit. 

Bejoinder  as  to  ihe  first  part  of  the  repllcadon,  a  traTene  of  the  bringing  of  the  action 
within  twenty  years,  moao  tt  /trmd. 

An  agreement  between  J.  B.  and  T.  W.  was  proyed,  br  which  J.  B.  was  to  be  boarded  and 
lodged  by  T.  W.  for  half  a  guinea  a  week,  and  that  tois  weekly  snm  should  go  and  be  ac- 
cepted in  part  satisfaction  of  the  dividends  of  the  stock  due  from  T.  W.,  and  that  they 
were  to  haye  a  settlement  eyery  six  months.  This  agreement  appeared  to  haye  been  acted 
npon  until  J.  B.'s  death,  on  the  11th  of  September,  1824,  down  to  which  time  he  boiuded 
and  lodged  with  T.  W.,  bnt  no  settlement  had  taken  plaoe  between  them,  although  re* 
peatedly  asked  for  by  J.  B. :  ^ 

Held,  first,  that  supposing  the  issue  raised  by  the  rejoinder  east  upon  the  plaintiff  the  burden 
of  proying  an  acxnowiedgment  within  twenty  years  next  before  the  commencement  of  the 
action,  the  aboye  was  suincient  eyidenoe  to  entitle  the  plaintiff  to  the  yerdict  on  that  issue, 
as  idso  on  ^e  second  issue  raised  by  the  replication.  Secondly,  that  the  bond  in  addition 
was  not  within  the  5th  section  of  the  8  &  4  Will.  4,  c  42,  that  the  replication,  therefore,  as 
to  the  first  breach,  set  up  no  answer  in  law  to  the  plea,  and  the  plaintiff,  conseauently,  was 
not  entitled  to  an^  damajges  on  that  breach ;  bnt  as  to  the  second  breach,  thirdly,  that  the 
part  of  the  condition  which  stipulated  for  the  paynient,  from  time  to  time,  of  such  snme 
as  would  haye  been  payable  by  way  of  dividends,  if  the  stock  had  continued  standing  in 
J.  B.'s  name,  a  cause  of  action  stifi  existed,  and,  therefore,  the  plaintiff  was  entitied  to 
judgment ;  the  damages  to  be  cwiflned  to  those  claimed  in  the  second  hreadu 

This  was  an  an  action  of  debt,  commenced  on  the  4th  of  Septem« 
ber,  1844,  against  the  defendants,  as  executors,  for  2000L 

The  declaration  alleged  that  Thcmias  Wood,  since  deceased,  here* 
tofore  and  in  his  lifetime,  and  in  the  lifetime  of  Joseph  Buckley,  since 
also  deceased,  to  wit,  on  the  5th  of  December,  1812,  by  his  certain 
writing  obligatory,  bearing  date  the  day  and  year  last  aforesaid,  and 
sealed  with  the  seal  of  the  said  T.  W.  (which  said  writing  obligatory 
not  being  in  the  possession  or  power  of  the  plaintiff,  he,  the  phintiS^ 
cannot  produce  the  same  to  the  court  here,)  acknowledged  himself  to 
be  held  and  firmly  bound  unto  the  said  J.  Buckley  in  the  sum  of 
20002.  above  demanded  to  be  paid  to  the  said  J.  Buckley,  or  his  cer* 
tain  attorney,  executcnrs,  administrators,  or  assigns,  which  said  writing 
obligatory  was  and  is  subject  to  a  certain  condition  thereunder  writ- 
ten, whereby,  &c.^ 

The  declaration  then  further  alleged,  that  although  the  said  5th  of 
June  next  ensuiiM;  the  date  of  the  said  writing  obligat(Mry  in  the  said 
condition  thereof  mentioned,  elapsed  in  the  said  respective  lifetimes 
of  the  said  J.  B.  and  T.  W.,  and  although  the  said  J.  B.  did  not  direct 
or  appoint  a  transfer  of  the  said  877^  4s.  Id.  stock  of  the  5^  per  cent, 
&^,  or  any  part  thereof,  into  the  name  or  names  of  any  p^son  or 
persons  other  than  himself,  the  said  J.  R,  and  although  the  said  T. 
W.  did,  to  wit,  on  the  5th  of  January,  1813,  pay  to  the  said  J.  B. 
such  a  sum  of  money  in  lieu  of  the  dividends  of  the  said  sum  of  8772. 
4«.  Id.  stock  of  the  5L  per  cent,  &c.,  as  the  said  J.  B.  would  have  been 
entitied  U>  receive  on  the  day  and  year  last  aforesaid,  as  or  for  the 
dividends  of  the  same  stock  in  case  the  same  had  continued  standing 

■ 

^  See  the  bond  end  c<»dition  set  out  in  the  case. 
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in  his  name  (the  said  5th  of  Januanr,  1813,  being  the  only  day  be- 
tween  the  date  of  the  said  writing  obligatory,  and  the  said  dth  of  June 
next  ensuing  the  date  in  the  said  condition  thereof  mentioned,  when 
any  such  dividend  on  the  same  stock  would  have  become  payable,) 
yet  that  the  said  T.  W.  did  not  nor  would  on  or  before  the  said  dth 
of  June  next  ensuing  the  date  of  the  said  writing  obligatory,  purchase 
the  said  sum  of  877^  4^.  Id.  stock  of  the  5/.  per  cent,  &c.,  and  transfer 
the  same,  or  cause  the  same  to  be  transferred,  unto  or  into  the  namci 
of  the  said  J.  B.  as  by  the  said  condition  of  the  said  writing  obliga« 
tory  he  ought  to  have  done,  but  therein  wholly  failed  and  made  default 
And  the  said  amount  of  stock  never  hath  been  uor  hath  any  part 
thereof  or  any  stock  in  lieu  thereof  ever  been  transferred  into  the 
name  of  the  said  J.  B.  or  of  the  plaintiff  as  administrator  as  aforesaid, 
or  either  of  them,  and  the  same  is  and  remains  wholly  untransferredi 
contrary  to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said 
condition  of  the  said  writing  obligatory.  And  for  assigning  a  further 
breach  of  the  said  condition  of  the  said  writing  obligatory,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  the  plain- 
tiff saith  that  the  dividends  of  the  sedd  stock  in  the  said  condition 
mentioned,  in  case  the  same  had  not  been  sold  as  aforesaid,  but  had 
continued  standing  in  the  name  of  the  said  J.  B.j  would  have  been 
payable  half-yearly  from  and  after  the  date  of  the  said  writing  obliga* 
tory,  on  the  Dth  of  January  and  the  5th  of  July  in  every  year,  and  the 
first  of  such  half-yearly  dividends  would  have  been  so  payable  on  the 
5th  of  January  1813,  and  that  that  half-yearly  dividend  was  the  only 
dividend  which  would  have  become  so  payable  after  the  making  of 
the  said  writing  obli^tory  and  before  the  said  5th  of  June  in  the  said 
condition  mentioned.  And  that  the  said  J.  B.  aftervirards  and  after 
the  passing  of  a  certain  act  of  parliament  for  transferring  several 
annuities  of  5L  per  cent  per  annum,  into  annuities  of  AL  per  cent  per 
annum,  to  wit,  on  the  11th  of  September,  1^24,  died.  And  the  plaintiff 
further  saith,  that  in  case  the  said  stock  in  the  said  condition  mentioned 
had  not  been  sold,  but  had  continued  standing  in  the  name  of  the  said 
J.  B.,  or  of  the  plaintiff  as  administrator  as  sibresaid,  within  the  true 
intent  and  meaning  of  the  said  condition,  a  large  sum  of  money,  to  wit^ 
18L  8s.  5(i,  would,  on  every  5th  of  January  and  5th  of  July  in  each  of 
the  years  1825, 1826, 1827, 1828, 1829,  and  1830,  have  become  due,  pay- 
able,  and  receivable  as  and  for  the  dividends  thereof;  and  the  several 
sums  of  money,  payable  by  virtue  of  the  sedd  condition,  in  lieu  of  such 
last-mentioned  aividends  respectively,  (and  which  sums  of  money  re- 
spectively became  due  by  virtue  of  the  condition  after  the  decease  of  said 
J.  B^  amounted  in  the  whole  to  a  large  sum  of  money,  to  wit,  221L  Os.  Id. 
And  the  plaintiff  further  saith,  that  afterwards  and  after  the  passing  of 
an  act  of  parliament  for  transferring  certain  annuities  for  4i  per  cent 
per  annum  into  annuities  of  3L  10s.  or  5L  per  cent  per  annum,  another 
large  sum  of  money,  to  wit,  16L  2s.  4<i,  would,  on  every  5th  of  Janu- 
ary and  5th  of  July  in  each  of  the  years  1831  to  1841,  have  become 
due,  payable,  and  receivable  as  and  for  the  dividends  in  the  said  con- 
dition mentioned,  in  case  the  said  stock  in  the  same  condition  men- 
tioned had  not  been  sold,  but  had  continued  standing  in  the  name  of 
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the  said  X  B.,  or  of  the  plaintiff  as  administrator  as  aforesaid,  within 
the  troe  intent  and  meaning  of  such  condition.  And  the  several  sums 
of  money  payable  by  virtue  of  the  same  condition,  in  lieu  of  such 
last-mentioned  dividends  respectively,  (and  which  last-mentioned 
sums  of  money  respectively  also  became  due  by  virtue  of  the  said 
condition  after  the  decease  of  the  said  J.  B.,)  amounted  in  the  whole 
to  a  large  sum  of  money,  to  wit,  451/1  5s.  Ad,  And  the  plaintiff  further 
saith,  that  afterwards  and  after  the  death  of  the  said  J.  B.,  and  after 
the  respective  sums  of  money  hereinbefore  mentioned,  in  lieu  of  the 
several  dividends  aforesaid,  had  so  become  due  and  payable  under 
and  by  virtue  of  the  said  condition,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  3d  of  September,  1844,  administration  of  all 
and  singular  the  goods,  chattels,  and  credits  which  were  of  the  said 
J.  B.,  was  first  granted  to  the  plaintiff.  And  although  the  said  stock 
in  the  said  conmtion  mentioned  hath  not,  nor  hath  any  part  thereof, 
or  any  stock  in  lien  thereof,  or  any  part  thereof,  ever  been  transferred 
into  the  name  of  the  said  J.  B.  or  of  the  plaintifi^  administrator  as 
aforesaid,  or  any  other  person  whatsoever,  within  the  true  intent  and 
meaning  of  the  said  condition :  yet  the  said  T.  W.  in  his  lifetime  did 
not,  nor  did  nor  would  the  defendants,  executors  as  aforesaid,  since 
his  decease,  pay  to  the  plaintiff  as  administrator  as  aforesaid,  the  re« 
spective  sums  of  money  hereinafter  mentioned,  which  so  became  due 
and  payable  according  to  the  condition,  in  lieu  of  the  several  dividends 
aforesaid,  or  any  part  thereof ;  but  the  same  respective  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  672/.  65.  4e2., 
are  now  wholly  due  and  owing,  unpaid,  and  unsatisfied  to  the  plain- 
tiff, administrator  as  aforesaid,  contrary,  &c  By  reason  of  which 
said  several  breaches  an  action  hath  accrued  to  the  plaintiff,  as  admi- 
nistrator as  aforesaid,  to  demand  and  have  of  and  from  the  defendants 
as  executors  as  aforesaid,  the  said  sum  of  2,000/.  above  demanded ; 
yet,  &C. 

The  defendants  pleaded,  first,  rum  est  factum  testatorisj  upon  which 
issue  was  joined ;  and  secondly,  that  the  said  causes  of  ^action  in  the 
declaration  mentioned  did  not,  nor  did  either  of  them,  accrue  at  any 
time  within  twenty  years  next  before  the  commencement  of  the 
suit 

The  plaintiff  replied  as  to  the  last-mentioned  plea,  so  far  as  the 
same  related  to  the  said  breach  of  the  said  condition  first  assigned, 
that  at  the  time  of  the  making  of  the  acknowledgment  by  the  said  T. 
W.  as  thereinafter  mentioned,  the  said  amount  of  stock  in  the  said 
condition  mentioned,  was  and  remained  wholly  untransferred,  con- 
trary to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said 
condition  in  that  behalf,  and  that  a  certain  sum  of  money,  to  wit, 
18/.  8s.  5(Lj  was  then  due  and  payable  from  the  said  T.  W.  to  the 
said  J.  B.,  pursuant  to  the  said  condition,  in  lieu  of  certain  dividends 
which  the  said  J.  B.  would  have  been  entitied  to  receive,  and  in 
respect  of  the  said  sum  of  877/.  45. 1(L  stock  5L  per  cent,  &c.,  in  case 
the  same  had  continued  standing  in  his  name,  and  had  not  been  sold 
as  in  the  said  condition  mentioned,  and  that  after  the  making  of  the 
said  writing  obligatory,  and  whilst  the  said  stock  was  and  remained 


323  COURT  OP  QUEEN'S  BENCH,  1861. 

Blair  v.  Oimond. 

wholly  untransferred  as  aforesaid,  and  whilst  the  said  sum  of  money 
kist  mentioned  was  so  dne  and  payable  in  lieu  of  such  last-mentioned 
dividends,  to  wit,  on  the  10th  of  September,  1824,  the  said  T.  W. 
made  an  acknowledgment  to  the  said  J.  B.  that  the  said  amount  of 
stock  in  the  said  condition  mentioned,  then  remained  and  was  un- 
transferred contrary  to  the  said  condition  in  that  behalf,  and  was  then 
due  thereon,  to  wit,  by  the  said  T.  W.  then  making  to  the  said  J.  B. 
part  satisfaction  on  account  of  the  said  writing  obligatory,  (that  is  to 
say)  by  the  said  T.  W.  then  making  to  the  said  J.  o.  satisfaction  on 
account  of  part  of  the  said  sum  of  money  so  then  due  and  payable  in 
lieu  of  the  said  last^mentioned  dividends,  to  wit,  of  10/.  part  thereof,  and 
that  the  said  action  was  brought  within  twenty  years  next  after  such 
acknowledgment  so  made  by  the  said  T.  W.  by  such  part  satisfaction 
on  account  as  aforesaid.  And  as  to  the  last-mentioned  plea,  so  far 
as  the  same  related  to  the  seveml  causes  of  action  in  the  declaration 
mentioned,  except  the  said  breach  of  the  said  condition  firstly  assigned, 
the  plaintiff  replied  that  the  said  causes  of  action  in  the  declaration 
mentioned,  except  as  last  aforesaid,  and  each  and  every  of  them  did 
accrue  within  twenty  years  next  before  the  commencement  of  this 
suit,  whereupon  issue  was  joined. 

The  defendants  rejoined  as  to  that  psrt  of  the  plaintiff's  replication 
to  their  last  plea  which  was  by  the  plaintiff  firstly  replied,  that  the 
said  action  was  not  brought  within  twenty  years  next  after  ihe  said 
supposed  acknowledgment  by  the  said  Thomas  Wood,  in  the  said 
replication  alleged  to  have  been  made,  modo  et  formA ;  whereupon 
issue  was  joined. 

The  cause  came  on  to  be  tried,  before  Coleridge,  J.,  at  the  Sprinff 
Assizes  for  Bristol,  1851,  when  a  verdict  was  found  for  the  plaintiff 
on  all  the  issues,  subject  to  the  opinion  of  the  court  upon  the  fol- 
lowing case. 

This  action  was  commenced  and  tried,  in  pursuance  of  a  decree  of 
His  Honor  Vice- Chancellor  Sir  J.  L.  Knight  Bruce,  of  the  19th  of 
July,  1847,  made  in  a  suit  pending  in  the  Court  of  Chancery  wherein 
the  said  James  Blair  was  complainant,  and  the  said  William  Or- 
mond  and  William  Hayward  and  others  were  defendants,  whereby, 
on  hearing  read  ^mongst  other  things)  an  exhibit  marked  A,  being 
a  draft  bond  of  Thomas  Wood  to  Joseph  Buckley  to  replace  stock, 
an  exhibit  marked  B,  being  a  draft  agreement  to  execute  a  mortgage, 
an  exhibit  marked  D,  being  a  bill-book  of  Messrs.  Baster  and  bill  of 
costs,  the  defendants'  answer,  and  the  proofs  taken  in  liiat  cause  read, 
and  what  was  alleged  by  counsel  on  both  sides,  it  was  ordered,  that 
the  plaintiff,  J.  B.,  and  the  defendants,  W.  O.  and  W.  H.,  or  the  de- 
fendant W.  O.  or  the  defendant  W.  H.,  as  the  case  might  require, 
should  proceed  to  a  trial  in  an  action  at  law  to  be  brought  by  the  said 
plaintiff  against  the  said  W.  O.  and  W.  H.,  or  at  the  election  of  the 
plaintiff  against  the  said  W.  H.  above,  upon  the  bond  bearing  date 
the  5th  of  December,  1812,  in  the  pleadings  mentioned.  And  it  was 
ordered,  that  such  action  should  be  deemed  to  have  been  commenced 
on  the  4th  of  September  1844,  the  day  of  the  filing  of  the  plaintiff's 
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bill ;  and  in  such  actioiv  and  npon  such  trial,  and  far  the  purposm 
thereof,  the  defendants  or  defendant  in  the  said  action  were  or  was  to 
admit  assets :  and  that  the  said  bond  was  not  in  the  possession  or 
power  of  the  plaintiff,  and  that  it  was  daly  executed,  and  that  it 
was  in  conformity  with  the  above-mentioned  exhibit  marked  with 
the  letter  A,  but  the  defendants  or  defendant  were  or  was  neverthe* 
less  to  be  at  liberty  to  take  any  objection  as  to  the  amount  or  suffi* 
ciency  of  the  stamp  or  the  want  of  a  sufficient  or  proper  stamp  upon 
the  said  bond,  and  for  that  purpose  they  or  he  were  or  was  to  be  at 
liberty  to  plead  non  est  factum  in  the  said  action ;  and  the  defendants 
in  such  action  were  to  admit  at  the  said  trial  that  the  letters  of 
administration  to  Joseph  Buckley,  deceased,  in  the  pleadings  named, 
were  granted  to  the  plaintiff,  as  in  the  pleadings  mention^,  on  the 
3d  of  September,  1845 ;  and  both  the  plaintiff  and  the  defendants,  or 
defendant,  in  such  action,  were  to  admit  the  following  facts,  (that  is 
to  say,)  that  the  said  J.  B.  died  on  the  11th  of  September,  1824,  and 
that  T.  W.  in  the  pleadings  named  died  on  the  5th  of  March,  184i3| 
and  the  parties  respectively  were  to  produce  at  the  trial  all  the  exhi- 
bits proved  in  the  said  cause  on  their  respective  parts* 

The  said  draft  bond,  being  the  said  exhibit  so  marked  by  the  letter 
A  in  the  said  Chancery  suit  (lind  which  draft  bond  was  produced  by 
the  plaintiff  on  the  said  trial,)  was  the  original  draft  bona  from  which 
the  bond  marked  in  the  said  decree  as  bearing  date  the  5th  of  Decern* 
ber,  1812,  was  engrossed,  and  such  draft  was  a  correct  copy  of  such 
bond,  and  such  dbraft  bond  was  in  the  words  following  (tteit  is  to 
say) :  ^  Know  all  men  by  these  presents,  that  I,  Thomas  Wood,  of 
Charlton,  in  the  parish  of  Wantage,  in  the  county  of  Berks,  yeoman, 
am  held  and  firmly  bound  to  Joseph  Buckley,  of  the  same  place,  gen- 
tieman,  in  2000^  of  lawful  money  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  of  English  value  and  currency,  to  be  paid  to  the 
said  Joseph  Buckley,  or  his  certain  attorney,  executors,  administra« 
tors,  or  assigns;  for  the  true  payment  whereof  I  bind  myself,  my 
heirs,  executors,  and  administrators,  and  every  of  them,  nrmly  by 
these  presents.  Sealed  with  my  seal.  Dated  this  5th  of  December, 
in  the  fifty-third  year  of  the  rejgn  of  our  Sovereign  Lord  Geoi^  the 
Third,  by  the  grace  of  God  of  the  United  Kingdom  of  Ghreat  Britain 
and  Ireland  King,  Defender  of  the  Faith,  and  in  the  year  1812." 

Whereas  the  above-bounden  T.  Wood,  having  occasion  to  borrow 
and  take  up  at  interest  the  sum  of  877^  4^.  Id,  stock,  of  the  5L  per 
cent  navy  annuities,  transfemble  at  the  Bank  of  England,  hath 
applied  to  and  requested  the  above-named  J.  Buckley  to  advance  him 
the  same  or  the  produce  of  sale  thereof,  which  the  said  J.  Buckley 
hath  consented  and  agreed  to  do  without  any  advantage  whatever  on 
bis  part,  otherwise  than  he  would  have  been  entitled  to  in  case  the 
same  stock  had  continued  to  stand  and  remain  in  his  own  name  in 
the  books  of  the  Governor  and  Company  of  the  said  Bank.  And  he, 
the  said  J.  Buckley,  hath  caused  the  same  stock  to  be  soldi  and  upon 
or  immediately  before  the  execution  of  the  above-written  obligation 
paid  the  produce  thereof,  amounting  to  the  sum  of  792^  4^.,  unto  the 
above-bounden  T.  Wood,  which  £e  doth  hereby  acknowledge  and 
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admit.  And  it  hath  been  agreed  by  and  betgireen  the  said  T.  Wood 
and  J.  Backley  that  the  same  or  a  like  sum  of  8772.  45.  Id.  stock  in 
the  said  navy  5/.  per  cent  annuities  shall  be  replaced  and  transferred 
to  him,  the  said  J.  Buckley,  at  the  time  and  in  the  manner  hereinafter 
mentioned.  Now,  the  condition  of  the  above-written  obligation  is 
such  that  if  the  above-bounden  T.  Wood,  his  heirs,  executors,  or  ad- 
ministrators, or  any  or  either  of  them,  shall  and  do,  on  or  before  the 
5th  of  June  next  ensuing  the  date  hereof,  purchase  the  sum  of  8772. 
4^.  IcL  stock  of  the  5/.  per  cent  annuities,  transferable  at  the  Bank  of 
England,  and  transfer  or  cause  the  same  to  be  transferred  unto  or 
into  the  name  or  names  of  the  said  J.  Buckley,  or  of  his  executors, 
administrators,  or  assigns,  or  unto  or  into  the  name  or  names  of  such 
other  person  or  persons  as  he  or  they  shall  direct  or  appoint,  and  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  J.  Buckley,  his  exe- 
cutors, administrators,  and  assigns,  in  lieu  of  the  dividends  thereof, 
such  sum  or  sums  of  money  as  the  said  J.  Buckley,  his  executors, 
administrators,  or  assigns,  would  have  been  entitled  to  receive  as  and 
for  the  dividends  of  the  said  sum  of  877/.  45.  Id,  stock,  51.  per  cent 
navy  annuities,  in  case  the  same  had  continued  standing  in  his  or 
their  own  name  or  names,  for  his  or  their  proper  use  and  benefit,  at 
such  time  and  times,  in  such  shares  and  proportions,  and  in  such 
manner  as  the  same  dividends  would  have  been  payable  to  him  or 
them  in  case  the  same  had  not  been  sold  in  manner  aforesaid,  then 
the  above-written  obligation  to  be  void  and  of  no  effect,  otherwise  to 
be  and  remain  in  full  force  and  virtue. 

The  said  exhibit  marked  B  was  the  original  draft  of  a  memoran- 
dum of  an  agreement  under  the  hand  of  the  said  T.  W.,  bearing  date 
the  5th  of  December,  1812,  and  from  which  the  original  agreement  of 
mortgage  was  engrossed,  and  such  draft  was  a  correct  copy  of  such 
agreement  of  mortgage ;  and  which  said  draft  agreement  recited  the 
said  bond ;  and  that  for  better  securing  the  purchase  and  transfer  of 
the  said  stock  and  the  payments  in  lieu  of  dividends  mentioned  in 
the  condition  thereof,  the  said  T.  W.  had  deposited  with  the  said 
J.  B.  certain  title-deeds  and  writings  relating  to  certain  freehold  mes- 
suages or  tenements,  lands  and  hereditaments  of  the  said  T.  W. 
therein  mentioned;  and  contained  an  'agreement  on  the' part  of  the 
said  T.  W.  to  make  a  mortgage  of  the  said  premises  for  securing 
such  purchase  and  payments. 

The  said  draft  bond  and  draft  agreement  had  been  found  amongst 
the  documents  of  Messrs.  Baster,  attorneys,  and  had  been  prepared  by 
them. 

The  said  exhibit  marked  D  was  a  bill-book  of  Messrs.  Baster,  and 
contained  their  bill  of  costs  against  the  said  T.  W.  for  preparing  the 
said  bond  and  agreement;  which  bill  of  costs  had  been  paid,  as 
appeared  by  the  signature  thereto  of  one  of  the  said  firm,  now 
deceased. 

The  said  bond  and  equitable  mortgage  had,  together  with  the 
deeds  contained  in  the  latter,  been  deEvered  to  the  said  J.  £.,  who 
carried  them  all  awav  from  the  office  of  the  said  Messrs.  Baster,  and 
the  said  J.  B.  seemed  careful  about  his  securities. 
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The  respective  admissions  ordered  by  the  said  decree  to  be  made 
for  the  piuposes  of  the  said  trial  were  respectively  made  by  the  plain- 
tiff and  the  defendants  respectively. 

Susannah  Joyce  (the  wife  of  W.  Joyce)  proved '  that  she  was  the 
'daughter  of  W.  Wood,  who  was  the  nephew  of  the  said  obligor  ^the 
said  T.  W.,  deceased ;)  that  she  was  born  in  the  year  1800,  and  nad 
lived  with  the  said  T.  W.  (her  great-uncle)  from  five  years  of  age  till 
ten  years ;  that  she  then  went  to  London  with  her  parents  for  one 
year,  and  then  returned  to  her  said  great-uncle  again  and  Kved  with 
them  at  Charlton  from  the  year  18X1  until  the  year  1817 ;  that  she 
then  left  them  to  be  married ;  that  from  1817  she  resided  in  the  villagCi 
not  with  her  uncle  but  with  her  father  and  mother,  till  1822 ;  that  she 
was  married  in  1824,  and  that  she  knew  the  said  J.  B.,  deceased ;  that 
he  boarded  and  lodged  with  the  said  T.  Wood  at  Charlton;  that 
before  1812  he  went  away  nearly  six  months,  and  used  to  bring  the 
interest  of  his  money ;  that  it  was  the  interest  of  his  money  from  the 
bank ;  she  heard  it  was  so  from  the  said  T.  W.  and  from  J.  B. ;  that 
out  of  that  money  he  used  to  pay  10s.  6d,  a  week  to  the  said  T.  W. 
for  board  and  lodging  and  washing ;  that  J.  B.  used  to  make  her  a 
present  of  a  five-shilling  piece  every  half-year  when  he  received  his 
dividends ;  that  she  heard  conversations  between  the  said  T.  W.  and 
J.  B.  about  J.  B.'s  money  in  the  funds ;  she  had  heard  her  uncle  say, 
''  Sell  out  your  money  in  the  funds  and  let  me  have  it,  as  the  bank 
will  break ;  I  will  let  you  have  more  interest  than  you  get  at  the  bank 
for  it ; "  she  had  heard  that  several  times ;  that  J.  B.  was  very  much 
against  it  for  some  time,  but  he  at  length  complied  with  it;  that  that 
was  about  1812 ;  that  he  went  away  to  London  and  came  back,  and 
brought  back  the  money  8002.  sewed  in  his  shirt  under  his  left  arm  ; 
that  after  the  loan  she  had  heard  the  conversation  between  B.  and  W. 
about  the  advance,  and  about  B.'s  board  and  lodging ;  that  what  she 
heard  firom  them  was  that  the  half-guinea  a  week  for  his  boards  lodg- 
ing, and  washing  was  settled  to  be  paid  from  the  interest  of  the 
money — that  the  half-guinea  a  week  for  his  board,  lodging,  and 
washing  was  settled  to  be  deducted  from  the  interest  of  the  money 
which  the  said  T.  W.  had  borrowed ;  that  that  agreement  was  made 
after  B.  had  %old  out  his  stock,  and  that  they  were  to  have  a  settle- 
ment every  six  months,  the  same  as  he  had  when  he  had  brought  the 
money  from  the  bank,  but  they  never  had  a  settlement  afterwards ; 
that  she  had  heard  B.  ask  her  uncle  for  a  settlement  repeatedly  after 
the  loan,  sometimes  two  or  three  times  a  day,  sometimes  no^  for  a 
week  or  so.  On  those  occasions  he  would  say  "  Landlord "  or 
"  Doddy,  I  want  you  to  settle  with  me.'*  He  was  in  the  habit  of 
calling  him  landlord,  more  frequently  Doddy ;  that  sometimes  her 
uncle  would  give  him  a  few  shillings,  sometimes  not,  saying,  ^  What 
do  you  want  with  money,  you  have  plenty  to  eat  and  drink  ?  " 

All  this  took  place  before  the  year  1817.  That  after  the  loan  of 
the  money  he  had  a  piUow-case ;  that  it  appeared  to  have  deeds  and 
papers  in  it,  in  B.'s  possession ;  that  he  used  to  keep  it  in  his  box  in 
his  bed-room ;  that  she  had  heard  of  his  pillow-case  and  papers ;  that 
they  had  taken  them  to  rob  him  of  bis  money ;  that  her  unde  would 
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joke  him  and  tell  him  be  had  been  thinking  of  a  certain  lady  of  rank, 
which  would  pacify  him  for  a  time ;  that  sometimes  he  was  not  so 
satisfied ;  that  her  uncle  would  then  tell  him  to  go  up  stairs  and  look 
again,  and  on  his  coming  down  again  he  would  say,  ^<  I  have  found 
my  papers ;  it  is  all  right ; "  that  she  had  heard  Buckley  say  to  W., 
**  You  have  got  my  money,  and  I  can  neither  get  principal  or  interest, 
ou  keep  me  penniless ; "  that  after  B.'s  death  W.  told  her  that  B. 
ad  lived  to  spend  all  his  money,  whereupon  she  told  him  she  knew 
better,  and  that  he  never  gave  him  the  chance  to  sf>end  it ;  that  W. 
made  no  answer;  bat  smiled  and  walked  away ;  that  after  the  loan  of 
the  stock  B.  did  not  appear  to  have  in  his  pocket  any  money  more 
than  two  old  5^.  pieces  and  a  few  half-pence,  but  no  money  to  any 
amount ;  and  that  with  respect  to  his  usual  habits  as  to  expenses  she 
never  knew  him  to  spend  any  thing  except  for  a  bit  of  gingerbread 
which  he  would  buy,  and  such  a  thing  as  that ;  that  the  said  J.  B. 
continued  from  the  time  of  the  said  arrangement  between  him  and 
the  said  T.  W.  up  to  the  time  of  the  decease  of  the  said  J.  B.  to 
board  and  lodge  with  the  said  T.  W.  The  said  J.  B.  died  in  the 
bouse  of  the  said  T.  W.  at  an  advanced  age  on  the  11th  of  Septemr 
ber,  1824,  and  there  were  two  crown  pieces  in  B-'s  pocket  when  he 
died. 

Sarah  Bartlett  proved  that  she  had  heard  the  said  J.  B.  ask  the  said 
T.  W.  for  a  settlement ;  that  the  last  time  she  heard  this  was  the 
Thursday  before  Mrs.  Wood's  death  in  the  month  of  April,  1823; 
that  Mrs.  Wood  then  said  to  her  husband  the  said  T.  W.  ^  We  have 
had  R's  money  and  you  pay  it."  The  said  T.  W.  then  said,  <^  Well 
Prue,  we  had,  and  I  mean  to  pay  it" 

Simon  Goodie,  who  had  lived  with  the  said  T.  W.,  from  Michael- 
mas 1822  to  Michaelmas  1823,  proved  that  be  had  frequently  heard 
the  said  J.  B.  say  ^  Please  Mr.  Wood,  settle  with  me."  And  the  said 
T.  W.,  used  to  be  very  mild  with  him  and  say,  "  1  will  do  so  another 
day."  That  that  would  pacify  him,  and  he  would  go  away  and  come 
back,  and  W.  would  tell  him  the  same  story,  and  sometimes  W.  would 
say,  that  he  would  settle  with  him  another  day.  W.  was  never  harsh 
with  him,  and  used  to  say  "  I  will  settle  with  you  another  day,  Mr. 
Buckley,"  and  always  was  very  mild.  Sometimes  B.  'Vvould  break 
out  in  a  passion  with  W.  and  call  him  a  rogue. 

William  Wood,  a  nephew  of  the  said  T.  W.,  proved  that  in  Sepr 
tember,  1814,  he  went  to  live  in  a  house  of  his  uncle  at  Charlton,  and 
that  B.  was  living  with  his  uncle  at  that  time  at  Charlton ;  that  in 
answer  to  applications  for  a  settlement  by  the  said  B.,  the  said  T.  W. 
used  to  say,  "  You  do  not  want  money  ; "  that  he  never  saw  his  uncle 
give  B.  money,  and  that  after  R's  death  he  said  to  his  uncle,  "  How 
you  must  be  put  about  for  money  by  B.'s  death,"  in  answer  to  which 
his  uncle  said  that  if  no  papers  could  be  found  nothing  could  be 
redeemed,  and  that  he  had  taken  care  of  that ;  that  the  said  J.  B.  was 
ill  for  one  week  before  his  decease,  and  that  he  was  not  sensible  dur- 
ing that  week. 

It  was  admitted  by  the  defendants'  counsel  for  and  on  behalf  of  the 
defendants,  that  the  said  J.  B.  was  a  weak-minded  man,  and  that  the 
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stock  mentioned  in  the  condition  of  the  said  bond  had  never  been 
transferred  as  in  the  declaration  is  alleged.  The  said  J.  B.  died  on 
the  11th  of  September,  1824 ;  he  was  taken  ill  on  a  Saturday  and 
died  the  next  Saturday.  He  was  not  quite  sensible  all  the  week ;  not 
sensible  so  as  to  converse  in  any  part  of  the  week. 

It  was  agreed  between  the  parties  that  the  pleadings  in  this  action 
on  both  sides  should  form  part  of  this  special  case. 

The  question  for  the  opinion  of  the  court  was,  whether  there  was 
evidence  to  go  to  the  jury  to  entitle  the  plaintiff  to  a  verdict  on  the 
issues  raised  upon  the  said  second  plea,  or  either  of  them,  and  whether 
the  said  evidence  was  sufficient  in  that  behalf;  and  the  court  was  to 
draw  such  inferences  of  fact  as  the  jury  might  have  drawn,  and  the 
verdict  on  those  issues  was  to  be  entered  for  the  plaintiff  or  for  the 
defendants,  as  the  court  might  direct. 

Either  party  was  to  be  at  liberty  to  raise  all  objections  arising  either 
from  the  facts  or  on  the  face  of  the  record ;  and  either  party  was  to 
be  at  liberty  to  turn  the  special  case  into  a  special  verdict,  amending 
it  first  by  adding  as  facts  such  inferences  as  the  court  might  have 
drawn. 

Kinglafce^  Serf.  (TapreU  with  him)  (May  1,)  for  the  plaintiff,  relied 
on  the  following  cases :  Hart  v.  Nashj  2  Cr.  M.  &  R.  337 ;  Hooper 
V.  Stephens,  4  Ad.  &  E.  71 ;  Wbrthiitgion  v.  GrimsdUck,  7  Q.  B.  Rep. 
479 ;  s.  0. 15  Law  J.  Rep.  (n.  s.)  Q.  &  52 ;  Sanders  v.  GauHirdj  13  Mee» 
&  W.  65 ;  s.  G.  8  Law  J.  Rep.  (n.  s.)  Exch.  97 ;  Iktckey  v.  Hamkins^ 
4  Com.  B.  Rep.  655. 

Buity  (Kar slake  with  him,)  contri,  referred  to  1  Smith's  L.  C.  321 ; 
Beavan  v.  Getkin,  3  6.  &  D.  54 ;  s.  c.  12  Law  J.  Rep.  ^n.  s.)  Q.  B.  37 ; 
Callandar  v.  Howard^  19  Law  J.  Rep.  (n.  s.)  C.  P.  312 ;  SavUle  V. 
Jackson,  13  Price,  715 ;  Bealey  v.  Greenslade,  2  Cr.  &  J.  61 ;  HoUis 
V.  JPulmer,  2  Bing.  N.  C.  713. 

The  several  points  of  argument  will  be  found  referred  to  in  the 
judgment. 

Our.  adv.  vuU. 

The  judgment  of  the  court  ^  was  now  delivered  by 

Lord  Campbell,  C.  J.  The  first  question  to  be  considered  in  this 
case,  is,  whether  there  was  evidence  to  go  to  the  jury  to  entitle  the 
plaintiff  to  a  verdict  on  the  first  issue  on  the  second  plea.  We  think 
that  there  was.  The  defendants  merely  rejoined  ^'  as  to  the  part  of 
the  plaintiff's  replication  to  the  second  plea  firstly  replied,  that  the 
said  action  was  not  brought  within  twenty  years  next  after  the  said 
supposed  acknowledgment  of  the  said  Thomas  Wood  in  the  said 
replication  alleged  to  have  been  made."  Supposing  that  this  casts 
upon  the  plaintiff  the  burden  of  proving  that  such  an  acknowledg- 
ment as  is  stated  in  the  replication  was  made  within  twenty  years 
.■  —  ■  ■  ■       ..   ■■■ 

^  Lord  Campbell,  C.  J.,  Fatteson,  J.,  Wightxan,  J.,  and  Eble,  J. 
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next  before  the  commencement  of  the  action  on  the  4th  of  Septem- 
ber, 1844,  we  think  that  the  evidence  was  quite  sufficient  for  that  pur^ 
pose,  as  it  proved  an  agreement  between  Wood  and  Buckley,  that 
Buckley  should  be  boarded  and  lodged  by  Wood  for  the  weekly  sum 
of  10^.  6^.,  and  that  this  weekly  sum  should  go  and  be  accepted  in 
part  satisfaction  of  the  sums  due  from  Wood  to  Buckley  in  respect 
of  the  dividends  on  the  stock,  till  it  should  be  replaced ;  and  further, 
that  this  agreement  was  carried  into  effect  and  acted  upon  till  the 
death  of  Buckley,  on  the  11th  of  September,  1824,  down  to  which 
time  he  was  boarded  and  lodged  by  Wood.  The  weekly  payment 
by  the  agreement  going  and  being  received  under  the  agreement,  is  a 
satisfaction  of  money  then  due  and  growing  due  from  Wood  to 
Buckley  in  respect  of  the  dividends,  the  stock  never  having  been  re« 
placed.  Therefore,  if  this  evidence  is  believed,  immediately  before 
th^  death  of  Buckley,  Wood  made  acknowledgments  to  him  that  the 
stock  remained  untransferred  and  was  then  due,  and  Wood  then  made 
to  Buckley  part  satisfaction  on  account  of  the  bond,  by  making  Buck- 
ley satisfaction  on  account  of  part  of  the  sum  of  money  then  due  and 
payable  in  lieu  of  the  dividends.  There  being  such  evidence,  we 
draw  from  it  the  inference  which  I  have  stated,  and  the  action  having 
been  commenced  within  twenty  years,  this  issue  must  be  entered  for 
the  plaintiff. 

The  cases  of  Hart  v.  Nash  and  Hooper  v.  Stephens  are  in  point  to 
«how  that  such  a  dealing  is  equivalent  to  a  money  payment 

The  verdict  upon  tiie  second  issue  raised  on  the  second  plea  must 
likewise  be  entered  for  the  plaintiff,  as  the  dividends  mentioned  in  the 
second  breach  became  due  within  twenty  years  next  before  the  com- 
mencement  of  the  action. 

By  the  agreement  between  the  plaintiff  and  the  defendants,  stated 
in  the  special  case,  either  party  is  at  liberty  to  raise  any  objection  on 
the  face  of  the  record ;  and  the  defendant  objected  that  the  first  re- 
plication to  the  second  plea  is  bad  in  point  of  law,  because  such  an 
acknowledgment  as  is  there  stated  would  iiot  take  the  case  out  of  the 
Statute  of  Limitations. 

To  judge  of  this  objection,  we  must  look  to  see  what  the  real  con- 
tract was  as  it  appears  from  the  bond  and  condition,  bearing  date  the 
5th  of  December,  1812.  The  condition  contains  a  recital  '^  that  Wood 
wished  to  borrow  from  Buckley,  and  to  take  up  at  interest  the  sum 
of  S77L  45.  Id,  5L  per  cent,  stock,  and  had  applied  to  Buckley  to  ad- 
vance him  the  same,  or  the  produce  by  sale  thereof,  which  Buckley 
had  agreed  to  do,  being  only  entitled  to  as  much  as  he  would  have 
received  in  case  the  stock  had  continued  standing  in  his  own  name." 
It  then  recites  ^<  that  the  stock  had  been  sold  out,  and  the  produce 
thereof,  amounting  to  792/.  45.,  had  been  paid  to  Wood,  and  that  it 
had  been  agreed  between  them  that  the  like  sum  of  8772.  As.  Id  51. 
per  cent  stock  should  be  replaced  by  Wood  in  the  name  of  Buckley.'^ 
The  condition  is  then  declared  to  be  '^  that  Wood  should  replace  the 
stock  on  or  before  the  Sth  of  June,  1813,  and  pay  to  Buckley  in  lieu 
of  the  dividends  thereof  such  sum  or  sums  of  money  as  Buckley 
would  have  been  entitled  to  receive  for  the  dividends  of  877/.  45.  Id. 
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in  case  the  same  had  continued  standing  in  his  name,  at  such  time 
and  times,  in  such  shares  and  propoitions,  and  in  such  manner  as  the 
same  dividends  would  have  been  pavabie  to  him  in  case  the  same 
had  not  been  sold  in  manner  aforesaid." 

The  bond  is  conditioned  for  the  replacing  a  precise  amount  of 
stock  on  a  fixed  day,  viz.,  the  6th  of  June,  1813 ;  not  for  the  payment 
of  any  given  sum  of  money  on  that  day,  nor  even  for  the  payment 
of  such  a  sum  of  money  as  would  purchase  the  given  amount  of 
stock,  but  for  replacing  the  stock  itself. 

Such  being  the  nature  ^of  the  instrument  on  which  the  action  is 
brought,  we  are  to  consider  whether  it  comes  within  the  5th  section 
of  3  &  4  Will.  4,  c.  42,  by  which  it  is  provided,  <'  That  if  any  ac- 
knowledgment shall  have  been  made,  either  by  writing  or  by  part  pay- 
ment or  part  satisfaction  on  account  of  any  principal  or  interest  being 
then  due  on  any  specialty,  it  shall  be  lawful  to  the  persons  entitied^to 
the  action  to  bring  their  action  for  the  money  remaining  unpaid  and 
so  acknowledged  to  be  due  within  twenty  years  after  such  acknow- 
ledgment by  writing  or  part  payment  or  part  satisfaction  as  aforesaid.'^ 
The  defendants'  counsel  insisted  that  this  cannot  extend  to  a  bond 
conditioned  for  the  replacing  of  stock,  arguing  that  this  is  an  act  to 
be  done,  and  that  the  l»reach  sounds  in  damages' depending  upon  the 
price  of  the  stock  when  it  ought  to  have  been  replaced,  or  when  the 
action  is  brought  We  are  of  opinion  that  this  view  of  the  5th  sec- 
tion is  correct.  The  payment  of  sums  of  money  in  lieu  of  dividends 
which  would  have  been  payable  if  the  stock  had  remained  in  the 
name  of  the  obligee,  is  not  payment  of  interest;  neither  is  any  sum 
of  money  thereby  acknowledged  to  be  due ;  indeed,  the  replication 
itself  does  not  so  allege,  but  only  ^  that  the  said  Thomas  Wood  made 
an  acknowledgment  that  the  said  amount  of  stock  remained  untrans* 
ferredi'*  by  making  part  satisfaction  on  account  of  the  money  so 
payable  in  lieu  of  dividends.  This  averment  certainly  does  not  bring 
the  case  within  the  words  of  the  5tii  section,  nor  (as  we  think)  within 
the  spirit  of  it  If  any  authority  were  wanting,  we  have  the  case  of 
Fillingham  v.  Waslielt,  13  Price,  443,  in  which  it  was  held  that  a  plea 
of  set-off  to  such  a  bond  was  bad,  because  it  was  not  a  bond  for  the 
payment  of  money.  The  argument  that,  as  the  bond  in  question  is 
plainly  within  the  3d  section,  it  must  necessarily  be  within  the  5th, 
is  quite  untenable,  for  it  is  obvious  that  a  bond  conditioned  to  per- 
form the  covenants  of  a  lease  in  respect  of  repairs,  or  any  other  matter 
sounding  purely  in  damages,  would  be  within  the  3d  section,  and  yet 
it  would  be  impossible,  by  any  ingenuity  of  construction,  to  bring  it 
within  the  5th  section.  As,  therefore,  the  first  breach  relates  to  the 
day  of  default,  viz.,  the  3d  of  June,  1813,  which  was  more  than 
twenty  years  before  the  action,  and  the  plea  sets  up  that  defence,  to 
which  the  replication  is  no  answer  in  law,  we  are  of  opinion  that 
though  the  verdict  oil  the  rejoinder  taking  issue  on  that  replication 
must  be  found  for  the  plaintiff,  the  plaintiff,  nevertheless,  is  not  enti- 
tled to  any  damages  on  that  breach  on  account  of  the  insufficiency 
of  the  replication. 

The  second  breach  stands  on  very  different  grounds.     Though  the 

28* 
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remedy  to  recover  damages  for  not  replacing  the  stock  is  taken  away 
by  lapse  of  time,  yet  the  condition  so  to  replace  it  is  not  thereby 
wholly  destroyed,  and  that  part  of  the  condition  which  requires  the 
payment,  from  time  to  time^  of  such  sums  of  money  as  would  have 
been  payable  by  way  of  dividends  if  the  stock  had  remained  in  the 
name  of  Buckley,  still  continues  in  force.  This  last  stipulation  is 
distinctly  expressed  in  the  words  of  the  condition,  that  Buckley  was 
to  receive  such  sums  of  money  as  he  would  have  been  entitled  to  for 
dividends,  at  such  times  and  in  such  manner  as  the  dividends  would 
have  been  payable  to  him  if  the  stock  had  not  been  sold  out  The 
defendants'  counsel  contended  that  this  extends  only  to  the  payment 
of  the  dividends  down  to  the  5th  of  June,  1813,  when  the  stock  was 
to  be  replaced ;  but  down  to  that  day  there  could  only  have  been  one 
dividend  due,  and  the  language  employed  seems  to  us  dearly  to  ex« 
tend  to  all  accruing  dividends  till  the  stock  should  be  replacedf. 

It  was  further  contended  that  the  Statute  of  Limitations  must  run 
from  the  5th  of  June,  1813,  when  there  was  a  forfeiture  of  the  bond, 
for  not  replacing  the  stock.  But,  as  is  laid  down  by  Parke,  B.,  in  the 
recent  case  of  Saunders  v.  Coward,  although,  on  the  first  breach  of 
the  condition  of  a  bond,  the  obligee  may  sue  the  obligor,  and  have 
judraient  under  8  &r  9  Will.  3,  c.  11,  as  a  security  of  a  higher  nature 
for  mture  breaches,  he  is  not  bound  to  pursue  that  course.  He  may 
waive  the  right  of  action  on  the  bond  in  respect  of  the  first  breach  or 
any  number  of  breaches,  and  be  contented  with  the  specialty  security 
only  for  future  breaches,  and  sue  afterwards  on  a  subsequent  forfeit- 
ure, and  assign  that  for  a  breach.  For  these  reasons,  we  are  of  opi« 
nion  that  the  plaintiff  is  entitled  to  judgment  on  the  second  breach. 
Leave  is  reserved  to  turn  the  special  case  into  a  special  verdict ;  but 
there  are  no  materials  for  a  special  verdict,  and  the  only  questions 
which  can  now  be  debated  appear  on  the  record,  and  may  be  brought 
before  a  superior  court  by  writ  of  error.  Our  judgment,  therefore,  is, 
that  the  verdict  entered  for  the  plaintiff  must  s^nd,  and  that  the 
judgment  be  entered  for  the  plaintiff  for  the  penalty  of  the  bond,  but 
that  the  damages  be  confined  to  those  claimed  in  the  second  breach, 
namely,  451/L  5^.  4{2.  Judgment  for  ihe  plaintiff. 


SiBfMS   AND   OTHERS   V.    MaRRTAT.^ 
June  6,  1851. 

Warranty  —  Copyright,  Equitable  Assignment  of —  Specific  Per^ 

formance. 

The  defendant  havinff  been  applied  to  by  the  plaintiff  for  permission  to  publish  a  work, 
wrote  to  him  as  follows :  "  You  formerly  made  me  an  offer  of  50/.  for  tiie  exdusive  right 
of  publishing  for  ten  years,  Captain  M  *s  work,  *  Monsieur  Violet,'  which  offer  I  accepted. 

>  20  Law  J.  Rep.  (n.  s.^  Q.  B.  454. 
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and  wrote  to  yoa  to  that  effect  I  poaaeu  bat  few  of  the  oopyrighta  of  the  earlier  portion! 
of  Captain  MJa  works,  and  they  are  many  of  them  published  in  a  cheap  edition.  I  will 
let  you  know  in  a  few  days  tliose  of  the  works  that  belong  to  me,  that  I  feci  disposed  to 
offer  to  you.  In  the  mean  time,  I  shall  be  glad  to  know  if  yoa  received  my  last  letter, 
accepting  yonr  offer  for  *  Monsieor  Violet/  and  if  not,  whether  you  still  hold  the  same 
proposal."  The  50/.  was  afterwards  paid,  for  which  the  defendant  gave  a  receipt  to  the 
plaintiff',  expressed  to  be  "  for  permission  to  publish  Captain  M.'s  woif,  *  Monsieur  Violet,* 
BO  long  as  the  copyright  may  endure,  that  right  to  be  exclusively  his  own  for  ten  yean  ^' :  — - 

ffdd^  that  this  amounted  to  an  express  warranty  by  the  defendant,  that  he  had  the  title  to 
the  copyright  in  question. 

Prior  to  this  transaction,  Captain  M.  by  an  instrument  in  writing,  not  sealed  or  attested  so 
as  to  pass  the  lefsl  copyright,  agreed  to  assign  the  copyright  in  **  Monsieur  Violet,"  to 
B.  B.  tor.  300/.,  with  a  stipulation  that  a  deed  of  assignment  of  the  copyright  should  be 
executed.    The  300/.  was  duly  paid  by  R.  B. :  — 

Seld,  that  the  effect  of  this  was  to  vest  the  equitable  copyright  in  R.  B.,  who  would  be  enti- 
tled to  a  decree  for  a  specific  performance  of  the  contract,  and  that  the  plaintiff  was  con- 
sequently  entitled  to  succeed  upon  issues  denying  the  defendant's  title  to  grant  the  copv- 
rignt,  and  alleging  that  R.  B.  waa  equitably  the  proprietor  thereof,  and  had  the  sole  right 
to  grant  permission  to  publish. 

Assumpsit.  The  declaration  stated  that  the  plaintiffs  were  the 
proprietors  of  a  literary  periodical  called  "  The  Parlor  Library,"  and 
were  desirous  of  publishing  therein  a  work,  whereof  one  F.  Marryat, 
deceased,  was  the  author ;  and  that  the  defendant  was  the  son  and 
executor  of  the  said  F.  Mairyat,  and  that  in  consideration  that  the 
plaintiffs  would  pay  to  the  defendant  50/.  for  license  and  permission 
to  publish  the  said  work,  in  said  literary  periodical,  the  defendant 
promised  the  plaintiffs  that  he  then  had  sufiicient  right,  title  and  au« 
thority,  at  law,  and  in  equity,  to  sell  and  grant  such  license  and  per- 
mission. It  then  alleged. payment  of  the  50/.  by  the  plaintiffs,  but 
that  the  defendant  broke  his  promise  in  this,  that  he,  at  the  time  of 
the  said  contract,  had  not  such  right,  title,  or  authority  as  aforesaid, 
but  on  the  contrary,  at  the  time  of  making  the  said  contract,  one 
R.  Bentley  was  equitably  the  proprietor  of  the  copyright  of  the  said 
work,  and  had  the  sole  right,  title,  and  authority  to  grant  such  license 
and  permission  to  publish  the  said  work ;  whereby  the  plaintiffs  sus- 
tained damages,  &c. 

Pleas.  First,  non  assumpsit.  Secondly,  that  the  defendant  had 
such  sufficient  right,  title  and  authority  in  accordance  with  his  said 
contract,  as  alleged  in  the  declaration ;  and  thirdly,  that  the  said  R. 
Bentley  was  not  equitably  the  proprietor  of  the  said  copyright,  nor 
had  he  the  sole  right,  title  or  authority  to  ^rant  such  license  or  per- 
mission, modo  et  forma.    Issues  were  joined  on  these  pleas. 

The  cause  came  on  to  be  tried  before  Lord  Campbell,  C.  J.,  at  the 
sittings  in  Middlesex,  after  Michaelmas  term,  1850,  when  a  verdict 
was  taken  by  consent,  for  the  plaintifls,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

The  plaintifis  are  booksellers  and  publishers  at  Belfast.  The  de- 
fendant is  the  son,  heir-at-law,  and  sole  executor  of  the  late  Captain 
F.  Marryat,  who  was  the  author  of  (amongst  other  books  and  works) 
that  mentioned  in  the  declaration,  called  '*  The  Adventures  of  Mon« 
sieur  Violet,"  which  was  first  published  in  or  about  1843.  Captain 
Marryat  died  on  the  9th  of  August,  1848,  having  on  the  14th  of 
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March,  1848,  duly  made  and  published  his  last  will  and  testament, 
whereby  (amongst  other  things)  he  gave  all  his  real  and  personal 
estate  (with  certain  exceptions,  which  did  not  include  the  copyright 
of  any  of  his  works,)  to  the  defendant,  his  heirs,  executors,  admiius- 
trators  and  assigns,  absolutely  and  forever.  The  defendant  proved 
the  will  on  the  2&th  of  October,  1848. 

The  plaintiffs  are  proprietors  of  "  The  Parlor  Library,"  which  is 
published  in  monthly  volumes.  In  February,  1849,  the  plaintiffs  were 
desirous  of  publishing  in  "  The  Parlor  Library,"  "  The  Adventures  of 
Monsieur  Violet,"  and  communicated  that  fact  to  the  defendant  by 
letter,  but  the  plaintiffs  are  unable  to  adduce  legal  evidence  of  the 
terms  thereof. 

On  the  1st  of  March,  1849,  the  defendant,  in  reply,  wrote  and  sent 
to  the  plaintiffs  the  following  letter :  — 

"  Gentlemen, — I  shall  be  very  happy  to  treat  with  you  respecting 
the  copyright  of  ^  Monsieur  Violet.' 

"  Yours  very  truly,  F.  Marry  at." 

On  the  22nd  of  August,  1849,  the  defendant  again  wrote  to  the 
plaintiffs  the  following  letter :  — 

"  Gentlemen,  —  you  formerly  made  me  an  offer  of  fifty  guineas 
for  the  exclusive  right  of  publishing  in  your  *  Parlor  Library,'  for  ten 
years,  Captain  Manryat's  work,  *  Monsieur  Violet,'  which  offer  I  ac» 
cepted,  and  wrote  to  you  to  that  effect.  I  possess  but  few  of  the 
copyrights  of  the  earner  portion  of  Captain  Manryat's  works,  and 
they  are  many  of  them  ahready  published  in  a  cheap  edition.  I  will 
let  you  know  in  a  few  days  those  of  the  works  that  belong  to  me, 
that  I  feel  disposed  to  offer  for  your  '  Parlor  Library.'  In  the  mean 
time,  I  shall  be  glad  to  know  if  you  received  my  last  letter,  accepting 
your  offer  for  « Monsieur  Violet,'  and  if  not,  whether  you  still  hold 
the  same  proposaL 

I  remain,  &c.  F.  Marryat." 

"  I  perceive,  on  reference  to  your  letter,  that  SOL  was  the  sum 
offered." 

The  plaintiffs  thereupon  paid  to  the  defendant  50L  and  the  de- 
fendant gave  them  the  following  receipt :  — 

"*  Langhun,  Aygnqt  25, 1849." 
"  Received  from  Messrs.  Simms  &  INF  In  tyre  fifty  pounds  sterling 
for  permission  to  publish  Captain  Manryat's  work,  *  The  Travels  of 
Monsieur  Violet,'  so  long  as  the  copyright  may  endure ;  that  right 
to  be  exclusively  their  own  for  ten  years  from  this  date. 

"  60/.  0*.  Orf.  Frank  S.  Marryat." 

Immediately  after  the  payment  of  the  SOL  the  plaintiffs  took  pro- 
ceedings to  prepare  the  said  work  for  the  press,  so  as  to  form  the 
November  number  of  "  The  Parlor  Library."  It  is  unnecessary  to 
mention  the  particular  expenses  incurred  by  them,  as  it  is  agreed 
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between  the  parties  that,  if  the  Court  should  be  of  opinion  that  the 
plaintiffs  are  entitled  to  recover,  the  verdict  for  425/.  is  to  stand. 

In  the  month  of  September,  after  the  plaintiffs  had  made  very  con- 
siderable progress  in  their  said  proceedings,  and  had  advertised  ^  The 
Adventures  of  Monsieur  Violet,"  as  being  one  of  the  intended  vo- 
lumes of  "  The  Parlor  Library,"  they  received  a  notice  from  Mr.  R. 
Bentley,  forbidding  them  to  proceed  with  the  publication,  and  claim- 
ing to  be  entitled  to  the  copyright  of  the  work.  A  conrespondenoe 
ensued  between  the  parties,  which  resulted  in  Mr.  Bentley  persiHting 
in  his  claim,  and  the  plaintiffs  abandoned  their  intention  of  publish- 
ing the  book. 

It  was  made  to  appear  to  them,  as  the  fact  was,  that  prior  to  the 
29th  of  May,  1846,  a  negotiation  took  place  between  the  late  Captain 
Marryat  and  the  said  R.  Bentley  touching  the  stubject-matter  of  the 
instrument  hereinafter  next  mentioned,  which  resulted  in  the  follow- 
ing instrument  being  signed  by  the  late  Captain  Marryat,  and  deli- 
vered by  him  to  the  said  R.  Bentley  :  "  Memorandum  of  agreement 
made  this  29th  day  of  May,  1846,  between  Captain  F.  Marryat,  &C., 
on  the  one  part,  and  R.  Bentley  of,  &;c.,  on  the  other  part.  The  said 
Captain  Manyat  hereby  agrees  to  assign  over  all  the  remaining  copy- 
right of  and  in  the  eight  under-mentioned  works,  written  by  the  said 
Captain  Marryat,  the  said  copyright  being  at  the  present  time  his 
exclusive  property,  to  use  as  he  may  think  proper,  to  the  said  R. 
Bentley.  The  eight  works  thus  to  be  assigned  are  as  follows :  [Eight 
works  were  specified,  including  "  Monsieur  Violet's  Adventures,"] 
each  and  all  of  which  works,  the  previous  editions  being  sold  off,  are 
available  to  be  used  in  any  manner  the  said  R.  Bentley  may  choose, 
with  the  exception  of  ^  The  Phantom  Ship,"  which  is  to  be  available 
at  the  expiration  of  the  seven  years  from  the  first  publication.  And 
the  said  R.  Bentley  agrees  to  purchase  all  the  remaining  copyright 
and  author's  interest  in  the  aforesaid  works,  at  and  for  the  sum  of 
300/.  to  be  paid  to  the  said  Captain  Marryat  in  his  the  said  R.  Bent- 
ley's  promissory  notes  at  six  and  nine  months  for  150/.  respectively  on 
the  execution  of  the  present  memorandum  of  agreement.  A  deed  of 
assignment  of  the  said  copyrights  by  the  said  Captain  Marryat  to  the 
said  R.  Bentley,  (such  assignment  to  be  at  the  expense  of  the  said 
R.  Bentley,)  to  be  executed  within  the  ensuing  month  of  June.— 
(Signed)  Frederick  Marryat." 

The  said  R.  Bentley  accepted  the  said  instrument  from  the  said 
Captain  Marryat,  and  assented  thereto,  and  gave  to  the  said  Captain 
Marryat  the  said  promissory  notes  in  the  said  instrument  mentioned, 
which  were  duly  paid  by  the  said  R.  Bentley  when  they  arrived  at 
maturity.  Although  the  said  instrument  was  stamped  as  an  agree- 
ment at  the  time  of  the  trial  of  this  action ;  yet  it  was  not  stamped 
when  it  was  signed  by  the  said  Captain  Marryat,  nor  was  his  signa- 
ture attested.  The  said  instrument  was  not  sealed  by  the  said  Cap- 
tain Marryat  Counsel  of  eminence  at  the  equity  bar  were  prepared 
to  prove  at  the  trial  of  the  cause,  that,  in  their  opinion,  although  the 
last-mentioned  agreement  was  not  attested,  so  as  to  vest  the  legal  right 
to  the  copyright  in  the  said  R.  Bentley,  yet  a  court  of  equity  would 
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have  decreed  Captain  Marryat  in  his  lifetime,  or  his  representative 
after  his  death,  specifically  to  perform  that  agreement,  and  to  concur 
in  an  entry  at  Stationers'  Hail,  so  as  to  have  given  the  said  R.  Bent- 
ley  a  clear  legal  title  to  the  copyrights  of  the  works  mentioned  ia 
the  agreement 

The  plaintiffs  do  not  impute  to  the  defendant  that  he  was  aware  of 
the  existence  of  the  above  instrument  at  the  time  of  the  receipt  of  the 
said  sum  of  50/.  from  the  plaintiffs.  No  entry  whatever  of  the  said 
instrument  or  any  reference  to  the  same  has  at  any  time  been  en* 
tered  in  the  book  of  registry,  mentioned  and  referred  to  in  the  11th 
and  13th  sections  of  5  and  6  Vict  c.  45.  Nor  has  any  entry  been 
made  in  the  said  book  of  registry  of  any  assignment  to  the  said  R. 
Bentley  or  any  other  |)er8on  of  the  copyright  of  the  said  work  called 
^  The  Adventures  of  Monsieur  Violet,"  nor  is  such  copyright  in  any 
way  referred  to  in  such  book  of  registry;  nor  are  the  plaintiffs'  names 
in  any  way  mentioned  or  referred  to  in  the  said  book  in  connection 
with  the  said  copyright,  as  having  license  or  permission  to  publish 
the  said  work,  or  otherwise. 

The  defendant  denies  that  he  gave  any  such  warranty  as  that 
alleged  in  the  declaration.  The  plaintifTs,  however,  contend  that  the 
foregoing  facts  sufficiently  prove  such  warranty.  The  defendant  also 
contends  that  he  has  a  good  defence  to  this  action  on  the  second  and 
third  pleas.  The  court  to  have  power  to  draw  any  inference  of  fact 
which  a  jury  might  have  drawn,  also  to  order  any  amendment  of  the 
pleadings  which  the  judge  might  have  ordered  at  Nisi  Prius.  Either 
party  was  to  be  at  liberty  to  refer  to  the  pleadings.  If  the  court 
should  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover,  the 
verdict  found  by  the  jury  was  to  stand ;  but  if  the  court  should  be  of 
a  contrary  opinion,  then  a  nonsuit  was  to  be  entered. 

The  case  was  now  argued  by 

Hugh  ERU^  for  the  plaintiffs.  First,  looking  to  the  situation  of  the 
parties  and  the  general  rules  on  the  subject,  there  is  clear  evidence  of 
a  warranty  of  title  by  the  defendant  In  regard  to  sales  of  real  pro* 
perty,  where  there  is  contract  to  execute  a  conveyance,  there  is  an  im« 
plied  warranty  that  the  vendor  has  a  good  title  unless  that  is  nega- 
tived by  the  contract  But  Where  there  is  an  actual  conveyance^ 
there  is  no  warranty  except  such  as  is  expressed  or  to  be  implied 
from  the  use  of  technical  terms.  In  the  case  of  the  actual  sale  of 
personal  property,  the  doctrine  of  caveat  emptor  applies,  but  on  an 
executory  contract  for  the  sale  of  personal  property,  there  is  an  im- 
plied warranty  of  titie.  The  whole  law  on  this  subject  was  fully 
considered  in  the  late  case  of  Morley  v.  AUenbarough^  3  Exch.  Rep^ 
500 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  148.  In  the  present  case  the 
property  did  not  pass  by  the  contract  of  sale  alone.  It  is  like  the 
case  of  the  sale  of  an  unascertained  article,  or  an  executory  contract 
for  the  sale  of  land.  Shares  in  public  companies  are  declared  by  the 
several  acts  of  parliament  to  be  personal  property  like  stock,  and 
there  are  two  dicta  to  show  that  in  an  executory  contract  for  the  sale 
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and  transfer  of  shares  there  is  an  implied  warranty  of  title.  Hibble- 
white  V.  McMorine^  6  Mee.  &  W.  200 ;  s.  c.  9  Law  J.  Rep.  (v.  s.) 
Exch.  217,  and  Shaw  v.  BowUy^  16  Mee.  &  W.  810;  the  same 
mle  prevailing  as  in  the  sale  of  real  property  — -  Stephens  v.  De 
Medina^  4  Q.  B.  Rep.  422.  Here,  in  order  to  pass  the  copyright, 
there  must  be  a  legal  transfer,  and  the  defendant,  by  agreeing  to 
transfer,  impliedly  warranted  that  he  had  the  right  to  make  such  legal 
transfer.  But  at  all  events,  if  no  warranty  can  be  here  implied,  these 
letters  and  receipt  clearly  amoant  to  an  express  warranty  of  the 
defendant's  title.  There  is  a  positive  assertion  that  the  work  in 
question  belonged  to  the  defendant,  and  his  receipt  states  that  he 
granted  the  exclusive  right  of  publication  to  the  plaintiffs.  This  he 
could  not  do  unless  he  had  the  whole  and  sole  title  to  the  work. 

Secondly,  as  to  the  second  and  third  issues  which  assert  that  the 
equitable  copyright  was  in  Bentley.  No  doubt  the  agreement  assign- 
ing  it  to  Bentley  was  not  attested  nor  signed ;  but  the  money  was 
paid  under  it,  and  so  it  is  capable  of  being  enforced  in  equity. 

[Lord  Campbell,  C.  J.  That  would  be  a  part  performance  of  the 
contract,  and  equity  would  enforce  it] 

That  is  so,  according  to  the  doctrine  of  Courts  of  Equity,  of  which 
this  Court  is  bound  to  take  notice.  Thicker  v.  ^man^  Car.  &  M.  82 ; 
Neeves  v.  Burrag'ej  19  Law  J.  Rep.  (n.  s.)  Q.  B.  68 ;  Story  on  Equity 
Jurisprudence,  s.  713.  The  contract  with  Bentley  was  for  the  sale  of 
Hie  copyright  in  certain  specific  works,  and  therefore  the  right  to 
them  passed  in  equity.  Adderlep  v.  Dixon^  1  Sim.  &c  S.  610.  Sweet 
v.  Cater,  11  Sim.  572,  shows  that  an  equitable  assignee  of  a  copy- 
right may  have  an  injunction  to  restrain  its  pircicy.  The  issue  is, 
whether  Bentley  had  the  equitable  right  to  the  entire  copyright,  and 
that  being  so,  the  plaintiffs  must  fail. 

Channel,  Serj,,  contra.  This  is  not  an  action  to  recover  back  the 
price  of  the  thing  sold  where  the  action  might  lie  if  there  was  a  fail- 
ure of  consideration ;  but  the  plaintiffs  sue  for  consequential  damages, 
on  the  ground  that  the  defendant  has  impliedly  warranted  his  title  to 
this  work.  The  plaintiffs  must  make  out  their  allegation  in  the 
declaration  that  the  defendant  promised  that  he  had  a  good  title  both 
at  law  and  in  equity.  The  liability  of  the  vendor  of  ascertained  or 
of  unascertained  property  differs  materially  in  respect  of  a  warranty. 
Here,  what  is  sold  is  a  permission  to  multiply  copies  of  a  specified 
work,  an  incorporeal  right,  not  capable  of  manual  possession,  and 
this  permission  is  sold  by  the  defendant  expressly  in  his  charac- 
ter of  executor,  not  as  owner.  The  defendant's  contract  must  be 
referred  to  the  character  in  which  he  contracts,  and  the  sole  engage- 
ment which  can  be  implied  is,  that  he  has  done  no  act  to  dispose  of 
the  copyright.  He  only  sells  such  a  right  as  he  derives  from  his  tes- 
tator. Suppose  a  prior  publication  should  afterwards  be  discovered^ 
it  cannot  be  said  that  he  gives  any  warranty  against  that  Peto  v. 
Blades,  5  Taunt  667. 

[Lord  Campbell,  C.  J. .  That  is  the  principle  of  Morley  v.  Atten* 
borough.  But  must  not  an  executor  be  considered  for  this  purpose 
the  same  as  the  author  ?  ] 
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It  is  attempted  to  bring  this  within  one  of  the  exceptions  stated  in 
Marley  v.  Attenborovghy  because  it  is  said  that  this  contract  is  execa- 
tory  and  to  be  perfected  at  a  future  day.  .  But  that  is  not  so ;  as  soon 
as  the  money  was  paid  nothing  more  remained  to  be  done ;  the  plain- 
tiffs had  their  privilege,  and  the  defendant  had  his  money.  The  sale 
of  shares  which  is  referred  to  is  not  analogous  *  there  the  contract  is 
executory,  for  the  shares  have  to  be  delivered. 

[Patteson,  J.  If  this  be  a  mere  permission  to  publish,  the  defend* 
ant  might  still  have  published  himself.] 

Probably  the  eflect  of  it  is  to  give  an  exclusive  right  against  the 
defendant  for  ten  years. 

[Patteson,  J.  If  so,  would  not  that  contemplate  execution  of  some 
formal  deed  to  complete  the  title  ?  ] 

So  far  as  this  contract  goes,  it  was  complete  in  equity  according  to 
Sweet  V.  Cater.  Then,  as  to  the  third  issue.  There  is  no  doubt  that 
Bentley  might  have  applied  to  a  court  of  equity  to  turn  his  equitable 
right  into  a  legal  right,  but  he  must  have  made  the  present  defendant 
a  party  to  the  suit,  and  when  it  turned  out  that  his  own  contract  had 
not  been  registered  and  that  the  defendant  bad,  in  the  mean  time,  en- 
tered into  another  contract,  the  court  would  have  imposed  terms  to 
prevent  the  subsequent  assignee  from  being  injured. 

[Patteson,  J.  The  plaintifis'  exclusive  right  would  entirely  oust 
Bentley's  titJe  for  ten  years.] 

The  defendant's  contract  only  vested  an  equitable  right  in  the 
plaintiffs.  Looking  to  the  terms,  of  the  third  issue,  even  supposing 
that  Bentley  was  equitably  entitled  to  the  copyright,  the  last  part  of 
the  issue  is  not  proved,  that  Bentley  had  the  sole  right  to  grcmt  per- 
mission to  publish. 

Huffh  Bill  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J.  I  am  clearly  of  opinion  that  the  plaintif& 
are  entitled  to  our  judgment  It  does  not  seem  necessary  to  inquire 
what  is  the  general  law  as  to  implied  warranty  of  title  on  the  sales 
of  personal  property,  which  is  not  quite  satisfactorily  settled.  Accord- 
ing to  Morley  v.  AUenboroughy  if  a  pawnbroker  sells  unredeemed 
pledges  he  does  not  warrant  the  title  of  the  pawner,  but  merely 
undertakes  that  the  time  for  redeeming  the  pledges  has  expired,  and 
he  sells  only  such  right  as  belonged  to  the  pawner.  Beyond  that  the 
decision  does  not  go,  but  a  great  many  questions  are  suggested  in 
the  judgment  which  still  remain  open.  Although  the  maxim  of 
caveat  emptor  applies  generally  to  the  purchaser  of  personal  property, 
there  may  be  cases  where  it  would  be  difficult  to  apply  the  rule. 
These  exceptions  may  be  such  as  are  mentioned  by  the  Court  of 
Exchequer. 

But  be  that  as  it  may,  here  I  have  no  doubt  that  there  was  an  ex- 
press warranty  of  title.  We  must  collect  the  contract  from  the  cor- 
respondence and  the  receipt  The  letter  alone  shews  an  express 
warranty.  The  defendant,  in  ignorance  of  what  his  father  had  done, 
without  the  smallest  moral  fraud,  and  believing  that  the  copyright 
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lemained  in  him,  did  warrant  his  title  to  the  porchaser.  He  purports 
to  sell  the  exclusive  right  of  publication.  How  could  he  grant  tbajt 
right,  unless  he  had  the  whole  copyright  in  himself?  If  he  had 
parted  with  a  portion  of  it,  he  could  not  sell  the  whole.  Thereforei 
the  letter  amounts  to  an  affirmation  that  he  has  the  title  of  the  work 
in  himself.  But  if  we  were  confined  to  the  words  of  the  receipt,  that 
also,  in  my  opinion,  amounts  to  an  express  warranty.  There  is  a 
positive  engagement  that  the  plaintifEs  shall  have  the  exclusive  right 
to  publish  for  ten  years,  and  that  amounts  to  an  express  warranty  of 
title. 

The  plaintiffs  are  also  entitled  to  retain  the  verdict  on  the  second 
and  third  issues,  because  Bentley  had  an  equitable  interest  in  this 
copyright  A  question  has  been  mooted,  whether  we  are  to  take 
judicial  notice  of  the  doctrines  of  a  court  of  equity  when  they  come 
before  us  incidentally.  I  have  no  doubt  that  we  are  bound  to  take 
notice  of  the  doctrines  of  any  court.  Formerly,  when  questions  in- 
volving ecclesiastical  law  arose,  it  was  the  practice  to  move  to  have 
doctors  heard.  This  was  to  assiflt  the  court  in  arriving  at  a  proper 
knowledge  of  the  law  ecclesiastical.  It  has  been  said,  that  we  know 
nothing  of  the  law  of  parliament  or  of  privilege.  That  may  be  so. 
Btill  we  must  instruct  ourselves  in  the  best  way  we  can.  So,  with 
regard  to  equitable  doctrines,  we  are  supposed  to  have  the  means  of 
making  ourselves  acquainted  with  them  in  any  case  which  may  come 
before  us.  Now,  I  have  no  doubt  that  after  this  agreement  was  en- 
tered into  between  Captain  Marryat  and  Bentley,  and  the  money  paidf 
the  agreement  was  so  far  carried  into  execution  that  a  court  of  equity 
would  have  decieed  a  specific  performance.  Bentley  had,  thereforCi 
the  equitable  copyright,  and  after  the  notice  which  he  gave  to  tiie 
plaintiffs,  he  might  have  filed  a  bill  for  an  injunotioo,  according  tp 
Sweet  V.  Cater. 

Patteson,  J.  The  general  doctrine  with  respect  to  implied  war- 
ranties  of  title  on  the  sale  of  personal  property  does  not  "really  comie 
into  question  here,. for  we  can  gather  urom  the  correspon^lence  and 
receipt  that  there  is  an  express  warranty.  Many  of  the  earlier  cas^ 
turn  on  the  question,  whether  there  is  an  affirmation,  which  is  held  to 
amount  to  an  eicpress  warranty  if  so  intended,  which  must  be  the  case 
where  a  man  affirms  that  he  has  a  right  to  that  which  he  sells.  W^ 
tnust  take  the  whoLe  correspondence  together.  The  letter  is  very 
strong.  It  is  quite  clear  that  the  defendant  meant  to  say  in  it,  "  thia 
work  is  within  the  category  of  works  belonging  to  me."  Afterwards 
he  gives  the  receipt,  in  which  he  says  that  the  plaintiffs  shall  have  the 
copyright  That  amounts  to  a  direct  assertion  that  the  copyright 
belongs  to  him.  This  i^,  therefore,  an  express  warranty  according  to 
all  authorities,  and  we  need  not  go  into  the  minute  distinctions  raised 
in  Morley  v.  AUenborovgh.  ThiBrefore,  the  first  issue  must  be  found  for 
the  plaintifis.  The  second  and  third  depend  on  what  took  place  be- 
tween Captain  Marryat  and  Bentley.  Captain  Marryat  assigned  this 
work  to  Bentley  for  a  sum  of  money.  That  is  cleariy  an  equitable 
transfer  of  the  copyright,  according  to  the  authorities  which  have  been 
cited.  If  that  be  so,  and  the  equitable  interest  be  in  Bentley^  it  nega* 
VOL.  vii.  29 


338  COURT  OF  QUEEN'S  BENCH,  1861. 

Beanderk  v.  Hook. 

tives  the  assertion  in  the  second  plea,  that  the  defendant  himself  had 
a  right  to  grant  the  copyright  to  the  plaintifis.  The  third  plea  tra- 
verses the  words  of  the  declaration,  and  cannot  mean  to  deny  that 
Bentley  had  the  ieg^al  right,  because  the  declaration  manifestly  refers 
to  the  equilable  right  only.  Therefore,  the  plaintiffs  must  succeed  on 
this  issue  also. 

Coleridge,  J.  and  Erle,  J.  concurred. 

JudgmefU  far  the  plaintiffs.  - 


Beauclbrk  V,  HooK.^ 

Jnne  12, 1S51. 

Practice  —  Issuable  Plea — OiUlawry — Absence  beyond  Seas^^ 

Notice  of  Proceedings. 

A  plea  is  not  issiiable  which  has  been  alreadj  decided  to  be  bad  bj  the  judgment  of  % 
•    court. 

In  error  to  rsTcrse  outlawry,  the  error  assigned  being  that,  at  the  time  of  issuing  the  txigi 
facias^  the  plaintiff  in  error  was  beyond  the  seas,  the  defendant  pleaded  that  the  plaintiff 
left  the  realm  before  the  awarding  of  the  exigi  facias,  and  Toluntarily  remained  absent; 
and  that  he  had  notice  that  he  was  about  to  be  demanded  at  the  connty  courts,  and  might 
hare  returned  before  they  were  holden :  ^- 

ffddf  chat  this  plea  was  not  issuable. 

Error  to  reverse  outlawry  on  final  process.  The  error  assigned 
was,  that  the  plaintiff  in  error,  before  and  at  the  time  of  the  issuing 
of  tne  exiffi  facias^  was  in  parts  beyond  the  seas.  The  defendant,  in 
error,  being  under  terms  to  plead  issuably,  pleaded  that  before  the 
awarding  and  issuing  of  the  exigi  facias^  the  plaintiff  in  error,  in 
fraud  and  covin  and  for  the  purpose  of  avoiding  the  said  outlawry, 
Voluntarily  left  the  realm  of  England,  and  went  into  parts  beyond 
the  seas,  and  that  he,  of  such  his  fraud  and  covin,  and  voluntarily, 
and  not  on  any  buniness  of  the  Queen,  stayed  and  remained  in  parts 
beyond  the  seas  until  after  the  awarding  of  the  said  eoc:^  facias^  and 
that,  before  the  issuing  of  the  exigi  facias^  he  had  notice  of  his  being 
about  to  be  demanded  at  the  several  county  courts,  and  might  have 
returned  before  the  holding  of  such  courts.  Judgment  having  been 
signed  by  the  plaintiff  in  error,  on  the  ground  that  this  plea  was  not 
issuable,  an  application  to  set  aside  the  judgment  was  made  to  Erie, 
J.  at  chambers,  who  refused  to  set  aside  the  judgment,  but  ordered  the 
proceedings  to  be  stayed,  in  order  that  the  opinion  of  the  court  might 
be  taken  whether  the  above  plea  was  issuable  or  not     A  rule  nisi  to 
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rescind  the  order  and  to  set  aflide  the  judgment  having  been  ob- 
tained :  — • 

Bovill  now  showed  canse.  Bryan  v.  Wagstaff^  5  B.  &  C.  314,  is 
conclnsive  against  the  validity  of  this  plea. 

T.  Jones  and  Fields  in  support  of  the  rule.  One  object  of  this 
application  is  to  question  Bryan  v.  Wagsiaff^  in  a  court  of  error, 
especially  as  this  is  outlawry  on  final  process,  where  the  defendant  in 
en^r  has  recovered  a  debt  due  \o  him. 

[Lord  Campbell,  C.  J.  But  you  are  under  terms  of  pleading 
issuably,  and  a  plea  which  has  been  expressly  held  baa  is  not 
issuable.] 

The  court  is  not  concluded  by  a  previous  decision  as  a  judge  at 
chambers  is.  But  Bryan  v.  Wagsiaff  does  not  go  so  far  as  the  pre- 
sent case.  It  proceeded  on  the  presumption  that  the  plaintiff  in  error 
had  no  notice  of  the  proceedings  against  him,  following  2  SolL  Abr« 
804.  But  here  the  plaintiff  in  enrcMr  is  expressly  stated  to  have  had 
notice,  and  might  have  returned  in  time  to  prevent  the  outlawry,  if  he 
had  chosen.  A  plea  is  issuable  if  it  raises  a  fair  question  on  general 
demurrer,  ZiUueta  v.  MiUerj  2  Com.  B.  Rep.  895 ;  s.  c.  15  Law  J. 
Rep.  (n.  s.)  C.  p.  267.  At  all  events,  the  defendant  in  error  should 
be  allowed  to  strike  out  his  plea,  and  demur  generally  to  the  assign- 
ment in  error. 

Lord  Campbell,  C.  J.  I  find  the  practice  established,  that  a  plea 
is  not  issuable  which  has  been  solemnly  adjudged  to  be  bad  by  judg- 
ment of  a  court.  That  is  a  very  salutary  rule,  and  one  which  I 
should  desire  to  abide  by,  because  there  is  a  strong  probability  that 
such  a  judgment  is  correct  A  party  who  wishes  to  question  such 
an  existing  decision  may  no  doubt  do  so,  but  he  should  not  enter  into 
an  undertaking  to  plead  issuably.  Now,  I  find  that  this  plea  has 
been  already  adjudged  to  be  bad;  and  whether  Bryan  v.  Wagstaff 
be  sound  law  or  not,  the  plea  there  was  certainly  not  more  objection- 
able than  the  present     Therefore,  the  plea  is  not  issuable* 

Patteson,  J.  If  the  party  wished  to  dispute  Bryan  v.  Wagstaff 
he  should  not  have  asked  for  time  to  plead.  Having  done  so,  he 
cannot  plead  such  a  plea  as  this  in  the  teeth  of  that  decision.  It  is 
argued,  that  there  is  a  difference,*  because  it  is  here  averred  that  the 
plaintiff  in  error  had  notice  of  the  proceedings  being  about  to  be 
taken  against  him ;  and  that  is  relied  upon  as  taking  away  the  effect 
of  his  absence,  and  enabling  him  to  know  what  .was  being  done 
against  him.  But  it  is  not  stated  that  notice  was  given  him  of  every 
proceeding  in  the  county  court,  so  that  he^  could  take  issue  on  that 
allegation ;  but  only  that  he  had  notice  that  something  would  be 
done.     Therefore,  I  do  not  see  any  distinction  between  the  two  cases. 

CoLBRiDQE,  J.  and  Erle,  J.  concuned* 

BmU  discharged. 
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Queen  of  Spain. 
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JhrokibUion  —  Foreign  Sovereign  —  Immunity  from  Suit  — «  Lord 
Mayor's  Court  of  London  —  Foreign  Attachment —  IHme  at  which 
Defendant  or  Garnishee  may  apply  for  Prohibition — Necessity  of 
Plea  to  Jurisdiction  —  Application  by  a  Stranger. 

Ho  EngliBh  conrt  has  jurisdiction  to  entertain  an  action  against  a  foreign  sorereign  for 
anything  done,  or  omitted  to  be  done,  by  him  in  hia  public  d^Mudty  as  representatiTe  of 
the  nation  of  which  he  is  the  head. 

Where  the  Lord  MaTor'sCoart  of  liondon  has  no  jnrifidictioQ  over  the  person  of  a  defendant 
against  whom  a  plaint  has  been  entered  in  that  court,  the  awarding  process  of  foreign  at- 
tachment against  a  person  having  fonds  in  his  hands  belonnng  to  the  defendant  as  a  meaoi 
of  compiling  an  appearance,  is  an  ezoesB  of  jorisdietion  for  which  prohibition  will  lie. 

Where,  therefore,  a  plaint  was  entered  in  the  Lord  Mayor's  Court  against  the  Queen  of  Pov- 
tnenl  *^as  reigning  sovereign  and  supreme  head  of  the  nation  of  Portugal,"  to  recover  a 
debt  alleged  to  be  due  from  the  Portuguese  sovemment,  and  a  foreign  attachment  had 
issued  according  to  the  custom  of  the  dty  of  London,  the  court  made  abs^ute  a  rule  for 
a  prohibition  to  FBStrain  proeeedmgs  in  the  action,  and  in  the  actadiment. 

The  same  principle  was  applied  to  a  case  where  a  plaint  was  entered  in  the  Lord  Mavot^ 
Court  against  the  Queen  of  Spain,  not  expressl^  as  reigning  sovereign  and  head  of  the 
Spanish  nation,  but  where  it  appeared  by  affidavit  that  the  pUintiff 's  sole  cause  of  action 
arose  upon  a  Spanish  government  bond  puiportine  to  have  oecn  issued  under  a  decree  of 
the  Cortes  sanctioned  by  tiie  Regent  of  Spam,  in  ue  name  of  the  Queen  then  a  minor. 

The  writ  of  prohibition  may  in  such  cases  be  granted  on  the  application  of  the  Queen  (the 
defendant)  before  the  hae  appeared  to  the  action  in  the  I#ord  Mayor's  Court }  or  on  the 
application  of  the  garnishee,  either  before  or  after  he  has  pleaded  m/Aa6ct. 

Where  an  inferior  oonrt  has  no  jurisdictien  to  entertain  a  suit,  it  is  not  necessary  to  entitle 
a  partv  to  a  nrohibltion  that  he  should  have  there  pleaded  to  the  jurisdiction,  and  that  the 
plea  should  nave  been  overruled. 

The  court  is  bound  to  grant  a  prohibition  where  a  court  has  no  jurisdiction,  upon  the  ap- 
plication of  a  stranger  as  well  as  of  a  party  to  the  proceedings. 

The  process  of  foreign  attachment  can  only  be  resorted  to  where  the  canse  of  action  against 
the  origmal  defendant  arises  within  the  jurisdiction  of  the  court  from  which  the  attach- 
ment issnea. 

Db  Haber  v.  The  Queen  of  Portugal. 

This  was  a  rule,  obtained  on  behalf  of  the  Queen  of  Portugal, 
calling  upon  the  mayor  and  aldermen  of  the  city  of  London  and  the 
above  plaintiff  to  shew  cause  why  a  writ  of  prohibition  should  not 
issue  to  the  Lord  Mayor's  Court  of  London,  to  prohibit  the  said  court 
from  holding  plea  or  further  proceeding  in  an  action  entered  in  the 
said  court,  by  said  plaintiff,  against  "Her  most  faithful  Majesty 
Donna  Maria  da  Gloria,  Queen  of  Portugal,  therein  described  as 
reigning  sovereign  and  supreme  head  of  the  nation  of  Portugal,"  and 
from  further  proceeding  with  two  foreign  attachments  issued  out  of 
the  said  court,  in  the  said  action,  and  made  in  the  hands  of  Senhor 
Xavier  de  Brito  and  others,  and  to  restrain  the  said  plaintiff  De 
Haber  from  further  proceeding  with  the  same. 

It  appeared  by  the  affidavits  upon  which  the  rule  was  foundedi 
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that,  on  the  28th  of  March  last,  the  said  plaintiff  De  Haber  entered 
an  action  in  the  said  Mayor's  Court  of  London,  against  ^  Her  most 
faithful  Majesty  Donna  Maria  da  Gloria,  Qneen  of  Portugal,  as 
reigning  sovereign  and  as  supreme  head  of  the  nation  of  Portugal,'' 
and  upon  the  same  day  issued  an  attachment  in  the  said  Mayor's 
Court,  against  the  moneys,  goods,  and  effects  which  then  were,  or 
which,  thereafter,  should  come  into  the  hands  or  custody  of  Senhar 
Xavier  de  Brito,  belonging  to  her  said  most  faithful  Majesty  Donna 
Maria  da  Gloria,  as  reigning  sovereign  and  as  supreme  heaid  of  the 
nation  of  Portugal,  upon  an  affidavit  of  the  said  M.  De  Haber,  which 
stated  "  That,  Her  most  faithful  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  as  reigning  sovereign  and  as  supreme  head  of 
the  nation  of  Portugal,  is  justly  and  truly  indebted  to  him,  this  de- 
ponent, in  the  sum, of  12,136/.,  for  money  had  and  received  by  her 
said  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal,  for  and  on 
behalf  of  the  said  nation  of  Portugal,  for  the  use  of  this  deponenty 
and  for  money  taken  by  her  said  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  by  and  on  behalf  of  the  said  nation  of  PortugaJ, 
from  this  deponent's  banker,  with  interest  thereon." 

The  defendant  (the  Queen  of  Portugal,)  being  duly  summoned 
according  to  the  custom  of  the  city  of  London,  did  not  appear  to  the 
above  action. 

The  notice  of  attachment,  which  was  served  in  the  said  attach- 
mentdupon  the  said  Xavier  de  Brito,  by  the  serjeant-at-mace,  stated, 
**  That,  by  virtue  of  an  action  entered  in  the  Lord  Mayor's  Court, 
London,  against  Her  most  faithful  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  as  reigning  sovereign,  and  as  supreme  head  of 
the  nation  of  Portugal,  defendant,  at  the  suit  of  M.  De  Haber  plain- 
tiff, in  a  plea  of  debt  upon  demand  of  24,000/.,  I  do  attach  all  such 
moneys,  goods,  and  effects  as  you  now  have,  or  which  hereafter  shall 
come  into  your  hands  or  custody,  of  the  said  defendant,  to  answer 
the  said  plaintiff  in  the  plea  aforesaid,  and  that  you  are  not  to  part 
with  such  moneys,  goods,  or  effects  without  license  of  the  said  court" 

It  was  further  stated  that  the  claim  of  the  plaintiff  against  her  said 
most  faithful  Majesty  (if  any)  was  for  money  equivalent  to  the  said 
sum  of  12,136/.  which  the  said  plaintiff  alleged  that  he  had  in  the 
hands  of  one  Francisco  Ferreira,  of  Lisbon,  banker,  at  the  period 
when  Don  Miguel  was  driven  out  of  Portugal,  and  which  was  by  the 
said  F.  Ferreira,  paid  over  to  the  government  of  Portugal,  under  the 
decree  of  some  court  in  Portugal,  and  such  cause  of  action  (if  any 
there  be)  in  the  said  action  and  attachment  arose  in  the  kingaom  of 
Portugal  aforesaid,  and  not  within  the  city  of  London. 

On  the  same  28th  day  of  March  last,  the  said  plaintiff,  upon  the 
same  affidavit,  issued  another  attachment  in  the  said  Mayor's  Court 
against  the  moneys,  goods,  and  effects  which  then  were,  or  which 
thereafter  should  come  into  the  hands  or  custody  of  William  Christy 
and  others,  being  the  trustees  of  the  London  Joint-Stock  Bank,  be- 
longing to  her  said  most  faithful  Majesty  Donna  Maria  da  Gloria  as 
reigning  sovereign  and  as  supreme  head  of  the  nation  of  Portugal 
The  notice  of  attachment  which  was  served  in  the  last-mentioned 
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De  Haber  v.  The  Queen  of  Portugal.^     Wadsworth  Vw  Thb 

Queen  of  Spain. 

ICaj  38, 1851. 

JhrokibUion  —  Foreign  Sovereign  —  ImmunUif  from  Suit  — •  Lord 
Mayor's  Court  of  London  ^'Foreign  Attachment —  Time  at  which 
Defendant  or  Garnishee  may  apply  for  Prohibition — Necessity  of 
Plea  to  Jurisdiction  —  Application  by  a  Stranger. 

Ho  En^^lish  cotirt  has  jurisdiction  to  entertain  an  action  against  a  Ibreiga  sorereign  for 
anything  done,  or  omitted  to  be  done,  by  him  in  hia  paUic  capacity  as  representatire  of 
the  nation  of  which  he  is  the  head. 

Where  the  Lord  MaTor's  Coart  of  liondon  has  no  jarkdiction  over  the  person  of  a  defendant 
against  whom  a  plaint  has  been  entered  in  that  court,  the  awaidinc  process  of  foreign  at- 
tachment against  a  person  having  fonds  ki  his  hands  beloneing  to  tne  defendant  as  a  meaoi 
of  compelling  an  appearance,  is  an  ezoeaa  of  jnriadietioo  tor  which  prohU>ition  will  lie. 

Where,  therefore,  a  plaint  was  entered  in  the  Lord  Mayor's  Conit  affaiast  the  Qoeen  of  Fov- 
tival  *^as  reigniag  sovereign  and  sapreme  head  of  the  nation  of  Portugal,"  to  recover  a 
debt  alleged  to  be  doe  from  the  Portoffaese  sovemment,  and  a  foreign  attachment  had 
issued  according  to  the  custom  of  Uie  city  of  London,  the  court  made  absolute  a  rule  fbr 
a  prohibition  to  restrain  proecedmgs  in  the  action,  and  in  the  aCtadimcnt. 

The  same  principle  was  appUed  to  a  case  where  a  plaint  was  entered  in  the  Lord  Majot's 
Court  againat 
Spanish  nation 


Court  againatthe  Queen  of  Spain,  not  ezpresal^  as  reigning  sovereign  and  head  of  tho 
,  but  where  it  appeared  by  smdavit  that  ue  plaintiff's  sole  cause  of  action 


arose  upon  a  Spanish  government  bond  purporting  to  have  oecn  issued  under  a  decree  of 
the  Cortes  sanctioned  by  the  Regent  of  Spam,  in  tne  name  of  the  Queen  then  a  minor. 

The  writ  of  prohibition  may  in  such  cases  be  granted  on  the  application  of  the  Queen  (the 
defendant)  belbre  the  hM  appeared  to  the  action  in  Uie  I#oid  Mayor's  Court  *,  or  on  the 
applicatiott  of  the  garnishee,  either  before  or  after  he  has  pleaded  ml  haUt. 

Where  an  inferiior  oonrt  has  no  jurisdiction  to  entertain  a  suit,  it  is  not  necessaiy  to  entitle 
a  partY  to  a  prohibition  that  he  should  have  there  pleaded  to  the  jurisdiction,  and  that  the 
plea  should  nave  been  overruled. 

The  court  is  bound  to  grant  a  prohibition  where  a  court  has  no  jurisdiction,  upon  the  ap- 
plication of  a  stranger  as  well  as  of  a  party  to  the  proceedings. 

The  process  of  foreign  attachment  can  only  be  resorted  to  where  the  canse  of  action  against 
the  original  defeiulant  arises  within  the  jmrisdiction  of  the  court  from  which  the  attach- 
ment istnea. 

De  Haber  v.  The  Queen  of  Portugal. 

This  was  a  rule,  obtained  on  behalf  of  the  Queen  of  Portugal, 
calling  upon  the  mayor  and  aldermen  of  the  city  of  London  and  the 
above  plaintiff  to  shew  cause  why  a  writ  of  prohibition  should  not 
issue  to  the  Lord  Mayor's  Court  of  London,  to  prohibit  the  said  court 
from  holding  plea  or  further  proceeding  in  an  action  entered  in  the 
said  court,  by  said  plaintiff,  against  "Her  most  faithful  Majesty 
Donna  Maria  da  Gloria,  Queen  of  Portugal,  therein  described  as 
reigning  sovereign  and  supreme  head  of  the  nation  of  Portugal,"  and 
from  further  proceeding  with  two  foreign  attachments  issued  out  of 
the  said  court,  in  the  said  action,  and  made  in  the  hands  of  Senhor 
Xavier  de  Brito  and  others,  and  to  restrain  the  said  plaintiflF  De 
Haber  from  further  proceeding  with  the  same. 

It  appeared  by  the  affidavits  upon  which  the  rule  was  foundedi 
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that,  on  the  28th  of  March  last,  the  said  plaintiif  De  Haber  entered 
an  action  in  the  said  Mayor's  Court  of  Liondon,  against  ^  Her  most 
faithful  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal,  as 
reigning  sovereign  and  as  supreme  head  of  the  nation  of  Portugal," 
and  upon  the  same  day  issued  an  attachment  in  the  said  Mayor's 
Court,  against  the  moneys,  goods,  and  effects  which  then  were,  or 
which,  thereafter,  should  come  into  the  hands  or  custody  of  Senh(Mr 
Xavier  de  Brito,  belonging  to  her  said  most  faithful  Majesty  Donna 
Maria  da  Gloria,  as  reigning  sovereign  and  as  supreme  hesud  of  the 
nation  of  Portugal,  upon  an  affidavit  of  the  said  M.  De  Haber,  which 
stated  '^  That,  Her  most  faithful  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  as  reigning  sovereign  and  as  supreme  head  of 
the  nation  of  Portugal,  is  justly  and  truly  indebted  to  him,  this  de- 
ponent, in  the  sum. of  12,136/.,  for  money  had  and  received  by  h^ 
said  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal,  for  and  on 
behalf  of  the  said  nation  of  Portugal,  for  the  use  of  this  deponenty 
and  for  money  taken  by  her  said  Majesty  Donna  Maria  da  Glona, 
Queen  of  Portugal,  by  and  on  behalf  of  the  said  nation  of  Portugal, 
from  this  deponent's  banker,  with  interest  thereon." 

The  defendant  (the  Queen  of  Portugal,)  being  duly  summoned 
according  to  the  custom  of  the  city  of  London,  did  not  appear  to  the 
above  action. 

The  notice  of  attachment,  which  was  served  in  the  said  attach- 
ment«upon  the  said  Xavier  de  Brito,  by  the  serjeant^at-mace,  stated, 
"  That,  by  virtue  of  an  action  entered  in  the  Lord  Mayor's  Court, 
London,  against  Her  most  faithful  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  as  reigning  sovereign,  and  as  supreme  head  of 
the  nation  of  Portugal,  defendant,  at  the  suit  of  M.  De  Haber  plain- 
tiff, in  a  plea  of  debt  upon  demand  of  24,000/.,  I  do  attach  all  such 
moneys,  goods,  and  effects  as  you  now  have,  or  which  hereafter  shall 
come  into  your  hands  or  custody,  of  the  said  defendant,  to  answer 
the  said  plaintiff  in  the  plea  aforesaid,  and  that  you  are  not  to  part 
with  such  moneys,  goods,  or  effects  without  license  of  the  said  court" 

It  was  further  stated  that  the  claim  of  the  plaintiff  against  her  said 
most  faithful  Majesty  (if  any)  was  for  money  equivalent  to  the  said 
sum  of  12,136/.  which  the  said  plaintiff  alleged  that  he  had  in  the 
hands  of  one  Francisco  Ferreira,  of  Lisbon,  banker,  at  the  period 
when  Don  Miguel  was  driven  out  of  Portugal,  and  which  was  by  the 
said  F.  Ferreira,  paid  over  to  the  government  of  Portugal,  under  the 
decree  of  some  court  in  Portugal,  and  such  cause  of  action  (if  any 
there  be)  in  the  said  action  and  attachment  arose  in  the  kingdom  of 
Portugal  aforesaid,  and  not  within  the  city  of  London. 

On  the  same  28th  day  of  March  last,  the  said  plaintiff,  upon  the 
same  affidavit,  issued  another  attachment  in  the  said  Mayor's  Court 
against  the  moneys,  goods,  and  effects  which  then  were,  or  which 
thereafter  should  come  into  the  hands  or  custody  of  William  Christy 
and  others,  being  the  trustees  of  the  London  Joint-Stock  Bank,  be- 
longing to  her  said  most  faithful  Majesty  Donna  Maria  da  Gloria  as 
reigning  sovereign  and  as  supreme  head  of  the  nation  of  PortugaL 
The  notice  of  attachment  which  was  served  in  the  last-mentioned 
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attachment  was  in  terms  similar  to  the  one  served  on  the  other  gar- 
nishee.    None  of  the  garnishees  had  pleaded  to  the  attachment 

It  also  appeared  that  the  plaintiil  had  previously  issued  another 
plaint  in  the  Mayor's  Court  for  the  same  debt  against  ^'  Her  most 
faithful  Majesty  Donna  Maria  da  Gloria,  Queen  of  Portugal,"  and 
also  two  attaclunents  against  the  same  garnishees,  who  had  pleaded 
ml  kcAetj  and  upon  the  trial  before  the  recorder,  those  issues  had  been 
found  for  the  garnishees,  on  the  ground  that  the  funds  in  their  hands 
belonged  to  the  Queen  of  Portugal  in  her  sovereign  capacity. 


Borthwick  shewed  cause,  May  10,  before  Lord  Campbell,  C.  J^^  i 


Patteson  J.,  Wightman,  J.  and  Erie,  J.  A  party  to  a  suit  may  come 
in  and  defend,  so  as  to  waive  any  privilege  he  before  possessed  ;  and 
before  a  prohibition  is  granted,  the  party  should  have  appeared  and 
pleaded  the  grounds  of  the  privilege  claimed  to  the  jurisdiction  of 
the  inferior  court :  The  Duke  of  Brunswick  v.  the  Xing'  of  Hanover^ 
6  Beav.  1 ;  s.  c.  13  Law  J.  Kep.  (n.  s.)  Chanc.  107 ;  2  House  of 
Lords  Cas.  1 ;  Mostyn  v.  FabrigaSj  1  Smith's  Leading  Cases,  351. 
Bac.  Abr.  tit  ''  Prohibition."  The  garnishee  in  this  case  mighty 
therefore,  have  pleaded  the  alleged  privilege  to  the  jurisdiction  of 
the  Lc»rd  Mayor's  Court,  and  not  having  done  so  the  prohibition 
ought  not  to  go.  The  garnishee  might  have  pleaded  any  thing  that 
the  principal  defendant  might  have  pleaded.  Cook  v.  Ltcensej  1  Ld. 
Raym^.  346.  But  this  appUcation  is  at  the  instance  of  the  Qui^n  of 
Portugal.  All  the  authorities  shew  that  appearance  at  least  is  ne* 
oessary.  Here,  there  is  no  attempt  to  shew  any  intention  to  exceed 
the  jurisdiction  of  the  Mayor's  Court. 

(Lord  Campbell,  C.  J.  The  affidavit  of  the  claimant  states  that 
he  sups  the  Queen  as  reigning  sovereign  and  as  supreme  head  of  the 
nation  of  Portugal,  for  a  debt  due  on  behalf  of  the  said  nation.] 

That  affidavit  is  not  the  foundation  of  the  attachment  It  is 
brought  into  the  Mayor's  Court  before  the  attachment,'  in  order  to 
shew  the  nature  of  the  plaintiff's  claim.  In  order  to  enable  the  de- 
fendant to  rely  on  a  want  of  jurisdiction,  there  should  have  been  a 
plea  to  that  effect  in  the  Mayor's  Court  At  present  there  is  no  suf- 
ficient ground  for  issuing  a  prohibition.  At  all  events,  the  parties 
should  be  ordered  to  declare. 

Sir  R  TTiesiger  and  JBenntf,  contra.  There  would  be  no  use  in 
obliging  the  parties  to  declare.  The  positive  affidavit  of  the  plaintiff 
in  the  Mayors  Court  shews  that  the  proceeding  is  entirely  in  respect 
of  a  matter  arising  in  Portugal,  and  against  the  Queen  as  sovereign 
for  a  national  debt,  and  to  compel  her  Majesty  to  appear  to  the 
action.  As  to  whether  there  has  been  an  excess  of  jurisdiction,  that 
involves,  first,  the  question  whether  the  Queen  is  amenable  to  the 
jurisdiction  in  her  public  capacity  fc*  a  national  debt  On  this  point 
the  learned  counsel  referred  to  the  argument  in  Wadsworth  v.  The 
Queen  of  Spain^  post,  p.  343.  Seconmy,  there  has  been  in  fact,  an 
excess  of  jurisdiction.  The  issuing  of  an  attachment  which  is  to 
eompel  an  appearance  is  on  excess  of  jurisdiction.     Then,  it  is  said 
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to  have  been  open  to  the  garnishee  to  plead  to  the  jurisdiction,  and 
that  the  court  will  not  interfere  unless  he  resorts  to  the  fnivilege 
which  he  possesses  in  that  respect.  Assuming  that  to  be  so,  still  it 
is  no  reason  why  the  Queen  in  this  case  should  not  have  a  prohibi* 
tion  for  the  excess  of  jurisdiction,  as  the  omission  of  the  garnishee 
cannot  prevent  this  court  firom  granting  the  writ  on  behalf  of  the 
Queen.  The  very  fact  of  pleading  to  the  jurisdiction  wbuld  be  an 
admission  by  the  Queen  of  that  which  is  here  disputed,  viz.  the  right 
to  require  even  an  appearance;  and  if  no  such  right  exists,  it  is  cleaTi 
the  subsequent  proceedings  are  without  jurisdiction :  £ac.  Abr. 
<^  Pleas  and  Pleading,"  (E) ;  Vaughan  v.  Evans^  2  Ld.  Raym.  1408. 
Further,  where  no  jurisdiction  whatever  exists,  a  prohibition  will  be 
granted  at  the  instance  of  a  mere  stranger.  Qm.  Dig.  '^  Prohibi- 
tion," (E). 

[Lord  Campbell,  C.  J.  Is  there  any  instance  of  a  party  applying 
for  a  prohibition  before  appearance  ?] 

The  geneml  rule  is  no  doubt  that  he  must  appear:  Sparks  v.  Woodf 
6  Mod.  146 ;  Lucking'  v.  Denmng,  1  Salk.  201.  But  this  case  is  ex 
necessileUe  an  exception,  otiierwiBe  the  court  would  have  the  power  to 
compel  the  Queen  to  appear  in  order  to  shew  that  the  court  had  no 
authority  whatever  to  require  an  appearance,  which  is  almost  a  redue* 
Ho  ad  abswrdum.  This  privilege  rests  on  the  same  ground  as  that  <^ 
ambassadors  and  servants  of  foreign  potentates.  The  7  Anne,  c.  12, 
was  only  passed  for  state  reasons.  Triquet  v.  Balky  3  Burr.  1480, 
shews  that  an  indictment  had  been  preferred  before  in  respect  of  the 
Russian  case  to  which  that  statute  refers. 

Our.  adv.  vuU,    The  judgment  is  given  at  page  348. 

Wadsworth  v.  The  Queen  of  Spain. 

In  this  case  a  similar  rule  for  a  prohibition  had  been  obtained  on 
behalf  of  the  garnishees.  The  following  were  the  material  facts  :—* 
.The  plaintiff  Wadsworth,  on  the  30th  of  December,  1830,  filed  an 
affidavit  in  the  Lord  Mayor's  court  to  the  effect  that  the  Queen  of 
Spain  was  justly  and  truly  indebted  to  him  in  10,000/.,  for  interest 
upon  certain  bonds  or  certificates,  dated  the  10th  of  December,  1834, 
and  made  and  entered  into  by  or  on  behalf  of  her  Majesty  the  Queen 
Regent  of  Spain,  in  the  name  of  her  daughter  Dona  Isabel  Segunda, 
Queen  of  ^pain,  by  virtue  of  the  law  decreed  by  the  Cortes,  and  sane* 
tioned  by  her  said  Majesty  the  Queen  Regent  in  the  name  of  her  said 
daughter,  and  of  the  treaty  between  tiie  minister  secretary  of  state  and 
for  the  finance  department  of  Spain  and  M.  Ardouin,  banker,  of  Paris, 
and  which  said  interest  was  doe  and  payable  on  certain  days  then 
past  The  plaintiff  entered  his  plaint  in  the  Lord  Mayor's  CTourt, 
alleging  that  the  Queen  q(  Spain,  ^  at  the  parish  of,  &c.,  and  within 
the  jurisdiction  of  that  court,"  agreed  to  pay  to  the  plaintiff  2flO0L 
Proceedings  were  thereupon  taken  according  to  the  practice  of  that 
court,  and  notices  of  f<n:eiffn  attachment  were  served  upon  Joaquin 
Scheidnagel,  and  Messrs.  I^rtin,  Stone  &  Co.,  bankers,  as  garnisheesi 
attaching  certain  moneys  of  the  defendant  in  tlieir  hands.     The  gar> 
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nishees,  thereupon,  pleaded  nil  hotel  to  the  said  attachments,  upon 
which  issue  had  heen  joined  The  Queen  of  Spain  had  never 
appeared  in  the  Mayor's  Court  The  bonds,  which  were  issued  and 
signed  by  Messrs.  Ricardo,  as  agents  to  the  Queen  of  Spain  within 
the  city  of  London,  were  in  the  following  form : 

^'  Public  Debt  of  Spain.  The  bearer  of  this  certificate  is  entitled  to 
an  annuity*of  10  hard  dollars,  equivalent  to  54  francs,  at  2L  2s.  6(L 
sterling,  representing  a  capital  of  200  hard  dollars,  1,0S0  francs,  or 
42/.  IO5.  sterling,  by  virtue  of  the  law  decreed  by  the  Ck>rtes,  and 
sanctioned  by  her  Majesty  the  Queen  Regent  of  Spain  in  the  name 
of  her  august  daughter  Dona  Isabel  II.,  the  16th  of  November,  1834, 
and  of  the  treaty  concluded  between  the  minister  secretary  of  state  for 
the  finance  department  and  M.  Ardouin,  banker,  of  Paris,  the  6th  of 
December  of  the  same  year.  The  said  annuity  will  be  payable  in 
Madrid,  Paris,  or  London,  at  the  option  of  the  bearer,  half-yearly, 
on  the  1st  of  May  and  the  1st  of  November  in  each  year,  on  pre- 
sentation  of  the  dividend-warrant  then  due ;  in  Paris  at  the  rate  of  5 
francs  40  cents  per  hard  dollar,  and  in  London  at  As*  3d.  sterling  also 
per  hard  dollar.  The  bearer  has  the  option  of  causing  this  certificate 
to  be  definitely  converted  into  an  extract  of  inscription  payable  at 
Madrid.  To  this  certificate  are  annexed  forty  dividend-warrants.  If 
at  the  end  of  twenty  years  it  should  not  have  been  withdrawn  from 
circulation,  either  by  means  of  redemption  or  of  conversion  into  an 
extract  of  inscription,  forty  new  dividend-warrants  shall  be  delivered 
on  the  presentation  of  this  certificate  with  the  dividend-warrants  pre- 
ceding that  which  latest  l)ecame  due."  —  [Signed  by  the  secretary 
of  state  for  the  finance  department.] 

The  dividend-warrants  or  coupons  annexed,  were  in  the  following 
form : 

"  Dividend-warrant  for  61.  7s.  6d.  sterling,  payable  on  the  Ist  of 
May,  1841,  at  the  office  of  Messrs.  J.  &  S.  lUcardo  &  Co.,  London. 
6/.  7s.  6rf." 

The  affidavit  in  support  of  the  rule  stated  that  Joaquin  Scheidnagel, 
one  of  the  garnishees,  was  president  of  a  commission  appointed  by 
the  Spanish  government  for  the  management  in  England  of  the 
afiairs  relative  to  the  public  debt  of  Spain,  and  for  facilitating  the  pay* 
ment  of  dividends  to  the  holders,  in  England,  of  bonds  or  other  pub- 
lic securities,  and  that  as  such  president  he  received  from  time  to  time 
remittances  from  Spain,  for  the  purpose  paying  the  half-yearly  coupons 
of  such  bonds.  That  none  of  the  said  garnishees  had  in  their  posses- 
sion or  power  any  moneys,  &c,  of  the  Queen  of  Spain,  as  her  private 
property  and  unconnected  with  the  government  of  her  kingdom,  and 
that  the  said  Dona  Isabel  was  and  still  is  reigning  sovereign  of  Spain, 
and  as  such  entitled  to  all  rights  and  prerogatives  appertaining  to  such 
sovereignty.  That  the  said  bonds  were  made  by  the  Queen  Regent, 
in  her  sovereign  character  only,  and  solely  on  account  of  the  kingdom 
of  Spain,  and  as  an  act  of  state  in  the  government  thereof,  and  not 
for  or  in  respect  of  any  private  or  personal  debt  owing  by  her,  or  by 
the  Queen  of  Spain,  to  the  above  plaintiff;  and  that  the  said  Queen 
of  Spain  was,  at  the  time  of  the  commencement  of  the  said  aotioUf 
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and  still  is  domiciled  ia  Spain,  owLoig  no  allegiance  to  her  Majesty 
Qneea-  Victoiia* 

Hoggins^  Webby ^  and  Locke  shewed  cause  ^  on  behalf  of  the  plain- 
tiff  in  the  action.  Two  points  arise  in  this  case :  first  whether  a  pro* 
hibition  will  lie  at  all  in  this  case ;  secondly,  supposing  it  to  lie,  whe- 
ther the  present  applicants  are  entitled  to  apply  for  the  writ  Firsts 
prohibition  will  not  lie  at  all.  The  ground  of  the  rule  is,  that  the 
Liord  Mayor's  Court  has  no  jurisdiction  in  this  matter.  Now  it  dis- 
tinctly appears  on  the  affidavits,  as  well  as  on  the  face  of  the  bond 
itself,  that  the  cause  of  action  arose  within  the  jurisdiction  of  the 
court  below,  because  the  dividends  were  payable  in  London.  It  is 
not  necessary  that  the  plaintiff  should  have  sworn  to  that  fact  in  his 
affidavit  of  debt ;  it  is  sufficient  if  his  plaint  states  it ;  Banks  v.  Self^ 
5  Taunt  234.  The  affidavit  is  required  merely  to  satisfy  the  court 
that  he  is  not  proceeding  vexatiously.  Then  there  is  nothing  to  shew 
any  want  of  jurisdiction  by  reason  of  the  sovereign  character  of  the 
defendant  It  Ib  quite  consistent  with  all  that  is  before  the  court,  that 
this  may  be  a  debt  due  from  the  Queen  of  Spain  in  her  private 
capacity. 

[Lord  CAMPBELii,  C.  J.  The  money  is  raised  under  a  decree  of  the 
COTtes.] 

The  court  cannot  say  judicially  that  by  the  law  of  Spain  a  decree 
of  the  Cortes  may  not  be  necessary  to  enable  the  Queen  to  charge  her 
private  property.  At  all  events,  such  a  decree  can  have  no  extra- 
territorial effect^  and  there  being  an  express  obligation  to  pay  in  Lon- 
don, a  debt  is  created  there.  In  order  to  support  a  prohibition,  it 
should  be  shewn  most  cleariy  that  no  jurisdiction  exists.  In  The  Duke 
<tf  Brunswick  v.  ike  King  cf  Hanover j  which  will  be  relied  on  in  sup- 
port of  the  rule,  the  act  was  done  by  the  defendant  in  a  sov^eign 
capacity  in  his  own  country ;  but  it  is  conceded  in  the  judgment  that 
there  may  be  several  cases  in  which  a  foreign  sovereign  is  liable  here 
for  a  debt  contracted  by  him. 

[Lord  Campbell,  C.  J.  No  doubt  a  foreign  sovereign  may  be  sued 
here  for  money  borrowed  for  his  private  purposes.  But  here  there  is 
no  personal  obligation  contracted.] 

A  foreign  sovereign  acting  in  a  public  capacity  may  be  sued.  Be- 
fore the  time  of  Edward  the  First,  even  the  King  of  England  was 
liable  to  be  sued  in  the  courts.  There  is  no  statement  that  the 
Queen  of  Spain  is  not  liable  to  be  sued  in  her  own  country,  and  if 
she  be  so,  she  is  entitled  to  no  privilege  here.  But,  secondly,  this 
application  is  on  behalf  of  the  garnishees,  not  of  the  Queen  of  Spaiui 
who  has  not  appeared  to  the  action,  and  that  alone  which  the  gar* 
nishees  here  are  interested  in  preventing  is  the  proceeding  by  foreign 
attachment  Now,  these  proceedings  will  not  be  prohibited  if  there 
be  any  jurisdiction  over  the  defendant  If  the  Queen  of  Spain  is 
not-liable  for  the  debt,  it  must  be  presumed  that  the  Lord  Mayor's 
Court  virill  so  decide,  and  this  application  is  therefore  premature; 

iMay  10,  before  Lord  Campbell,  C.  J.,  Fatteson,  J.,  Wightman,  J.^  and  Erie,  J. 
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Horton  v.  Beckman^  6  Term  Rep.  760 ;  and  Clark  v.  Denion^  1  B.  & 
Ad.  92.  The  process  of  foreign  attachment  is  no  part  of  the  pro« 
ceedings  in  the  action,  and  no  privilege  is  good  against  it;  TurviWs 
case  J  1  Wms.  Saand.  67 ;  Gilbert's  Hist  of  Com.  Pleas,  309,  Ridge 
V.  Hardcasile^  8  l^erm  Rep.  417 ;  Bohun's  Privilegia  Londini,  p.  2^, 
and  Daaf  v.  P<iupierre^  18  Law  J.  Rep.  (n.  s.)  Q.  B.  270.  The  attach- 
ment is  valid  if  the  garnishee  is  resident  within  the  city,  and  has 
moneys  belonging  to  the  defendant  in  his  hands ;  and  after  judgment 
and  execution  against  him,  he  is  turned  into  a  surety  for  the  defend- 
ant, and  may  plead  the  judgment  and  execution  as  a  bar  to  an  action 
by  the  defendant 

[Lord  Campbell,  C.  J.  He  is  supposed  to  have  paid  the  debt  for 
the  defendant.  Still,  is  a  foreign  attachment  valid  unless  the  original 
cause  of  action  be  one  over  which  the  court  has  jurisdiction  ?] 

• 

Harrington  v.  Macmorris,  5  Taunt  227 ;  and  Banks  v.  Self  ex- 
pressly decide  that  it  is,  AU  that  the  plaintiff  gains  by  the  attach- 
ment is  a  security  that  the  defendant  will  come  in  and  contest  hia 
liability,  which  he  may  do  within  a  year  and  a  day. 

[Lord  Campbell,  C.  J.  Those  cases  shew  that  a  plea  of  foreign 
attachment  need  not  aver  that  the  original  cause  of  action  arose 
within  the  jurisdiction  of  the  court  below,  but  they  do  not  prov«  that 
a  garnishee  who  comes  in  and  avers  that  it  did  not  in  fact  so  arise. 
Will  not  succeed. 

Erle,  J.  Those  cases  stand  on  the  general  rule  that  proceedings 
of  competent  courts  of  justice  are  presumed  to  be  regular,  in  the 
absence  of  proof  that  they  are  not  so.] 

Then  this  application  is  too  late,  being  made  after  the  garnishees 
have  appeared  and  pleaded  nil  habet.  Having  done  this,  they  can 
only  raise  objections  to  the  foreign  attachment  itself,  but  they  cannot 
rely  on  any  defence  which  the  defendant  may  have  to,  the  action. 
This  is  plain  from  the  fact  that  a  garnishee  can  only  plead  nil  habet. 
In  Bohun's  Privil.  256,  it  is  said,  '*  after  such  attachment  made,  the 
garnishee  (if  he  think  fit)  may  appear  in  court  by  his  attorney,  and 
wage  law  or  plead  that  he  has  no  money  in  his  hands  of  the  defend- 
ant, or  other  special  matter,  or  he  may  confess  it" 

(Lord  Cambpell,  C.  J.  Will  not  ^' other  special  matter"  include 
a  plea  to  the  jurisdiction?] 

Assuming  that  such  a  plea  might  be  pleaded,  the  garnishees,  by 
having  omitted  to  do  so,  have  waived  the  objection.  Bac  Abr.  ^^  Pro- 
hibition," K.,  p.  668,  and  Home  v.  Earl  Camden^  2  H.  Black.  533,  shew 
clearly  that  a  party  can  only  obtain  a  prohibition  by  shewing  that 
the  court  below  persisted  in  proceeding,  notwithstanding  that  the 
want  of  jurisdiction  was  there  pleaded. 

[Erle,  J.  Surely  that  is  not  a  tenable  proposition.  Suppose  a 
plaint  for  tolls  in  a  county  court,  and  no  objection  there  taken  to  the 
jurisdiction,  still  the  defendant  may  come  here  for  a  prohibition.  The 
admisson  of  the  party  cannot  give  jurisdiction.] 

Nevertheless,  it  will  prevent  his  getting  a  prohibition.  In  re  Jones 
V.  James^  19  Law  J.  fi^p.  (n.  s.)  Q.  B.  257,  shews  that  a  defendant 
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may  disentitle  himself  to  a  prohibition  by  omitting  to  take  an  objec- 
tion to  the  jurisdiction  in  the  court  below.  If  the  garnishee  had 
pleaded  to  the  jurisdiction,  and  the  court  below  had  disregarded  that 
plea,  it  would  have  been  error,  Anon.  1  Vent  236.  But  it  will  not 
be  presumed  that  the  Mayor's  Court  will  act  improperly,  Chesterton 
V.  Farlar,  7  Ad.  &  E.  713;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B.  237. 

Montagu  Chambers^  Peacock  and  Randall^  in  support  of  the  rule. 
First,  this  is  a  case  in  which  prohibition  will  lie  on  the  application  of 
the  garnishees.  The  process  of  foreign  attachment  is  adopted  as  a 
means  of  compelling  the  defendant  in  the  original  action  to  answer. 
The  whole  proceeding  is  founded  upon  the  original  plaint,  and  if 
there  is  no  jurisdiction  to  levy  the  plaint  in  the  first  instance,  there 
can  be  no  jurisdiction  to  proceed  against  the  garnishee,  and  as  both 
parties,  defendant  and  garnishee,  are  interested  in  the  question  of 
jurisdiction,  either  may  have  prohibition;  Ede  v.  Jackson^  Portesc 
345.  Now,  the  fact  of  the  demand  being  against  the  Queen  of  Spain^ 
in  her  sovereign  capacity,  prevents  the  Lord  Mayor's  Ck)urt  having 
any  jurisdiction  in  the  plaint,  even  were  the  Queen  of  Spain  in  this 
country;  T%e  Duke  of  Brunswick  v.  The  King  of  Hanover:  a  for^ 
tiorii  therefore,  is  there  no  jurisdiction  when  the  Queen  has  never 
been  within  the  jurisdiction  of  the  Crown  of  England.  If  this  court 
sees  that  an  inferior  court  has  exceeded,  or  is  about  to  exceed, 
its  jurisdiction,  it  will  interfere,  even  at  the  suit  of  a  stranger;  2  Co. 
Inst  602.  Then,  has  there  been  an  excess  of  jurisdiction?  The 
Queen  of  Spain  must  be  considered  as  having  been  summoned  in 
her  sovereign  capacity,  otherwise  the  attachment  would  not  have 
been  regular ;  Bruce  v.  Wait^  1  Man.  &  G.  1 ;  s.  c.  9  Law  J.  Rep. 
(n.  s.)  C.  p.  237 ;  and  Buchanan  v.  Bucker^  1  Camp.  63 ;  and  that  in 
itself  is  an  excess  of  jurisdiction. 

[Lord  Campbell,  C.  J.  Can  the  garnishees,  after  having  ple&ded 
nil  habety  and  issue  being  joined  thereon,  apply  for  a  prohibition  ?] 

The  effect  of  the  decision  in  Home  v.  Earl  Camden  is  no  more 
than  that  no  power  exists  to  review  by  prohibition  the  decision  of  a 
matter  within  the  jurisdiction  of  the  inferior  court,  without  the 
grounds  of  objection  having  been  alleged  in  such  court- 

(LoRD  Campbell,  C.  J.  Must  it  not  be  assumed  that  the  court 
ow  will  not  exceed  its  jurisdiction  ?] 

But  the  objection  is,  that  the  onus  lies  upon  the  inferior  court  to 
shew  that  it  has  any  jurisdiction  over  a  foreign  sovereign,  acting  as 
sovereign,  and  as  head  of  an  independent  nation.  There  is  no  juris- 
diction to  institute  such  proceedings.  Where  an  inferior  court  ap- 
pears to  have  proceeded  without  jurisdiction,  a  prohibition  will  be 
granted  after  sentence,  Roberts  v.  Humby,  3  Mee.  &  W.  120 ;  s.  c. 
nom.  Reg.  v.  Bath  Court  of  Reqtiests^  7  Law  J.  Rep.  (n.  s.)  Exch.  45. 

In  Chesterton  v.  Farlar  the  jurisdiction  of  the  court  was  not  de- 
nied. Here  clearly  there  could  be  no  jurisdiction  as  against  the 
Queen,  Vattel,  b.  2,  c  3,  ss.  10,  35. 

[Lord  Campbell,  C.  J.  You  may  assume  at  present  that  an 
action  could  not  be  brought  upon  the  bond  against  the  Queen* 
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The  question  is,  whether  there  is  sufficieat  to  warrant  piDoess  against 
the  debtor  of  the  foreign  sovereign.] 

The  attachment  is  for  the  purpose  of  compelling  the  Queen  to 
come  in  and  defend,  or  put  in  special  bail  to  pay  the  debt ;  and  the 
juri^iction  in  that  respect  can  only  arise  in  regard  to  one  who  owes 
allegiance  here,  and  is  supposed  to  have  been  once  present 

[Lord  Campbell,  C.  J.  The  process  would  only  attach  on  her  pri* 
vate  property.] 

Here  the  property  is  that  of  the  Queen  of  Spain  in  her  public 
capacity,  and  the  attachment  proceeds  without  reference  to  the  ques- 
tion of  her  public  or  private  capacity.  According  to  the  decision 
in  The  Duke  of  Brunswick  v.  The  King  of  Hanover^  even  the  Queen's 
private  property  could  not  be  attached. 

[Lord  Campbell,  C.  J.  Besides,  even  if  this  be  a  private  debt, 
the  attachment  is  against  the  means  of  the  state^to  compel  pay- 
ment] 

That  itself  amounts  to  a  violation  of  internaticMial  law,  and  as  put 
by  Lord  Mansfield  in  Triquet  v.  Bfiiih  might  render  the  party  proceed- 
ing liable  to  a  prosecution  at  the  suit  of  the  Attorney-General.  There 
has  clearly,  therefore,  been  an  excess  of  jurisdiction,  and  the  prohibi- 
tion ought  to  go.  They  refeired,  also,  to  Douglas  v.  Forrest^  4  Bing. 
686,  and  to  several  dedsions  in  the  French  courts.^ 

Our*  adv.  vulL 

The  judgments  were  now  delivered. 

De  Haber  V,  The  Queen  of  Portugal. 

Lord  Campbell,  C.  J.  '\Ve  are  of  opinion  that  the  rule  for  a  pro- 
hibition in  this  case  ought  to  be  made  absolute.  The  plaintiff  has 
commenced  an  action  of  debt,  in  the  court  of  the  Lord  Mayor  of 
London,  against  Her  Majesty  Donna  Maria  da  Gloria,  Queen  of  Por- 
tugal, as  reigning  sovereim  and  as  supreme  head  of  the  nation  of 
Portugal ;  and,  by  an  affidavit  bid  before  us,  it  appears  that  the  plain- 
tifPs  alleged  cause  of  action  is  lii  respect  of  a  sum  of  Portuguese 
money,  equivalent  to  12,136/.  sterling,  which  he  had  in  the  hands  of 
one  Francisco  Ferreira,  of  Lisbon,  banker,  at  the  period  when  Don 
Miguel,  pretending  to  the  crown  of  Portugal,  was  driven  out  of  that 
country,  and  Which  was,  by  the  said  Francisco  Ferreira,  paid  over  to 
the  Portuguese  government,  now  represented  by  the  royal  defendant. 
The  plaintiff  having  entered  his  plaint,  proceeded,  according  to  the 
custom  of  foreign  attachment  in  the  city  of  London,  as  if  the  de- 
fendant were  subject  to  the  jurisdiction  of  the  Lord  Mayor's  Court, 
and  the  cause  of  action  had  arisen  within  that  jurisdiction,  and  he 

—  ■  ■  ■        . ..  ,  -      — ■  ■  ■  ■■ 

1  Cour  de  Cassation,  1846.  M^moire  pour  le  Miniftre  des  Finances  d'Espagne, 
repr6sentant  r£tat  Espagnol,  oontre  le  Sieur  Caflaux,  tiquidateor  de  la  maison  Lam- 
b^^  &  Pujol,  de  Bayonae.  8ae  eztncti  therefrom  at  the  oonduaion  of  the  judg- 
Bieate,jNw<,p.  356. 
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sued  out  a  snininons  for  the  defendant  ^  to  appear  and  answer  the 
plaintiff  in  the  plea  aforesaid." 

A  return  being  made  by  the  seijeant-at-mace,  "  that  the  said  de- 
fendant had  nothing  within  the  said  city  or  liberties  thereof,  whereby 
she  can  be  summoned,  nor  was  to  be  found  within  the  same,"  the 
plaintiff  swore  an  affidavit,  in  which  he  stated  that  the  defendant,  ^  as 
reigning  sovereign,  and  as  supreme  head  of  the  nation  of  Portugal,  is 
justly  and  truly  indebted  to  him  in  the  sum  of  12,136/.  for  money  had 
and  received  by  her  said  Majesty,  Donna  Maria  da  Gloria,  Queen  of 
Portugal,  for  and  on  behalf  of  the  said  nsftion  of  Portugal,  for  his  use, 
and  for  money  taken  by  her  said  Majesty  Donna  Maria  da  Gloria, 
Queen  of  Portugal,  by  and  on  behalf  of  the  said  nation  of  Portugal, 
from  this  deponent's  banker,  with  interest  thereon."  The  defendant 
being  solemnly  called  and  not  appearing  before  the  Lord  Mayor,  the 
plaintiff  alleged,  by  his  attorney,  '<that  Senhor  Guillieme  Candida 
Xavier  de  Brito,  of  the  city  of  London,  the  garnishee,  had  money, 
goods,  and  effects  of  the  defendant  in  his  bands,  and  prayed  process 
according  to  the  said  custom,  to  attach  the  said  defendant  by  the  said 
money,  goods,  and  effects  in  the  hands  of  the  garnishee  as  aforesaid, 
so  that  the  defendant  may  appear  in  the  said  Lord  Mayor's  Court, 
to  answer  the  plaintiff  in  the  plea  aforesaid."  Thereupon  the  judge 
presiding  in  that  court  awarded  an  attachment  against  the  defendant, 
as  prayed,  directed  to  the  serjeant-at-oiace,  which  that  officer  imme« 
diately  executed,  leaving  with  the  garnishee  a  notice  in  the  terms  fol« 
lowing: — ^'Senhor  Ghiillieme  Candida  Xavier  de  Brito,  March  28, 
1851.  Take  notice,  that,  by  virtue  of  an  action  entered  in  the  Lord 
Mayor's  Court,  London,  against  her  most  faithful  Majesty  Donna 
Maria  da  Gloria,  Queen  of  Portugal,  as  reigning  sovereign  and  as 
supreme  head  of  the  "nation  of  Portugal,  defendant,  at  the  suit  of 
Maurice  de  Haber,  plaintiff  in  a  plea  of  debt  upon  demand  of  24,000/1, 
I  do  attach  all  such  moneys,  goods,  and  effects  as  you  now  have,  or 
which  hereafter  shall  come  into  your  hands  or  custody,  of  the  said  de« 
fendant,  to  answer  the  said  plaintiff  in  the  plea  aforesaid,  and  that 
you  are  not  to  part  with  such  moneys,  goods,  or  effects,  without 
ucense  of  the  said  court" 

On  the  second  day  of  Easter  term  this  rule  for  a  ^ohibition  was 
applied  for  and  obtained  on  behalf  of  the  Queen  of  Portugal,  cause 
being  shown  against  this  rule,  and  a  similar  rule  in  a  similar  action 
brought  against  Her  most  faithful  Majesty  the  Queen  of  Spain.  Va- 
rious questions  respecting  foreign  attachments  were  discussed,  which 
we  do  not  feel  it  necessary  to  determine,  as  we  think  that  upon  sim« 
pie  and  clear  grounds  there  has  been  an  excess  of  jurisdiction  by  the 
court  of  the  Lord  Mayor  of  London,  against  which  we  are  bound  to 
grant  a  prohibition  at  the  prayer  of  the  defendant.  In  the  first  place^ 
it  is  quite  certain,  upon  general  principles  and  upon  the  authority  of 
the  case  of  The  Duke  of  Brunswick  v.  The  King  of  Hanover y  recently 
decided  in  the  House  of  Lords,  that  an  action  cannot  be  maintained 
in  any  English  court  against  a  foreign  potentate,  for  any  thing  done, 
or  omitted  to  be  done,  by  him,  in  his  public  capacity  as  representa* 
tive  of  the  nation  of  which  he  is  the  head,  and  that  no  Engusb  court 
VOL.  vii.  30 


850  COURT   OF   QUEEN'S  BENCH,  1851. 

» 

De  Haber  v.  The  Qaden  of  Portngal. 

has  jorisdiction  to  entertain  any  complaint  against  him  in  that  ca- 
pacity. Redress  affecting  a  British  subject  is  only  to  be  obtained  by 
the  laws  and  tribunals  of  the  country  which  the  foreign  potentate 
rules,  or  by  the  representations,  remonstrances,  or  acts  of  the  British 
government.  To  cite  a  foreign  potentate  in  a  municipal  court,  for 
any  complaint  against  him  in  his  public  capacity,  is  contrary  to  the 
law  of  nations,  and  an  insult  which  he  is  entitled  to  resent 

The  statute  of  7  Anne,  c.  12,  passed  on  the  arrest  of  the  Russian 
ambassador,  to  appease  the  Czar,  has  always  been  said  to  be  merely 
declaratory  of  the  law  of  nations,  recognized  and  enforced  by  our 
municipal  law,  and  it  provides  ^  that  all  process  whereby  the  person 
of  any  ambassador,  or  of  his  domestic  servant,  may  be  arrested,  or 
his  goods  distrained  or  seized^  shall  be  utterly  null  and  void."  On  the 
occasion  of  the  outrage  which  gave  rise  to  that  siatute.  Lord  Holt 
was  present  as  a  privy  councillor  to  advise  the  government  as  to  the 
fit  steps  to  be  taken,  and  with  his  sanction  seventeen  persons,  who 
had  been  concerned  in  arresting  the  ambassador,  were  committed  to 
prison,  that  they  might  be  prosecuted  by  information  at  the  suit  of 
the  attorney-general.  Can  we  doubt  that,  in  the  opinion  of  that  great 
judge,  the  sovereign  himself  would  have  been  considered  entitled  to 
the  same  protection,  immunity,  and  privilege  as  the  minister  who 
represented  him? 

Let  us  see,  then,  what  has  been  done  by  the  Lord  Mayor  of  Lon« 
don.  On  a  plaint  being  entered  in  his  court  against  Donna  Maria  da 
Gloria  as  reigning  sovereign  and  supreme  head  of  the  nation  of  Por* 
tugal,  for  what  she  had  done  for  and  on  behalf  of  the  said  nation,  he 
summoned  her  to  appear  before  him,  and  she  being  solemnly  called 
and  making  default,  he,  with  full  knowledge  that  she  was  so  sued, 
issues  an  attachment  against  her  for  this  default,  to  compel  her  to  ap- 
pear ;  under  this  attachment  all  her  moneys,  goods,  and  effects  withm 
the  city  and  liberties  of  London  are  ordered  to  be  seized ;  if  she  does 
not  obey  the  mandate  within  a  year  and  a  day,  these  funds  are  to  be 
confiscated,  or  applied  to  the  satisfaction  of  the  plaintiff's  demand, 
without  any  proof  of  its  being  justly  due,  and  she  can  only  fi;et  rid 
of  the  attachment  by  giving  baU  to  pay  the  sum  which  the  plaintiff 
may  recover,  or  to  render  herself  to  prison  that  she  may  be  committed 
to  the  Poultry  or  Giltspur  Street  Compter.  The  attachment  applies 
not  only  to  all  the  moneys,  goods,  and  effects  of  the  Queen  of  Por- 
tugal then  in  the  hands  of  the  garnishee,  but  to  all  that  shall  there- 
after come  into  his  hands  or  custody.  The  process  is  studiously 
framed  to  be  applicable  to  the  property  of  the  Queen  as  "  supreme 
head  of  the  Portuguese  nation."  It  appears  from  the  affidavit  that 
the  plaintiff  had  entered  a  former  plaint  against  the  Queen  of  Portu- 
gal, which  he  suggested  was  against  her  in  her  individual  capacity ; 
that  upon  an  attachment  the  garnishee  pleaded  nil  habet^  and  that 
upon  this  issue  the  jury  found  a  verdict  for  the  garnishee,  because  all 
the  funds  in  the  hands  of  the  garnishee  were  proved  to  belong  to  the 
defendant  in  her  public  capacity,  as  sovereign  of  the  dominions  which 
she  governs.  Were  the  garnishee  now  to  plead  nil  habet^  the  verdict 
must  be  against  him,  for  the  fundtf  which  she  holds  belong  to  the  de- 
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fendant  in  the  capacity  in  which  she  is  sued.  While  this  attachment 
stands,  should  any  money  raised  by  loan,  or  any  munitions  of  was 
purchased  for  the  use  of  the  Portuguese  government,  be  found  within 
the  city  of  London  or  the  liberties  thereof,  they  are  all  liable  to  be 
seized  for  the  benefit  of  the  plaintiff 

It  may  be  right  that  we  should  mention  two  authorities  which  we 
have  met  with  in  our  researches  upon  this  subject,  although  they  were 
not  referred  to  in  the  argument,  as  they  seem  at  variance  with  the 
opinion  we  have  formed.  Bynkershoek,  in  his  treatise  <'  De  Foro  Le- 
gatorum,"  c  4,  discussing  the  question  whether  the  goods  of  a  sove- 
reign power  in  a  foreign  state  are  liable  to  be  judicially  arrested  or 
attached,  says,  ^  In  causa  civili,  cum  id  inter  privatos  obtineat,  ubi- 
cumque  arresta  frequentantur,  ego  nullus  animadverto,  cur  non  idem 
obtinere  oporteatquod  ad  bona  externorum  Principum.  Si  abarresto 
Principis  temperemus  ob  sanctitatem  personee,  quis  bona  Principis  in 
alieno  Imperio  eeque  sancta  esse  dixerit?  Usu  gentium  invaluit,  ut 
bona,  qu8B  Princeps  in  alterius  ditione  sibi  comparavit,  sive  heeredi- 
tatis,  vel  quo  alio  titulo  acquisivit,  perinde  habeantur,  ac  bona  priva^ 
torum,  nee  minus  quam  hcec,  subjiciantur  oneribus  et  tributis."  But 
this  author,  who  is  well  known  to  have  an  antipathy  to  crowned 
beads  and  to  monarchical  government,  admits  that  other  jurists  differ 
from  him,  and  he  goes  on  to  cite  a  decision  which  completely  over- 
turns his  doctrine :  —  "In  the  year  1668,  certain  private  creditors  of 
the  King  of  Spain  arrested  three  ships  of  war  of  that  kingdom,  which 
had  entered  the  port  of  Flushing,  that  the  pursuers  might  thus  obtain 
satisfaction  for  their  debt ;  the  King  of  Spain  being  cited  to  appear 
at  a  certain  day  before  the  judges  of  the  court  of  Flushing ;  bnt| 
upon  the  remonstrance  of  the  Spanish  ambassador,  the  States-Gene- 
ral, by  a  decree  of  the  12th  of  December,  1668,  ordered  the  authori- 
ties in  the  province  of  Zealand  to  liberate  the  Spanish  ships  of  war, 
and  to  allow  them  freely  to  depart,  at  the  same  time  directing  a  repre- 
sentation to  be  made  to  the  Spanish  government  to  do  justice  to  the 
Dutch  citizens,  lest  it  should  be  necessary  to  resort  to  reprisals ; "  and 
there  can  be  no  doubt  that,  according  to  the  law  of  nations,  "  reprp' 
sals^^  would  be  the  appropriate  remedy,  not  a  judicial  citation  before 
a  municipal  court,  to  be  enforced  by  seizure  of  national  property. 

In  Selden's  Table  Talk  (Singer's  ed.  p.  108,)  there  are  the  follow- 
ing words  supposed  to  be  spoken  by  that  profound  lawyer  himself: 
"  The  King  of  Spain  was  outlawed  in  Westminster  Hall,  I  being  of 
counsel  against  him.  A  merchant  had  recovered  costs  against  him 
in  a  suit  which,  because  he  could  not  get,  we  advised  to  have  him 
outlawed  for  not  appearing,  and  so  he  was.  As  soon  as  Gondimer 
heard  that,  he  presently  sent  the  money,  by  reason  if  his  master  had 
been  outlawed  he  could  not  have  the  benefit  of  the  law,  which  would 
have  been  prejudicial,  there  being  then  many  suits  depending  betwixt 
the  King  of  Spain  and  our  English  merchants."  The  fact  here 
stated  seems  to  have  been  credited  by  Lord  Chancellor  Thurlow, 
who,  in  the  case  of  The  Nabob  of  the  Camatic  v.  ihe  East  India  Com- 
pany^ 1  Ves.  Jr.  386,  observed,  « that  the  King  of  Spain  had  been  once 
outlawed  by  Selden's  advice  to  prevent  him  from  taking  advantage 
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of  his  stiiV'  but  he  adds,  *Hhe  outlawry  was  bad  enough."  Others 
have  doubted  whether  the  King  of  Spain  ever  was  outlawed  in  the 
manner  supposed.  Legge,  in  his  Treatise  on  Outlawry,  p.  12, 
alluding  to  it  says,  '^  this  was  a  very  strange  case  if  for  costs  only,  as 
it  does  not  seem  warrantable  by  law." 

Such  an  extract  from  an  amusing  book  of  anecdotes  cannot  be 
eonsidered  any  authority  for  the  position  that  a  sovereign  prince  may 
be  sued  as  such  in  our  municipal  courts,  and  that  property  belonging 
to  him  in  his  public  capacity  may  be  seized  to  compel  an  appearance. 
The  statement  is  in  no  way  authenticated  by  Selden  himself,  and  is 
merely  a  loose  report  of  what  is  supposed  to  have  fallen  from  him  in 
conversation.  It  cannot  be  accurate,  as  the  outlawry  is,  first,  sup* 
posed  to  have  been  for  non-payment  of  costs,  and,  secondly,  for  not 
appearing,  and,  according  to  the  usual  practice,  it  could  not  have 
been  in  Westminster  HaU.  We  have  caused  search  to  be  made  for 
the  record,  but  it  is  not  forthcoming.  There  may  de  facto  be  judg« 
ment  of  outlawry  against  any  sovereign  prince  who  does  not  appear 
after  being  proclaimed  the  requisite  number  of  times  at  the  county 
court  or  court  of  hustings,  no  inquiry  being  made  whether  the  defend* 
ant  be  an  alien  or  a  native-bom  Englishman,  an  emperor  or  a  pea- 
sant ;  but  this  proceeding  is  clearly  irregular,  and  all  concerned  in  it 
would  be  liable  to  punishment  Till  the  statute  of  2  Will  IV.  c.  39, 
there  could  have  been  no  outlawry  except  upon  a  capias^  which  could 
not  be  lawfully  sued  out  against  a  peer  or  member  of  the  House  of 
Commons,  much  less  against  a  sovmeign  prince.  After  outlawry  the 
outlaw  is  to  be  seized  wherever  he  can  be  found,  and  imprisoned  in 
SidvA  et  aret&  custodidj  all  his  personal  property  is  forfeited  to  the 
Queen  of  England,  and  she  is  entitled  to  the  profits  of  all  his  lands. 
Such  a  proceeding  is  manifestly  inapplicable  to  a  foreign  sovereign, 
who  must  be  supposed  to  be  in  his  own  dominions,  and  if  he  were  in 
England  could  not  be  so  sued  without  a  breach  of  the  law  of  nations 
and  of  our  municipal  law.  The  suits  alleged  to  have  been  pending 
between  the  King  of  Spain  and  the  English  merchants,  if  there  were 
any,  were  probably  actions  brought  by  him  on  bills  of  exchange,  or 
arising  out  of  some  of  the  commercial  transactions  in  which  his 
Majesty  was  then  engaged.  For  such  matters  a  foreign  sovereign 
might  and  may  still  sue  in  our  courts  of  justice,  but  no  authority  can 
be  found  for  his  being  sued  here  as  a  sovereign. 

In  the  case  of  The  Prince  Frederick^  before  Lord  Stowell,  as  judge 
of  the  Admiralty,  the  same  view  of  the  case  was  taken  by  that  great- 
est of  jurists,  although,  from  a  compromise,  no  formal  judgment  was 
pronounced.  There  a  Dutch  ship  of  war  had  been  saved  from  ship- 
wreck by  English  sailors,  who  libelled  her  for  the  salvage.  Objection 
being  made  that  the  court  had  no  jurisdiction,  a  distinction  was 
attempted  that  the  salvors  were  not  suing  the  King  of  the  Nether- 
lands, and,  that  being  in  possession  of  and  having  a  lien  upon  a  ship 
which  they  had  saved,  the  proceeding  might  be  considered  in  rem* 
But  Lord  Stowell  saw  such  insuperable  difficulties  in  judicially 
assessing  the  amount  of  salvage,  the  payment  of  which  was  to  be 
enforced  by  sale,  that  he  caused  a  representation  to  be  made  on  the 
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subject  to  the  Dutch  government,  who  very  honorably  consented  to 
his  disposing  of  the  matter  as  an  arbitrator.  The  case  of  The  Prince 
Frederick  is  not  in  print,  but  we  have  an  account  of  it  from  the 
Queen's  Advocate. 

Notwithstanding  the  dictum  by  Bynkershoek,  and  the  outlawry 
of  the  King  of  Spain,  supposed  to  be  related  by  Selden,  we  cannot 
doubt  that  the  awarding  ol  the  attachment  in  the  present  case  by  the 
Lord  Mayor's  Court  was  an  excess  of  jurisdiction,  on  the  ground  that 
the  defendant  is  sued  as  a  foreign  potentate.  Therefore,  the  circum* 
stance  that  the  cause  of  action,  if  there  were  any,  arose  out  of  the 
jurisdiction  of  the  Lord  Mayoi^s  Court,  need  not  be  relied  upon. 
Nevertheless,  after  the  strong  assertions  at  the  Bar  that  this  is  imma- 
terial where  the  defendant  does  not  appear,  we  think  it  right  to  sayi 
that,  having  examined  the  authorities,  we  entertain  no  doubt  that  the 
process  of  foreign  attachment  can  only  be  duly  resorted  to  where  the 
cause  of  actioA  arose  within  the  jurisdiction  of  the  court  from  which 
it  issues.  The  garnbhee  is  safe  by  paying  under  the  judgment  of  the 
court ;  but  the  objection  that  the  cause  of  action  did  not  arise  within 
the  jurisdiction  of  the  court,  if  properly  taken,  must  prevail.  No 
agreement  of  counsel  to  abstain  from  makinc;  the  objection  can  alter 
the  law  of  the  land,  which  says  that  an  interior  court  can  only  hold 
plea  where  the  cause  of  action  arises  within  the  local  limits  to  which 
its  jurisdiction  by  charter  or  custom  is  confined. 

We  have  now  to  consider  whether  we  can  mnt  the  prohibition  on 
the  application  of  the  Queen  of  Portugal,  before  she  appears  in  the 
Lord  Mayor's  Court.  The  plaintifTs  counsel  argue  that  before  she 
can  be  heard  she  must  appear  and  put  in  bail  in  the  alternative,  to 
pay  or  to  render.  It  would  be  very  much  to  be  lamented  if,  before 
doing  justice  to  her,  we  were  obliged  to  impose  a  condition  upon  her 
which  would  be  a  further  indignity  and  a  further  violation  of  the  law 
of  nations.  If  the  rule  were  that  the  application  for  a  prohibition  can 
only  be  by  the  defendant  after  appearance,  we  should  have  had  little 
scruple  in  making  this  an  exception  to  the  rule.  But  we  find  it  laid 
down  in  books  of  the  highest  authority,  that  where  the  court  to  which 
the  prohibition  is  to  go  has  no  jurisdiction,  a  prohibition  may  be 
granted  upon  the  request  of  a  stranger  as  well  as  of  the  defendant 
himself.  2  Inst  607 ;  Com.  Dig.  tit  "  Prohibition,"  E.  The  reason 
is,  that  where  aminferior  court  exceeds  its  jurisdiction,  it  is  chargeable 
with  a  contempt  of  the  Crown  as  well  as  a  grievance  to  the  party. 
Ede  V.  JcLckson.  Therefore,  this  court,  invested  with  the  power  of 
preventing  all  inferior  courts  from  exceeding  their  jurisdiction,  to  the 
preiudico  of  the  Queen  or  her  subjects,  is  bound  to  interfere  when 
duly  informed  of  such  an  excess  of  jurisdiction.  What  has  been 
done  in  this  case  by  the  Lord  Mayor's  Court  must  be  considered  as 
peculiarly  in  contempt  of  the  crown,  it  being  an  insult  to  an  inde« 
pendent  sovereign,  giving  that  sovereign  just  cause  of  complaint  to 
the  British  government,  and  having  a  tendency  to  bring  about  a  mis« 
understanding  between  our  own  gracious  sovereign  and  her  ally  the 
Queen  of  Portugal  Therefore,  upon  the  information  and  complaint 
of  the  Queen  of  Portugal,  either  as  the  party  aggrieved  or  as  a 
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stranger,  we  think  we  are  bound  to  correct  the  excess  of  jurisdiction 
brought  to  our  notice,  and  to  prohibit  the  Lord  Mayor's  Ck>urt  from 
proceeding  further  in  this  suit. 

Ruk  absolute. 

Wadsworth  v.  The  Queen  of  "Spain, 

Lord  Campbell,  C.  J.  This  case  nearly  resembles  that  in  which 
we  have  just  given  judgment,  but  differs  from  it  in  two  particulars. 
First,  here  the  plaintiff's  affidavit  does  not  expressly  state  that  the 
action  is  brought  against  the  defendant  as  reigning  sovereign  and 
supreme  head  of  the  Spanish  nation ;  and,  secondly,  the  party  applying 
is  the  garnishee,  after  pleading  nil  kabet 

The  effect  of  the  first  difference  is  entirely  done  away  with  by  the 
disclosure  the  plaintiff  makes  in  the  affidavit  of  his  supposed  cause 
of  action,  which  is  on  a  written  instrument,  commonly  called  a  Spa* 
nish  Grovemment  bond,  in  the  form  of  a  debenture,  entitled  ^  Public 
Debt  of  Spain,"  signed  by  an  officer  of  the  government  of  Spain,  as 
contractor,  and  purporting  to  have  been  issued  under  a  decree  of  the 
Cortes,  sanctioned  by  the  Regent  of  Spain  in  the  name  of  her  daugh« 
ter,  the  present  Queen,  then  a  minor.  It  is  quite  dear  that  no  one 
could  pretend,  upon  such  an  instrument,  to  bring  an  action  against 
tiie  Queen  of  Spain,  as  a  private  individual,  supposing  that  she  could 
be  sued  in  the  Lord  Mayor's  Court  for  a  debt  contracted  by  her  in 
London  in  her  private  capacity,  she  having,  by  the  constitutional  laws 
of  Spain,  private  property  which  would  be  answerable  for  such  a  debt. 
There  is  here,  therefore,  an  equal  want  of  jurisdiction  in  the  Lord 
Mayor's  Court  to  entertain  the  suit  or  to  summon  the  defendant. 
Nevertheless,  the  lord  mayor  did  entertain  the  suit,  summoned  the 
defendant,  and,  upon  her  making  default  in  appearing  before  himy 
with  full  knowledge  of  the  alleged  cause  of  action,  awarded  an  attach- 
ment against  her,  under  which  money  due  to  her  in  her  public  capa- 
city of  sovereign  of  Spain  was  liable  to  be  seized. 

There  is  in  this  case,  therefore,  the  same  palpable  excess  of 
jurisdiction  pointed  out  as  in  the  case  of  the  Queen  of  Portugal. 

We  have  only  to  consider  whether  there  is  before  us  a  proper  party 
to  pray  for  a  prohibition.  The  Queen  of  Spain  dAs  not  make  the 
complaint,  and  it  is  only  made  by  the  garnishee  after  pleading,  ni/ 
hdbeL 

The  plaintiff's  counsel  argue  that  the  garnishee  could  only  plead 
nil  hdbet ;  that  if  the  Queen  of  Spain  has  any  privilege  against  being 
sued  in  the  courts  of  this  country,  she  only  can  take  advantage  or  it; 
that  she  ought  to  have  appeared,  and  pleaded  to  the  jurisdiction ;  that 
by  her  non-appearance,  she  must  be  considered  as  having  waived  bar 
rivilege;  that  there  has  been  no  excess  of  jurisdiction,  at  any  rate  as 
ar  as  the  garnishee  is  concerned ;  that  it  must  be  presumed  that  the 
Lord  Mayor's  Court  will  do  its  duty ;  and  that  if  it  decide  improperly, 
the  remedy  is  a  writ  of  error,  by  which  the  record  may  finally  be  brought 
into  this  court    But  we  are  clearly  of  opinion,  that  in  a  case  of  this 
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BOft,  if  the  garnishee  comes  in  time,  he  may  be  heard  in  this  courti 
and  a  prohibiti<Hi  may  be  granted  at  his  instance.  Here  there  neither 
was  nor  could  be  any  personal  summons ;  the  defendant  could  not  be 
required  to  appear  without  a  breach  of  the  law  of  nations.  The  plea 
to  the  jurisdiction  could  only  have  been  pleaded  by  her  in  her  proper 
person.  The  garnishee  has  an  interest  in  setting  aside  an  attachment 
improperly  executed,  if  he  has  funds  of  the  defendant  in  his  hands, 
for,  although  he  would  be  discharged,  according  to  the  law  of  this 
country,  by  payment  under  the  judgment  of  the  Lord  Mayor's  Court, 
the  law  of  Spain  may  not  recognize  such  a  payment ;  he  is  prevented 
from  applying  the  funds  in  payment  of  a  debt  which  may  afterwards 
become  due  to  himself  from  the  Spanish  government;  and  at  all 
events  he  is  ^  a  stranger,"  on  whose  information  and  complaint  of  the 
excess  of  jurisdiction  in  contempt  of  the  crown,  we  should  be  bound 
to  correct  it  by  a  prohibition.  If  the  record  fully  discloses  the  error 
into  which  the  inferior  court  has  fallen  after  there  has  been  an  excess 
of  jurisdiction,  a  prohibition,  and  not  a  writ  of  error,  is  the  appropriate 
remedy. 

Has  the  garnishee,  then,  by  pleading  nil  habetj  disqualified  himself 
from  coming  before  us  to  pray  for  the  prohibition  ?  We  think  not. 
He  was  bound  to  put  in  a  plea  that  he  might  avoid  judgment ;  and 
before  the  trial  of  the  issue  upon  that  plea,  and  within  a  reasonable 
time  after  pleading  it,  he  appUes  for  a  pr6hibition  to  prevent  further 
proceedings  in  an  action  which  ought  never  to  have  been  commenced. 
Hoc  stalu^  a.  stranger  might  successfully  apply  for  a  prohibition,  and 
surely  so  may  the  garmshee.  To' shew  that  a  prohibition  could  not 
be  applied  for,  till  the  objection  relied  upon  was  specifically  made  in 
the  inferior  court  and  overruled,  the  plaintiff's  counsel  mainly  relied 
upon  the  two  cases  of  Biome  v.  Lord  Uamden  and  Chesterton  v.  Farlar. 
In  the  former  case,  it  was  held  by  the  House  of  Lords,  in  conformity 
with  the  advice  of  all  the  judges,  that  whether  the  misinterpretation 
by  an  inferior  court  of  a  statute,  the  consideration  of  which  is  con- 
fessed to  be  within  its  jurisdiction,  be  a  ground  for  a  prohibition,  or 
be  not  rather  a  matter  of  appeal,  in  such  a  case  a  prohibition  will  not 
lie  unless  it  be  made  to  appear  to  the  superior  court  that  the  party 
applying  for  the  prohibition  has,  in  the  inferior  court,  alleged  the 
grounds  for  a  contrary  interpretation  of  the  statute  on  which  he 
applies  for  the  prohibition,  and  that  the  inferior  court  has  proceeded 
notwithstanding  such  allegation. 

But  the  opinion  of  the  judges,  delivered  by  Lord  Chief  Justice  Eyre, 
on  which  the  House  acted,  was  founded  entirely  upon  the  reason  that 
the  inferior  court  (the  Commissioners  of  Prizes)  had  committed  no 
excess  of  jurisdiction,  and,  therefore,  that  a  misconstruction  of  the  act 
of  parliament  was  rather  the  subject  of  an  appeal  than  of  a  prohibition. 
He  says,  "  the  complaint  made  to  the  temporal  court  is,  not  that  the 
sentence  is  wrong,. which  indeed  the  temporal  court  had  no  jurisdic- 
tion to  correct  if  it  were  wrong,  nor  is  the  complaint  that  the  sentence 
was  an  excess  of  jurisdiction,  or  in  any  other  respect  a  ground  for  pro* 
hibiting  the  Prize  Court  to  carry  it  into  execution." 

la  ChesierUmy.  Farlar^  a  party  who  had  appealed  from  the  Arches 
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Court  to  the  Qneen  in  Council,  the  appeal  being  referred  by  her  to 
the  Judicial  Committee,  while  the  appeal  was  pending,  and  before 
any  proceeding  had  been  taken  in  that  court,  moved  the  Court  of 
Queen's  Bench  for  a  prohibition,  on  the  ground  that  a  church-rate  on 
which  the  suit  had  been  commenced  in  the  Consistory  Court  was  bad, 
as  appeared  by  the  pleadings  there.  The  Court  of  Queen's  Bench  (I 
think  very  properly)  held  that  a  prohibition  could  not  be  granted  on 
this  ground,  the  cause  being  before  a  court  the  jurisdiction  of  which 
was  not  denied,  no  erroneous  proceeding  having  been  taken  there,  and 
this  court  refusing  to  presume  that  the  Judicial  Committee  would  act 
incorrectly.  Lord  Denman  having  pointed  out  that  the  court  before 
which  the  cause  then  was,  had  jurisdiction  over  it,  and  had  not  fallen 
into  any  mistake,  adds,  "  If,  in  the  progress  of  the  cause,  the  court 
should  commit  any  error,  if  they  do  any  thing  against  common  law  or 
acts  of  parliament,  we  may  then  interfere."  But  in  the  case  at  bar, 
the  inferior  court  had  no  jurisdiction  to  entertain  the  cause;  and  be- 
fore the  prohibition  was  applied  for,  the  inferior  court  had  committed 
a  manifest  error,  and  had  clearly  exceeded  its  jurisdiction  by  summon- 
ing the  Queen  of  Spain  and  issuing  an  attachinent  against  her. 

Judicial  procedure  in  England  would  have  been  liable  to  great 
reproach  had  it  not  afforded  a  prompt  and  effectual  remedy  at  once 
to  put  an  end  to  actions  brought  in  perversion  of  the  ancient  and 
laudable  custom  of  foreign  attachment  in  the  city  of  London,  and  in 
violation  of  the  universal  law  by  which  all  civilized  nations  are  bound. 
It  gives  us  great  satisfaction,  therefore,  to  be  able,  consistently  with 
the  decisions  of  our  predecessors  and  the  principles  by  which  they 
have  been  guided,  to  grant  the  relief  which  is  prayed.  If  we  had  en- 
tertained any  grave  doubt  upon  the  subject,  we  should  have  directed 
the  applicant  to  declare  in  prohibition ;  but  being  clearly  of  opinion 
that  there  is  an  excess  of  jurisdiction  in  the  court  below,  of  which  he 
is  entitled  to  complain  before  us,  it  is  our  duty  simply  to  make  the 
rule  absolute.  Rule  absolute. 


The  following  are  passages  from  the  'Mimotre  pour  M.  le  Ministre  des  Finances 
^Espagnty  reprtsentant  VEtat  Espagnol,  contre  Le  Sieur  OasauXf  liquidateur  de  la 
tnaison  Lamblge  et  Pujoly  de  Batfonne*  — 

Un  &tat  Stranger,  est-il  justiciable  des  tribunaux  de  France  pour  I'ex^cution  de  sea 
engagements  en  vers  un  Fran^ais  ?  . 

Les  sommes  dues  en  France  k  un  istat  Stranger  sont-elles  saisissables  par  son  crean- 
cicr  fran^ais  ? 

Les  sicurs  Lambdge  et  Pujol,  n^gociants  k  Bayonne,  ont  fait  une  foumiture  de  sou- 
liers  au  gouvcmement  espagnol,  dans  le  mois  de  f^vrier  1837,  par  Tentremise  du  sieur 
Pierre  Oollado,  n^gociant  k  St-S^basden  (Espa^e.) 

Le  25  octobre  de  la  meme  ann^e,  M.  le  ministre  principal  du  tr^sor  militaire  d'Ea- 

igne,  voulant  pourvoir  aujiayement  de  cette  foumiture,  tira,  de  St-S6basden,  but 

paasa 
jour 

au  profit  du  sieur  Collado.    Puis  enfin,  par  ce  dernier,  elle"  fut,  le  3*  du  mtoe  moiSy 
enobss^  au  profit  des  sieurs  Lamb^ge  et  Pujol. 
A  r^ch^ance,  la  trute  fut  pztontee  A  M.  Tintendant  de  la  province  d'Ovi^do ;  mais 
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il  fut  r^pondu,  |>ar  note  du  7  mat  1839,  qu'elle  ne  pouTait  6tre  pay^e,  en  consequence 
des  instructions  que  ie  ffouTernement  avait  donn^es,  d^s  le  15  novembre  1837,  4  M.  le 
ministre  des  finances  nmitaires  de  St-S^basden. 

Un  protet  fut  fait  par  acte  du  13  juin  1839,  dans  lequel  Tintendant  de  la  province 
diclara  que,  d^aprl'*  ce  ^i  4laii  prion  par  des  dicigions  et  rhdutions  roycUes,  et  d'aprls 
cegui  a  i'6  pratiqui  jusqu*ahrttj  il  ne  devait  ni  ne  pouTait  admettre  ce  protet,  s'en 
r^rant  d'aiucurs  a  la  note  du  7  mai  1839. 

La  lettre  de  chan^  revint  en  cons^uence  anx  mains  des  sieurs  Lamb^ge  ct  Pujol, 
qui  semblaient  n'avoir  ricn  de  plus  k  &ire  que  des  d-marches  aupres  du  gouvemement 
espagnol  pour  obtenir  payement    lis  crurent  pouvoir  proc^der  autremcnt 

Xe  29  ievrier  1844,  ils  fonndrent  8ausie-<nrret  aur  toutes  lea  sommea  que  pouvait  devoir 
au  gouvemement  espagnol  le  sieur  Balasque,  n^gociant  k  Bayonne,  contre  lequel  M.  le 
ministre  des  finances  d'Espagne  avait  obtenu  une  condamnation. 

Le  7  mars  suivant,  ils  d^noncirent  cette  saisie-arret  k  M,  le  miniatre  dea  financea 
d'EspagnCf  reprhentatU  CEtat  espagnol^  et  Ua  Vaaaignkrent  devant  le  tribunal  civil  de 
Bayonne,  pour  en  voir  prononcer  la  validiii. 

SO  juiUet,  1844. — Jngement  par  d6&at  contre  M.  le  ministre  des  finances  d'fispagne, 
9tatuant  en  ces  termes : 

^  Le  tribunal  diclare  valable  la  aaiaie-arret  mise  par  Lamb^ge  et  Pujol,  ^mains  de 
Francis  Balasque,  le  29  f&vrier  dernier,  au  prijudice  du  gouvemement  espagnol,  jusqu'k 
concurrence  de  3,5  7  7f.  50c.,  en  capital,  des  int^rets  de  cette  sonmie  a  5  p.  ^o  ^*^^  ^ 
partir  du  13  nuu  1839,  et  des  d^pens  dont  la  condamnation  va  etre  prononc^e.-— 
Ordonne  en  cons^uence  que  Francis  Balasque  versera  ^s-mains  de  Francois  Cassaux^ 
liquidateur  de  la  maison  de  commerce  Lambdge  et  Pujol,  ce  dont  U  se  diclarera  ou  sera 
dectari  d^hiieur  du  gouvemement  espagnol,  ^ompte,  ou  jusqu'^  concurrence  du  capital, 
des  intin&ts  et  des  d^pens  dijA  mentionn^s; — condamne  le  ministre  dea  financea 
dEspaane,  reprhentant  le  gouvemement  espagnoL,  aux  dipena," 

Le  sieur  BaLtsque,  assign^  par  suite  de  ce  jugement,  en  d^laration  de  tiers-«usi,  se 
reconnut  d^biteur  de  I'Etat  espagnol  d'une  somme  de  5,000f.,  et  se  dit  prdt  k  la  remet- 
tre  au  saisissant 

dependant,  appel  fut  inteijet^  par  M.  le  ministre  des  finances  d'Espagne. 

L'arrKt  confirmatif,  rendu  par  la  Cour  royale  de  Fan,  fait  connaitre  les  questions  qui 
s'agiterent  devant  elle,  et  qm  se  reproduisent  devant  la  Cour  Supreme.  II  est  II  date 
dn  6  mai  1845. 

L'i:tat  espagnol  a  dn  d^f^rer  cet  arrftt  k  la  Cour  de  Cassation. 

On  comprend  qull  s'agit,  avant  tout,  d'une  question  de  principe  dans  laquelle  sent 
engag^,  pourrait-on  dire,  les  droits  de  tons  les  ^tats,  et  qu'une  grande  et  g^n^reuse 
nation  ne  pUude  pas  ici  avec  des  n^goeiants  fran^is,  seulement  sur  le  minime  int^r^t 
pteuniaire  du  proems. 

Ces  considerations  sur  la  question  dlnsaisissabilit^  ont  re^u  leor  sanction  judiciaire 
d'un  arr6t  de  la  Cour  royale  de  Paris,  en  date  du  7  Janvier  1825,  qui  d^clara  nulle  une 
saisienarrdt  faite  par  la  maison  Balguerie,  de  Bordeaux,  entre  les  mains  de  MM.  Laffitte, 
Ardouin  et  Uubbutl,  sur  Femprunt  des  Cort^ :  -— 

**  Consid^rant  que  Ton  ne  saurait  assimUer  un  emprcmt  ci^  par  un  Gouvemement 
pour  ses  besoins,  a  un  contrat  de  prtt  entre  particuliers ;  que  les  deniers  d'un  pareil 
emprunt,  comme  tons  les  autres  deniers  publics,  ne  pourraient  etre  frappes  de  saisies- 
an4t  ou  oppositions,  ni  etre  dt^tourn^s  ae  leur  destination  sp^ciale,  sans  paralyser  la 
marche  du  gouvemement ;  —  Considerant  quil  est  ^galement  de  principe  qu'un  tiers  saisi 
ne  peut  etre  tenu  de  verser  ancune  somme  entre  les  mains  du  creancier  saisissant,  qvL*k  la 
charge  par  ce  dernier  de  lui  donner  une  quittance  pleinement  lib^ratoire  et  une  subro- 
gation dans  ses  droits  que  le  d6biteur  saisi  ne  puisse  r6cuser ;  que  cette  maxime  de 
toute  raison  et  de  toute  justice,  qui  protege  le  tiers  saisi,  est  absolue,  ct  n'admet  nuUe 
exception ;  —  Conad^rant  qu'en  snpposant  les  tiers  saisis  d^biteurs,  et  les  deniers  saisds- 
sables,  la  maison  Balguerie  saisissant  sur  le  gouvemement  espagnol,  ne  pourrait,  dans 
r^tat  actucl  des  choses,  et  vu  le  principe  d^indipendance  dea  gouvemements  qui  domine 
dans  cette  affaire,  procurer  aux  banquiers  Ardouin,  Hubbara  et  Laffitte  la  s^urit^  et 
la  d^charge  valable  anxqnelles  ils  anraient  droit ;  —  Infirme :  au  principal,  sans  avoir 
k^rd  aux  demandes  de  Balguerie  et  C*  dont  ils  sont  d^bout^s,  fait  matn-levie  pure  et 
simple  dea  oppositions  ou  aaiaiea-arret  par  eux  formes.** — Journal  du  Palais^  tome  19, 
p.  22. 

En  1827,  M.  Blanchet,  avocat  k  la  Cour  royale  de  P^ris,  se  pr6tendant  cr^ncier  de 
la  r^publique  d'Haiti  d'une  somme  de  157,000f.,  forma  opposition  entre  les  mains  des 
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neura  Baudin,  Btease  et  Brooard,  du  Havre,  consignataires  d'un  charsement  de  caf^i 
destin^  par  la  i^publique  au  paiement  de  rindemnit^  des  colons.  Le  tribunal  civil 
du  Havre,  par  jugement  du  25  mai  1827,  qui  passa  en  force  de  chose  jug^e,  a  statu^  en 
ces  termcs : 

**  Attendu  que,  pour  decider  si  la  juridiction  fran^aise  pent  s'^tendre  sur  les  goa- 
Ternements  Strangers,  sur  les  souverains,  ou  che&  de  ces  gonvemements,  il  convient  de 
remonter  k  Torigine  du  droit  de  juridiction ; 

^*  Que,  sans  contredit,  ce  droit' 6mane  de  la  souverainete ;  qu'il  ne  suffit  pas,  en  efieti 
de  faire  des  lois ;  qu'il  faut  encore  en  procurer  Texecntion ; 

**  Que  la  80uverainet6  6tant  I'autorit^  publique  qui  commande  dans  la  soci^t6  civile, 
et  ordonne  ce  que  chacun  y  doit  faire  pour  en  atteindre  le  but,  comme  I'a  dit  Vattel, 
un  des  attributs  de  cette  souverainet^  est  la  juridiction  qui  consiste  a  r^primer  les  con- 
traventions, ii  prononcer  sur  les  difi<&rents ; 

**  Attendu  que,  naturellement  et  directement,  le  droit  de  juridiction  ne  s'^tend  que 
for  les  nationaux,  un  Stranger  ne  pouvant  6tre  tenu  d'ob^ir  ii  un  autre  qu'&  son 
prince ; 

*'  Que  n^nmoins  on  doit,  dans  certains  cas,  sonmettre  les  particuHers  Strangers  i  la 
juridiction  d'un  pays  dont  ils  ne  sont  pas  citoyens,  et  qu'on  a  toujours  considm  cette 
Boumission  conuue  etant  de  droit,  lorsque  T^tranger  est  cens6  y  avoir  acc^^  lui-m^me, 
et  que  la  conservation  de  la  paix  pubuque  et  particulidre  de  r  iltat  est  int^ress^e  dana 
Tafiaire ; 

**  Qu'ainn,  par  une  consequence  de  ces  principes,  I'^tranger  pjeut  Stre  poursuivi,  an 
criminel,  pour  d^lits  commis  sur  le  territoire  od  Thospitalit^  lui  a  ^tfe  donn^e,  et  non 
pour  d^iits  commis  k  I'^tranger;  au  civil,  pour  contrats  faits  dans  le  pays  avec  des 
nationaux,  et  non  pour  des  actes  intervenus  entre  lui  et  un  autre  Stranger ; 

**  Qu'il  y  aurait,  en  efiet,  abus  de  Thospitalitfe,  si  T^tranger  pouvait  impunement  violer 
la  k>i  k  laquelle  il  est  r6put6  s'6tre  sounus,  et  tromper  ceux  qui  Tout  aumis  parmi  eux ; 
mais  que,  d*un  autre  cot^,  le  juge  d'un  pays,  pour  punir  un  d^lit  coounis  en  pays 
Stranger,  ou  prononcer  sur  des  actes  faits  entre  Strangers,  ne  pourrait  s*appuyer,  ni  de 
la  soumission  tacite  aux  lois  qu'il  est  charg6  de  faire  ex^uter,  ni  du  besoin  de  conserver 
la  paix  publique  et  particuli^re ; 

**  Attendu  que,  d'apr^  ces  considerations,  I'^tranger  non  r^sidant  dans  un  pays,  ne 
devrait  pas  etre  traduit  devant  les  tribunaux  de  ce  pa^s,  pour  engagements  contract^a 
k  retranger,  m^me  avec  un  sujet  du  couvemement  qm  a  mstitu6  ces  tribunaux ;  qu'en 
efiet,  aucune  de  ces  considerations  n^t  applicable  dans  ce  cas ;  (^ue  d^s  lors  I'article 
14  de  notre  Code  civil  sort  evidemment  du  aroit  commun,  et  n'a  M  introduit  dans  notre 
legislation  aue  par  exception,  et  pour  proteger  plus  efficacement  les  fran9ai8 ; 

**  Que  cela  est  si  vrai,  que  les  Sulsses,  en  accordant  I'execution  paree  aux  jugementa 
iran^ais,  out  hautement  proteste  contre  cet  article  14,  et  ramene  les  choses  au  droit 
conunun,  en  stipulant  la  non-application  de  cet  article  aux  sujets'de  la  confederation 
heWetique  (articles  13  et  15  du  traite  du  27  septembre  1803 ;) 

*^  Que  probablement  il  en  senut  de  meme  de  toutes  autres  nations  qui  consentinuent 
i  permettre  aux  jugements  fran^ais  de  franchir  la  limite  de  leur  temtoire,  et  d'y  con- 
server  leur  caractere  et  leur  force  executoire ; 

**  Attendu  qu'apres  avoir  ainsi  developpe  les  principes  du  droit  de  juridiction  sur  les 
particuliers  nationaux  et  etrangers,  il  convient  d'examiner  ce  droit  par  rapport  aux 
iouverains  ; 

"  Que  d'abord,  un  souverain  ne  pourrait  soumettre  k  la  juridiction  qui  est  une  emar 
nation  de  sa  puissance,  un  autre  souverain  independant ;  qu'en  ce  cas  I'independance 
des  nations  exige  que  tout  se  traite  d'egal  k  egal,  et  par  les  voies  diplomatiques ; 

**  Attendu,  en  outre,  que  dans  les  actes  d'un  souverain  envers  ses  sujets,  et  relative- 


ngure  comme  pourrait  figurer  un  particulier ; 

'*  Que,  dans  le  premier  cas.  Taction  de  la  souverainete  est  degagee  de  toutes  entraves, 
n'est  soumise  k  aucun  controle ;  mais,  que  dans  le  second,  il  semble,  ainsi  que  I'a  dit 
Vattel,  conforme  k  la  bienseance,  k  la  deiicatesse  des  sentiments,  k  I'amour  de  la  justice 
qui  doit  particulierement  briller  dans  un  souverain,  de  faire  decider  les  contestations 
par  les  tnbunaux  de  I'^tat ; 

**  Que  cette  abdication  momentanee  de  la  souverainete  est  dans  I'interet  mftme  da 
monarque  qui  donne  de  cette  maniere  I'exemple  de  Tobeissance  aux  lois : 


•^  » 
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^  MfU9«  attendu  que  la  question  change  ividemment  de  &ce,  s'il  s'agit  de  loumettre 
i  la  juridiction  d'un  pajrs  un  souYerain  itranger,  pour  actes  intenrenue  entre  lui  et  on 
natorel  de  ce  pave ; 

"  Que,  d'abord,  on  ne  peat  exciper  de  Tarticle  14  da  Code  civil,  qtu,  conune  eortant 
du  droit  commun,  ne  peat  ^tre  appliqn^  par  induction ;  que  lee  e2Lceplionfl,  en  efiet, 
doivent  6tre  rigoureueement  restreintes ; 

^  Qu'evidemment,  d'apr^  les  expressions  de  cet  article,  d'apr^s  le  chapitre  oiH  il  est 
plao6,  d'apr^j  I'acception  da  mot  itranger  dam  tout  co  chapitre,  on  ne  peat  appUquer 
ce  m6me  article  qn'au  particuiier  ilranger; 

*'  Que  dans  ce  sens,  cet  article  est  sans  inconv^nients  r^els,  puisqull  est  libre  aux 
Gouvemementi  Strangers  de  n'en  pas  tol^rer  les  r6sultats  sur  leur  territoire ;  et  que, 
d'ailleurs,  la  soumission  da  sujet  dun  prince  Stranger  i.  la  juridiction  d'un  autre  pays, 

'inUSresse  pas  essen* 


ind^pendance  det 

nations,  i  forcer  un  Grouvemement  Stranger  k  se  d^fendfre  devant  d'autres  tribunaux 
qne  ceux  qui  ^manent  de  lui ; 

*<  Que  la  soumission  qui,  de  la  part  du  souversun,  de  Tautorit^  duqucl  ces  tribunaux 
sont  d^positaires,  est  un  acte  de  biens^nce  et  de  justice,  serait  pour  le  souverain  ^tian« 
ger  une  marque  de  suj^don  et  d'abaissement ; 

'*  Que  vouloir  rfegler,  en  ce  cas,  la  conduite  des  Gouvemements  Strangers  par  la  ma- 
ni^re  d'agir  du  roi  de  France,  on  de  son  gouvemement  en  France,  ce  serait  astrelndre 
ces  Gouvemements  Strangers  i  suivre  des  r&j^les  de  competence  qui  peuvent  ne  pat 
^tre  en  harmonic  avec  cefies  cr^^es  par  les  lois  de  leur  pays ; 

**  Que  meme  I'assimilation  ne  pourrait  etre  parfaite,  le  Gouvemement  fran^aisayant 
eu  soin  dans  une  infinite  de  circonstances,  de  soamettre  la  decision  des  causes  qui  I'in- 
t^ressent  ji  des  tribunaux  d'exception,ab0olunient  incompetents  It  regard  des  Gouverae- 
4nents  ^trai^rs ; 

^  Qu'ainsi,  sous  tons  les  rapports,  les  OouvernemenU  sont  indipendanU  de  la  juridic^ 
Hon  instUuee  chex  les  autres  nations ;  que  d^s  lors,  en  supposant  que  les  travaux  l^gisla- 
ti&  de  M^  Blanchet  aient  et)6,  entre  lui  et  le  Gouvemement  d'Haid,  ou  le  chef  oe  ce 
Gouvemement  reconnu  ind6pendant  par  Tordonnance  du  17  avril,  1825,  Tobjet  d'un 
contrat  ou  d*un  ^uan-contrat,  il  ne  pouvait  recourir  4  la  justice  fran^aise,  ni  pour  I'au* 
torisalion  de  saiaie-arret,  ni  pour  les  suites  de  la  saisie-an^t ;  qu'il  devait,  ou  r^clamer 
rintervention  du  Roi,  ou  se  soumettre  k  la  juridiction  institute  dans  la  republiquo 
d'Halti ;  que  telle  est  I'opinion  de  Vattel,  n«  214,  liv.  2,  ch.  14 ; 

^  Attendu  que,  d'apr^s  cette  decision,  il  devient  inutile  d'examiner  si  les  marchan" 
discs  ou  valeurs  arrStees  ^taient  saisissables ; 

*'  Par  ces  motifs,  le  tribunal  se  declare  incompetent  pour  connaitre  de  la  demande 
Ibrmee  par  M*  Blsmchet,  rapporte  Tordonnance  au  SO  septembre,  1826,  comme  incom- 
netemment  rendue ;  donne  par  suite,  main-levie  de  la  saisie-arrit  en  date  du  m^me 
jour,  et  ordonne  one  MM.  Baudin-^tesse  et  Brouardse  libererontaux  mains  des  agents, 
de  la  republique  aHaiti." 

En  1828,  le  tribunal  de  la  Seine  eut  h  prononcer  aussi  sur  une  pareille  contestation 
entre  la  republique  d'Haiti  et  la  maison  Temaux-Gandolphe.  Alors  plaidait  encore, 
devant  le  meme  tribunal,  le  gouvemement  d'Espagne  avec  la  maison  Balguerie  de  Bor« 
deaux,  qui  avait  cru  pouvoir  faire  une  nouvcUe  sabie-arret  sur  des  fonds  espagnols 
entre  les  mains  de  M  Aguado.  L'incompetence  des  tribunaux  fran^ais  etait  invoquee 
k  la  fois,  et  dans  des  circonstances  identiques,  par  deux  etats  independants,  par  une 
jeune  republique  americaine,  et  par  une  aes  plus  anciennes  monarchies  de  TEurope. 
Ces  deux  etats  out  obtenu,  le  meme  jour,  une  egale  justice.  II  suffit  de  reproduire  ici 
Tun  des  deux  jugements  rendus  k  leur  profit,  le  2  mai,  1828,  et  dont  il  nefut  pas  inter- 
jete  appel :  — 

"  Attendu  qu'il  est  de  principe  consacre  par  le  droit  des  gens,  que  les  etats  sont  inde- 
pendants les  uns  des  autres ;  que  la  consequence  la  plus  immediate  de  ce  principe  est 
le  droit  de  juridiction  que  chaque  nation  conserve  pour  juger  tons  les  actes  quelcon- 
ques  emanes  d*elle ;  que  soumettre  les  engagements  d'une  nation  k  la  juridiction  d'une 
autre  nation,  c'est  necessairement  dter  k  la  premidre  son  independance  et  la  rendre 
Sttjette  de  I'autre,  k  la  decision  de  laauelle  elle  serait  forcee  d'obeir ;  —  que  cette  juri- 
diction souveraine  reconnue  par  tons  les  publicLstes  appartenire  chaque  etat,  n'a  jamais 
ete  contestee  en  France ;  one  I'article  14  du  Code  civil  n'a  trait  qu'aux  engagements 
oontractes  par  des  partkuuerB  an  profit  de  firan^ais,  et  non  k  des  engagements  con<- 
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tracfe^s  an  profit  de  ceux-ci  par  des  GouTcmements  ^tmngen ;  que  cette  doctrine  a  ^t^ 
nrofeflBte  implicitement  lors  de  la  discussion  de  I'article  pr6cit4,  au  Gonseil  d*i:tat»  oik 
U  a  ^t6  reconnu  que  ses  dispositions  n'^taient  pas  appUcables  aux  ambassadeurs ;  qu'en 
effet,  si  ies  ambassadeurs  ne  sont  pas  soumis  A  la  juridiction  du  pajs  ou  ils  sont  en- 
voy^ et  re^us,  k  plus  forte  raison  le  j^uvemement,  duquel  ces  amhusadeurs  tiennent 
leurs  pouvoirs,  ne  doit  pas  6tre  soumis  k  cette  juridiction; — attendu  en  autre  que  lea 
deniers  appartenant  h  un  ^tat,  qui  se  trouvent  entre  Ies  mains  d'un  tiers,  dans  un  autre 
^tat,  n'en  consenrent  pas  moins  le  caractdre  de  deniers  publics  dont  la  destination  est 
saci^e ;  qu*ainsi,  ils  sont  insaisissables ;  —  attendu,  d'apr6s  ces  motifs,  que  Ies  tribunaux 
firan^ais  sont  incompetents  pour  prononcer  une  condam nation  contre  le  Gouvemement 
d'Haiti ;  que  Ies  oraonnances  qu  ont  autoris^  Ies  saisies-arr^ts  form^es  sur  Ies  deniers 
cm  Taleurs  appartenant  k  ce  gouvemement  sont  incomp^tenament  renduea; — Le  Tri- 
bunal  se  diclare  incompetent  pour  prononcer  la  condamnation  d^mand^e  par  Ies  sienrs 
Temaux-Gandolphe  et  C'  contre  la  republique  d'Haiti. —  Declare  nuUesetde  nuiefiet 
oomme  incomp6temment  renducs  Ies  ordonnances,  oifut  que  Us  oppositions"  etc. 
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—  Volwntary  Conveyance  —  Fraud  on  Creditors — 13  EUz.  c.  6  — 

Subsequent  Purchaser  for  Value  ^^21  EUz.  c.  4. 

* 

J.  T.,  the  ^ndfatber  of  the  plaintiff,  under  a  deed  of  September,  1790,  was  tenant  for  life 
of  a  moiety  of  certain  estates  called  C,  with  remainder  to  his  wife  for  life,  with  remainder 
to  his  first  and  other  sons  successirely  in  tail  male,  with  remainder  to  his  daughters  as  ten- 
ants in  common  in  tail  ffeneral,  with  remainder  to  the  settlor  in  fee.  J.  T.  Sad  issue,  ser- 
eral  children ;  J.  C.  T.,  nis  eldest  son,  and  the  father  of  the  plaintiff,  becoming  of  age  in 
1615.  In  the  same  year  J.  T.,  his  wife,  and  J.  C.  T.  joined  in  suffering  a  common  reco* 
yery,  and  by  indentures  of  lease  and  release  of  the  17th  and  18th  of  Maroh,  1815,  J.  T.,hia 
wife,  and  J.  C.  T.  being  parties  to  the  release,  after  reciting  that  J.  T.,  his  wife, 
and  J.  C.  T.  were  desiroas  of  declaring  the  uses  of  the  said  recorery,  and  that  J.  T. 
was  desirous  of  settling  his  estate  in  fee  to  the  uses  thereinafter  declared,  it  was  witnessed 
that  for  effecting  such  intent  and  purpose,  and  for  divers  other  good  and  ralnable  conside- 
rations, and  for  a  nominal  Consideration  therein  expressed,  the  uses  of  the  said  recorery 
should  ennre  to  the  use  of  the  said  J.  C.  T.  and  his  neirs  daring  the  life  of  J.  T.,  remain- 
der to  J.  T.'s  wife  for  life,  remainder  to  J.  C.  T.  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder  to  J.  T.'s  younger  son  £.  T.  T.  for  life,  and  to  his  first  and 
other  sons  in  tail  male,  remainder  to  J.  T.'s  daughter  11  T.  for  life  and  to  her  first  and 
other  sons  in  tail  male,  with  several  other  remainders  to  unborn  children,  and  the  ultimate 
remainder  to  J.  T.  in  fee.  J.  T.  was  a  trader  subject  to  the  bankrupt  lavrs,  and  the  said 
recovery  and  lease  and  release,  were  made  with  the  intent  on  his  part  to  defraud  his  ere* 
ditors,  but  J.  C.  T.  was  not  in  an^  way  pri^T*  to  such  intent  In  June,  1815,  J.  T.  was  dulr 
declared  a  bankrupt,  and,  by  an  indenture  of  the  11th  of  July,  1816,  a  conveyance  of  afi 
his  estate  was  made  to  the  assignees  in  bankruptcy.  In  July,  1819,  at  the  suit  of  the 
assignees,  the  Court  of  Chancery  directed  an  issue  at  law  to  try  the  validity  of  the  recovery 
and  the  deeds  of  March,  1815,  and  the  jury  found  that  they  were  fraudulent  and  void  as 
against  the  creditors  of  J.  T.  A  decree  to  the  same  effect  was  subsequently  made,  and 
possession  ordered  to  be  given  to  the  assignees ;  and  in  March,  1821,  it  was  ftuther  decreed 
that  the  deed  should  be  delivered  up  to  be  cancelled,  which  was  done.  In  1821,  the  as- 
signees sold  the  estate  to  J.  C.  T.  for  30,000(.,  and  a  recovery  was  thereupon  suffered,  and, 
by  indentures  of  lease  and  release  in  1823,  the  uses  of  such  recovery  were  declared.  Before 
1843,  J.  T.  and  his  wife  died,  and  in  April,  1849,  J.  C.  T.,  for  a  large  sum  of  money,  sold 
and  conveyed  the  estate  in  question  to  the  defendant  in  fee :  — 

EM,  first,  that  the  recovery  and  deeds  of  the  17th  and  18th  of  March,  1815,  were  dearlj 
fi«udulent  and  void  within  the  13  Elis.  c.  5,  as  against  J.  T.'s  creditors,  and  that  no  interest 
in  J.  T.*s  estates  ever  passed  to  J.  C.  T.  under  tnem. 

1  20  Law.  J.  Rep.  (k.  «.)  Q.  B.  (^07  f  15  Jnr.  1170. 
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Secondly,  that  the  4tfa  eection  of  the  13  Elis.  c.  5,  had  not  the  effect  of  mekiag  the  reQorer|r 
in  1815,  tiboQgh  fraudulent  aa  against  the  creditors  of  J.  T.,  valid  as  respected  the  uses 
declared  in  the  same  deeds  by  J.  C.  T.  of  his  own  previous  estates  in  remainder;  idthough 
the  reooYery  was  still  to  be  treated  as  unreversed,  and  subsisting  as  a  recovery. 

Thirdlv,  that  the  deeds  of  Ae  I7th  and  18th  of  March,  1815,  could  not  be  considered  as  stfll 
subsisting  and  valid  ae  to  the  uses  declarod  to  J.  C.  T.  for  life,  with  ranainder  to  his  son, 
the  plaintiff,  in  tail  male ;  but  that  all  the  uses  thereby  declared  were  void,  and  thereupon 
the  recovery  by  construction  of  law  enured  to  the  use  of  J.  T.  for  life  and  to  J.  C.  T. 
in  fee. 

Fourthly,  that,  supposmg  the  deeds  were  not  altogether  void,  and  that  J.  C.  T.  became  tenant 
for  Uie  under  the  uses  declared  by  them,  with  remainder  to  the  plaintiff  in  tail  male,  still, 
as  no  consideratioa  for  his  suffering  the  recov^  ever  existed,  such  uses  must  be  consi- 
dered voluntary. 

ilfthlv,  that  the  sale  and  conveyance  in  1849  to  the  defendant  for  valuable  consideration  was 
to  be  considered  as  making  void  the  uses  in  the  voluntary  deed  of  die  18th  of  March, 
1815,  under  the  97  Elia.  c  4,  and  the  recovery  as  thereupon  enuring  to  give  J.  C.  T.  « 
remainder  in  fee,  alter  the  death  of  J.  T.  and  his  wifSs,  which  passed  to  the  de&ndant ;  and 
therefore,  either  on  the  ground  of  the  deed  of  the  18th  of  March,  1815,  being  wholly  vitia- 
ted by  the  fraud  of  J.  T.,  or  its  being  voluntary  as  to  the  uses  declaie^  by  J*  C.  T.,  the 
plaintiff  had  not  any  interest  in  the  moiety  of  tiie  estates  in  question. 

SpEciAii  case  from  Chancerr* 

By  indentiure,  dated  the  SOth  of  September^  1790,  and  made  be* 
tween  and  executed  by  Alexander  CoHingwood,  in  the  county  of 
Northnmberiand,  Esq^  and  isabeila  CoUingwoodf  spinster^  second 
daughter  of  the  said  Alexander  Collifigwood,  by  Margaret  hie  wife, 
of  the  first  part,  John  Taileton,  of  Liverpool^  Esq.,  of  the  second  part, 
and  Clayton  Tarleton,  of  Ldyeqpool,  Esq.,  and  Thomas  Collingwoodf 
of  Gray's  Inn,  Esq.,  of  the  thud  part,  one  undivided  moiety  of  a 
manor  and  hereditaments  in  the  county  of  Northumberland,  therein 
tmrticulaily  described  and  hereinafter  called  ^the  CoUingwood  Ear 
tates,^'  was  conveyed  and  assured  unto  the  said  Clayton  Tarleton  and 
Thomas  CoUingwood  and  their  heirs,  to  the  use  of  the  said  Alexan- 
der CoUingwood,  his  heirs  and  assigns,  until  a  maarriage,  tlien  intended 
between  the  said  John  Tarleton  and  Isabella  CoUingwood,  was  duly 
had  and  solemnized ;  and  after  tiie  solemnization  thereof,  to  the  use 
of  the  said  J.  Tarleton  and  his  assigns  for  his  life,  without  impeacb- 
ment  of  waste,  with  remainder  to  t&  use  of  the  said  C.  Tarleton  and 
T.  CoUingwood  and  their  heirs,  during  the  life  of  the  said  J.  Tarleton, 
upon  trust  to  preserve  the  contingent  uses  and  estates  thereinafter  limit- 
ed from  being  defeated  or  deslioyed,  with  remainder  to  the  use  of 
41ie  said  Isabella  CoUingwood  and  her  assigns,  for  her  life,  with  remain- 
der to  the  use  of  the  said  C.  Tarleton  and  T.  CoUingwood,  and  tbeji* 
heirs,  during  the  Ufe  of  the  said  Isabella  CoUingwora,  upon  trust  tp 
support  and  preserve  the  contiogent  uses  aod  estates  thereinafter 
iiinited  from  being  defeated  or  destroyed,  with  remaind^  to  the  use 
of  tiie  first  and  otiber  sons  of  the  said  J.  Tarleton  by  the  said  Isabdtoi 
his  then  intended  wife,  successively  in  tail  male,  with  remainder  to 
the  use  of  the  dan^ters  of  the  said  J.  Tarleton  by  the  said  Isabella, 
his  wife,  as  tenants  in  common  in  tails  general,  with  remainders  be- 
tween them,  with  remainder  to  ibe  use  of  the  said  A.  Collingwood> 
his  heirs  and  assigns  fcwever. 

The  marriage  between  the  said  J.  Taiteton  and  luibeUa  CoUing- 
wood was  duly  bad  and  solemnizedi  and  tb^re  was  issue  of  the 
VOL.  viu  31 
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marriage,  John  CoUingwood  Tarleton,  the  eldest  son,  and  other  child* 
ren.  The  said  J.  C.  Tarleton  attained  the  age  of  twenty-one  years 
before  the  18th  of  March,  1815.  At  the  time  of  the  execution  of  the 
indentures  of  the  17th  and  18th  of  March,  1815,  hereinafter  stated,  the 
said  J.  Tarleton  was  seized  to  him  and  his  heirs  for  an  estate  of  inherit- 
ance in  fee  simple  of  and  in  the  other  moiety  of  the  said  CoUingwood 
estate,  and  also  of  and  in  the  entirety  of  certain  estates  called  ''  the 
Ingram  Estates." 

By  indenture  of  bargain  and  sale,  dated  the  18th  of  March,  1815, 
duly  enrolled  in  the  Court  of  Common  Pleas  at  Westminster,  as  of 
Easter  term,  in  the  fifty-fifth  year  of  the  rei£;n  of  King  George  the 
Third,  made  between  «l.  Tarleton  and  Isabella  his  wife  of  the  first 
part,  the  said  J.  C.  Tarleton  of  the  second  part,  William  Ainge  of  the 
third  part,  and  Robert  Blake  of  the  fourth  part,  the  said  J.  Tarleton 
and  Isabella  his  wife  and  the  said  J.  C.  Tarleton  did  grant,  bargain, 
sell,  ratify,  and  confirm  unto  the  said  W.  Aince  and  his  heirs  the  said 
undivided  moiety,  comprised  in  the  said  indenture  of  settlement  of 
the  30th  of  September,  1790,  of  and  in  thesaid  CoUingwood  estates, 
to  hold  the  same  unto  and  to  the  use  of  the  said  W.  Ainge,  his  heirs 
and  assigns  for  ever,  to  the  intent  that  the  said  W.  Ainge  might  be« 
come  tenant  of  the  freehold  of  the  aforesaid  moiety  and  hereditaments 
for  the  purpose  of  suffering  a  recovery  thereof,  as  of  Easter  term  then 
next,  or  of  some  other  subsequent  term,  in  which  the  said  R.  Blake 
should  be  demandant,  the  said  Ainge  tenant,  and  the  said  Isabella 
Tarleton  and  the  said  J.  C.  Tarleton  vouchees;  which  recovery,  when 
Buffered,  it  was  thereby  decided  should  enure  to  such  uses,  upon  and 
for  such  trusts,  intents  and  purposes,  and  with,  under,  and  subject  to 
such  powers,  provisos,  agreements  and  declarations  as  were  or  should 
be  expressed  and  declared  of  and  concerning  the  same,  in  and  by  the 
said  indenture  of  the  18th  of  March,  1815. 

By  indentures  of  lease  and  release,  dated  respectively  the  17th  and 
18th  of  March,  1815,  the  release  being  made  between  the  said  J.  Tarle« 
ton  and  Isabella  his  wife  and  the  said  J.  C.  Tarleton  of  the  first  part, 
J.  Tarleton  of  the  second  part,  William  Richard  Cosway  and  Edward 
Thurlow  of  the  third  part,  and  Edward  Haughton  and  W.  Ainge  of 
the  fourth  part,  after  reciting  the  said  indenture  of  bargain  and  sale, 
of  even  date  with  the  now  statins;  indenture,  and  reciting  that  the  said 
J.  Tarleton,  Isabella  his  wife,  and  J.  C.  Tarleton,  were  severally  desir- 
ous of  declaring  the  uses  of  the  said  undivided  moiety  intended  to 
be  comprised  in  and  conveyed  by  the  aforesaid  indenture  of  bargain 
and  sale,  and  the  said  common  recovery  to  be  suffered  in  pursuance 
thereof  as  aforesaid,  and  that  the  saia  J.  Tarleton  was  desirous  of 
conveying,  settling,  and  assuring  the  said  hereditaments  of  or  to 
which  he  was  seized  or  entitled  for  an  estate  of  inheritance  in  fee 
simple,  to  the  uses  and  upon  the  trusts  thereinafter  expressed  and 
leclared  of  and  concerning  the  same  premises  respectively,  it  was 
witnessed  that  for  effectuating  such  intent  and  purpose  aforesaid,  and 
for  divers  good  and  valuable  causes  or  considerations,  and  for  the 
nominal  consideration  therein  mentioned,  he,  the  said  J.  Tarleton,  did 
grant,  bargain,  sell,  aliene,  release,  and  confirm  unto  the  said  W.  R. 
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CroBway  and  E.  Tburlow,  and  their  heirs,  all  that  the  said  undivided 
moiety  or  equal  half,  part,  or  share  of  him,  the  said  J.  Tarleton,  of  and 
in  the  said  Collingwood  estates  and  hereditaments,  and  also  the  en* 
tirety  of  the  said  Ingram  estates  and  hereditaments,  to  hold  the  same 
unto  the  said  W.  R.  Crosway  and  E.  Thturlow,  their  heirs  and  assigns, 
to  the  nses  and  upon  the  trusts  thereinafter  expressed  and  declared  of 
and  concerning  the  same ;  and  it  was  further  expressed,  agreed  and 
declared  by  and  between  the  said  parties  thereto,  tliat  the  said  undi* 
vided  moiety  of  the  said  Collingwood  estates  and  hereditamentSi 
comprised  in  and  conveyed  by  the  aforesaid  indenture  of  bargain  and 
sale  of  even  date  therewith,  snould  be  and  remain,  and  that  the  same 
bargain  and  sale,  and  the  said  recovery  to  be  suffered  as  aforesaid, 
should  operate  and  enure,  and  also  the  grant  and  release  thereinbefore 
expressed  and  declared  of  and  concerning  the  same  premises  respect- 
ively, viz.,  as  to  jthe  said  undivided  moiety  of  the  said  Collingwood 
estates  compris^  in  and  intended  to  be  conveyed  by  the  aforesaid 
indenture  of  bargain  and  sale  and  recovery^  to  be  suffered  in  pursuance 
thereof  as  aforesaid,  to  the  use  of  the  said  J.  C.  Tarleton  and  his  heirs, 
during  the  life  of  the  said  J.  Tarleton,  for  the  only  proper  use  and 
benefit  of  him,  the  said  J.  C.  Tarleton,  and  his  heirs,  with  remainder 
to  the  use  of  the  said  Isabella  Tarleton  and  her  assigns,  for  life,  with* 
out  impeachment  of  waste. 

And  as  to  the  said  undivided  moiety  of  the  said  Collingwood  estate 
comprised  in  the  said  indenture  of  bargain  and  sale,  from  and  after  the 
determination  and  subject  to  the  uses  and  trusts  thereinbefore  declared 
thereof;  and  also  as  to  the  other  undivided  moiety  of  the  same  estate, 
and  as  to  the  entirety  of  the  said  Ingram  estates,  from  and  immedi* 
ately  after  the  execution  of  the  now  stating  indenture,  to  the  use  of 
the  said  J.  C.  Tarleton  and  his  assigns,  for  his  life,  without  impeach- 
ment of  waste,  with  remainder  to  the  first  and  other  sons  of  the  said 
J.  C.  Tarleton,  successively  in  tail  male,  with  remainder  to  the  use  of 
Edward  Thoma»  Tarleton,  the  younger  son  of  the  said  J.  Tarleton, 
and  his  assigns,  for  his  life,  without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  the  said  W.  R.  Crosw^  and  E.  Thurlow,  and 
their  heirs,  during  the  life  of  the  said  E.  T.  Tarleton,  in  trust  to  pre- 
serve contingent  remainders,  with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  said  E.  T.  Tarleton,  successively  in  tail  male,  with 
remainder  to  the  use  of  the  first  and  other  sons  thereafter  to  be  bom 
to  the  said  J.  Tarleton,  by  the  said  Isabella,  his  then  present  or  any 
future  wife,  successively  in  tail  male,  with  remainder  to  the  use  of 
Margaret  Ann  Tarleton,  spinster,  the  only  daughter  of  the  said  X 
Tarleton,  and  her  assigns,  for  her  life,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  the  said  W.  IL  Crosway  and  E.  Thurlow, 
and  their  heirs,  during  the  life  of  the  said  M.  A.  Tarleton,  to  preserve 
contingent  remainders,  remainder  to  the  use  of  the  first  and  other  sons 
of  the  «aid  M.  A.  Tarleton,  successively  in  tail  male,  with  remainder 
to  the  use  of  the  first  and  other  daughters  thereafter  to  be  bom  to  the 
said  J.  Tarleton,  by  the  said  Isabella  or  any  future  wife,  successively 
in  tail  male,  with  remainder  to  the  use  of  the  first  and  other  sons  of 
the  body  of  the  said  J.  C.  Tarleton,  successively  in  tail  general,  with 
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femainder  to  the  use  of  the  first  and  other  sons  thereafter  to  be  bora 
of  the  body  of  the  said  J.  Tarleton,  by  his  present  or  any  futore-takea 
wife,  snccessiyely  in  tail  general,  with  remainder  to  the  use  of  the  first 
and  other  soiis  of  the  body  of  the  said  M.  A.  Tarleton,  successively  in 
tail  general,  with  remainder  to  the  use  of  the  first  and  other  daughters 
to  be  bom  of  the  body  of  the  said  J.  Tarieton,  by  bis  then  or  any 
after-taken  wife,  successively  in  tail  general,  with  remainder  to  the  use 
of  the  said  J.  Tarleton,  his  heirs  and  assigns  for  ever. 

A  recovery  was  suffered  of  the  said  moiety  of  the  said  Collingwood 
•states  comprised  in  the  settlement  of  the  30th  of  September,  1790,  in 
Easter  term,  in  the  5dth  year  of  the  reign  of  his  Majesty  King  George 
liie  Third,  and  wherein  the  said  IL  Blake  was  demandant,  the  said 
W.  Ainge  tenant,  and  the  said  Isabella  Tarleton  and  J.  C.  Tarleton 
were  vouchees,  who  vouched  over  the  common  vouchee. 

The  said  J.  Tarleton  was  in  and  previously  to  the  month  of  March, 
1615,  and  at  the  time  of  the  execution  of  the  said  several  indentures, 
of  bargain  and  sale  of  the  18th  of  March,  1815,  and  indentures  of 
lease  and  release  of  the  17th  and  18th  of  March,  1815,  indebted  to 
Various  persons,  and  a  trader  subject  to  the  bankrupt  laws.  And  the 
said  several  indentures,  bearing  date  the  17th  and  18th  of  March, 
1615,  were  made  and  executed,  and  the  said  common  recovery  was 
suffered  with  the  intent  on  the  part  of  the  said  J.  Tarleton  to  delay, 
hinder,  and  deiraud  the  creditors  of  the  said  J.  Tarleton  in  their  law-- 
fui  actions  against  him,  and  in  the  recovery  of  their  debts  from  him, 
but  the  said  J.  C.  Tarleton  was  not  party  or  privy  to  such  intent,  but 
believed  and  supposed  that  the  said  deeds  were  intended  {on  another 
and  a  diffisrent  object,  and  not  for  the  purpose  of  defeating  or  delaying 
the  careditors  of  the  said  J.  Tarleton. 

A  conlmission  of  bankruptcy,  bearing  date  the  22d  of  June,  1815, 
Was  awarded  and  issued  against  the  said  J.  Tarleton,  directed  to  five 
commissioners,  giving  pow«r  and  authority  to  the  said  commissioners^ 
three  ix  four  of  them,  to  execute  the  same  commission.  Under  such 
commission  the  said  J.  Tarleton  was  duly  found  and  declared  a 
bankrupt,  and  J.  B.^  J.  H.,  and  W.  N.  were  chosen  and  appointed 
assignees  of  his  estate  and  effects. 

By  indenture  of  baigain  and  sale,  dated  the  11th  of  July,  1816, 
and  made  between  the  major  part  of  the  said  commissioners  of  the 
one  part,  and  the  said  J.  B.,  J.  H.,  and  W.  N.  of  the  other  part,  the 
said  commissioners  did  grant,  bargain,  sell,  assign,  and  set  over  unto 
the  said  J.  B.,  J.  H.,  and  W.  N.,  their  heirs  and  assigns,  all  the  copy^ 
hold  and  freehold  messuages,  lands,  tenements,  and  hereditaments 
whatsoever  and  wheresoever,  utuate,  lying,  and  being  in  the  respect* 
ive  counties  of  Middlesex,  Lancaster,  and  Northumberland,  and  else- 
where, in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  all 
other  the  real  estate,  lands,  tenements,  and  hereditaments  whatsoever, 
wheresoever  situate  and  being,  whereof,  wherein,  or  whereunto 
respectively  the  said  J.  Tarleton,  whether  in  his  own  right,  or  as  sur- 
viving partner  of  Daniel  Backhouse,  deceased,  or  otherwise  at  the 
time  he  the  said  J.  T&urleton  became  bankrupt,  or  at  any  time  since 
had  any  estate,  right,  title,  or  interest  in  possession,  reversion,  re* 
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inainder,  or  expectancy,  or  otherwise  howsoever  with  their  and  every 
of  their  appurtenances,  to  hold  the  same  unto  and  to  the  use  of  the 
said  J.  B.,  J.  H.,  and  W.  N.,  their  heirs  and  assigns  forever,  subject 
to  such  mortgage  or  mortgages,  or  other  charges  or  incumbrances,  if 
any  there  were,  as  the  same  premises  were  subject  to ;  in  trust,  never- 
theless,  and  to  and  for  the  several  uses  of  them,  the  said  J.  B.,  J.  H., 
and  W.  N^  and  all  such  other  the  creditors  of  the  said  J.  Tarleton 
who  had  then  already  sought  or  should  thereafter  in  due  time  come  in 
and  seek,  relief  by  virtue  of  the  said  commissioners.  The  s|dd  inden- 
ture was  duly  inrolled  in  the  Court  of  Chancery  on  the  10th  of  Au- 
gust, 1816. 

The  said  W.  N.  afterwards  tod  before  the  6th  of  April,  1818,  died, 
and  B.  R.  was  appointed  assignee  of  the  estate  and  efl»cts  of  the  said 
J.  Tarleton  in  his  place. 

By  indenture  of  bargain  and  sale,  dated  the  6th  of  April,  1818,  and 
made  between  the  said  J.  B.  and  J.  H.  of  the  first  part,  the  major 

J  art  of  said  commissioners  of  the  second  part,  and  the  said  J.  B., 
.  H.,  and  B.  R.  of  the  third  part,  it  is  witnessed,  that  in  order  to  vest 
the  real  estate  of  the  said  J.  Tarleton  in»  the  said  J.  B.,  J.  H.,  and 
B.  R.,  their  heirs  and  assigns,  in  trust  for  themselves  and  the  rest  of 
the'creditors  of  the  said  J.  T&urleton  as  thereinafter  mentioned,  they, 
the  said  J.  B.  and  J.  H.,  for  the  nominal  consideration  therein  men- 
tioned, and  by  the  consent  and  direction  of  the  said  commissioners 
parties  thereto,  testified  by  their  being  made  parties  to  and  executing 
the  now  stating  indenture,  did  grant,  bargain,  sell,  assign,  and  set 
over  unto  the  said  J.  B.,  J.  H.,  and  B.  R.,  their  heirs  and  assigns,  all 
the  freehold  and  copyhold  estates  of  the  said  J.  Tarleton,  as  desmbed 
in  the  said  last-recited  indenture  of  bargain  and  sale,  with  the  appur- 
tenances; and  the  said  commissioners,  parties  to  the  now  steiting 
indenture,  for  the  nominal  consideration  therein  mentioned,  did  as  far 
as  in  them  lay,  and  they  lawfully  might,  bargain,  sell,  ratify  and  con- 
firm unto  the  said  J.  o^  J.  H.,  and  B.  R.,  all  the  said  freehold  and 
copyhold  estates  of  the  said  J.  Tarleton,  as  before  described,  to  hold 
the  same  unto  and  to  the  use  of  the  said  J.  B.,  J.  H.,  and  B.  R.,  their 
heirs  and  assigns  forever,  subject  to  such  mortgage  or  mortgages,  or 
other  incumbrances  if  any  such  there  were,  as  the  same  premises 
were  subject  to,  in  trust  nevertheless,  and  to  and  for  the  several  use 
of  them,  the  said  J.  B.,  J.  H.,  and  B.  R.,  and  all  such  other  the  credit* 
ors  of  the  said  J.  Tarleton,  who  had  already  sought  or  should  there- 
after in  due  time  come  in  and  seek  relief  by  virtue  of  the  said  com- 
mission, and  to  and  for  no  other  use,  interest  or  purpose  whatsoever. 
The  said  last^mentioned  indenture  of  bargain  ana  sale  was  duly 
inrolled  in  the  Court  of  Chanceiy  on  the  2d  of  May,  1818. 

The  said  J.  B.,  J.  H.,  and  !d.  R.,  as  such  assignees  of  the  said  J. 
Tarleton  as  aforesaid,  filed  their  bill  of  complaint  in  the  High  Court 
of  Chancery  against  the  said  J.  C.  Tarleton.  And  the  said  J.  Tarle- 
ton and  Isabella  his  wife,  E.  J.  Tarleton,  M  A.  Tarleton,  then  out  of 
the  jurisdiction  of  the  court,  W.  Ainge,  R.  Blake,  W.  R-  Crosway, 
then  out  of  the  jurisdiction  of  the  court,  E.^Thurlow,  E.  Haughton, 
and  E.  Falkner,  as  defendants  thereto,  in  order  to  set  aside  the  said 
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femainder  to  the  use  of  the  first  and  other  sons  thereafter  to  be  bora 
of  the  body  of  the  said  J.  Tarleton^  by  his  present  or  any  futore-takea 
wife,  saccessiyely  in  tail  general,  with  remainder  to  the  use  of  the  first 
and  other  sons  of  the  body  of  the  said  M.  A.  Taileton,  suooessively  in 
tail  general,  with  remainder  to  the  use  of  the  first  and  other  daughters 
to  be  bom  of  the  body  of  the  said  J.  Tarleton,  by  his  then  or  any 
after-taken  wife,  successively  in  tail  general,  with  remainder  to  the  use 
of  the  said  J.  Tarleton,  his  heirs  and  assies  for  ever. 

A  recoTcry  was  suffered  of  the  said  moiety  of  the  said  CoUingwood 
•estates  comprised  in  the  settlement  of  the  30th  of  September,  1790,  in 
Easter  term,  in  the  d5th  year  of  the  reign  of  his  Majesty  King  George 
4ie  Third,  and  wherein  the  said  IL  Sake  was  demandant,  the  said 
W.  Ainge  tenant,  and  the  said  Isabella  Tarleton  and  J.  C.  Tarleton 
were  vouchees,  who  vouched  over  the  common  vouchee. 

The  said  J.  Tarleton  was  in  and  previously  to  the  month  of  March, 
1615,  and  at  the  time  of  the  execution  of  the  said  several  indentures, 
of  bargain  and  sale  of  the  18th  of  March,  1815,  and  indentures  of 
lease  and  release  of  the  17th  and  18th  of  March,  1815,  indebted  to 
Various  persons,  and  a  trader  subject  to  the  bankrupt  laws.  And  the 
said  several  indentures,  bearine  date  the  17th  and  18th  of  Marchi 
1615,  were  made  and  executed,  and  the  said  common  recovery  was 
suffered  with  the  intent  on  ^e  part  of  the  said  J.  Tarleton  to  delayi 
hinder,  and  defraud  the  creditors  of  the  said  J.  Tarleton  in  their  law-- 
fol  actions  against  him,  and  in  the  recovery  of  their  debts  from  him^ 
but  the  said  J.  C.  Tarleton  was  not  party  or  privy  to  such  intent,  but 
believed  and  supposed  that  the  said  deeds  were  intended  toit  another 
and  a  diffisrent  object,  and  not  for  the  purpose  of  defeating  or  delaying 
the  careditors  of  the  said  J.  Tarleton. 

A  conlmission  of  bankruptcy,  bearing  date  the  22d  of  June,  1815, 
Was  awarded  and  issued  against  the  said  J.  Tarleton,  directed  to  five 
commissioners,  giving  pow«r  and  authority  to  the  said  commissioners^ 
three  or  four  of  them,  to  execute  the  same  commission.  Under  such 
commission  the  said  J.  Tarleton  was  duly  found  and  declared  a 
bankrupt,  and  J.  B.,  J.  H.,  and  W.  N.  were  chosen  and  appointed 
assignees  of  his  estate  and  effects. 

By  indenture  of  baigain  and  sale,  dated  the  11th  of  July,  1816, 
and  made  between  the  major  part  of  the  said  commissioners  of  the 
one  part,  and  the  said  J.  B.,  J.  H.,  and  W.  N.  of  the  other  part,  the 
said  commissioners  did  grant,  bargain,  sell,  assign,  and  set  over  unto 
the  said  J.  B.,  J.  H.,  and  W.  N.,  their  heirs  and  assigns,  all  the  copy* 
hold  and  freehold  messuages,  lands,  tenements,  and  hereditaments 
whatsoever  and  wheresoever,  utuate,  lying,  and  being  in  the  respectp* 
ive  counties  of  Middlesex,  Lancaster,  and  Northumberland,  and  else- 
where, in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  all 
other  the  real  estete,  lands,  tenements,  and  hereditements  whatsoever, 
wheresoever  situate  and  being,  whereof,  wherein,  or  whereunto 
respectively  the  said  J,  Tarleton,  whether  in  his  own  right,  or  as  sur- 
viving partaer  of  Daniel  Backhouse,  deceased,  or  otherwise  at  the 
time  he  the  said  J.  T&urleton  became  bankrupt,  or  at  any  time  since 
had  any  estate,  right,  title,  or  interest  in  possession,  reversion,  re- 
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mainder,  or  expectancy,  or  otherwise  howsoever  with  their  and  every 
of  their  appurtenances,  to  hold  the  same  unto  and  to  the  use  of  the 
said  J.  B.,  J.  IL,  and  W.  N.,  their  heirs  and  assigns  forever,  subject 
to  such  mortgage  or  mortga^s,  or  other  charges  or  incumbrances,  if 
any  there  were,  as  the  same  premises  were  subject  to ;  in  trust,  never- 
theless, and  to  and  for  the  several  uses  of  them,  the  said  J.  B.,  J.  H., 
and  W.  N.,  and  all  such  other  the  creditors  of  the  said  J.  Tarleton 
who  had  then  already  sought  or  should  thereafter  in  due  time  come  in 
and  seek,  relief  by  virtue  of  the  said  commissioners.  The  s|dd  inden* 
ture  was  duly  inrolled  in  the  Court  of  Chancery  on  the  10th  of  Au* 
gust,  1816. 

The  said  W.  N.  afterwards  tod  before  the  6th  of  April,  1818,  died, 
and  B.  R.  was  appointed  assignee  of  the  estate  and  effects  of  the  said 
J.  Tarleton  in  his  place. 

By  indenture  of  bargain  and  sale,  dated  the  6th  of  April,  1818,  and 
made  between  the  said  J.  B.  and  J.  H.  of  the  first  part,  the  major 
part  of  said  commissioners  of  the  second  part,  and  the  said  J.  B., 
J.  H.,  and  B.  B.  of  the  third  part,  it  is  witnessed,  that  in  order  to  vest 
the  real  estate  of  the  said  J.  Tarleton  in,  the  said  J.  B.,  J.  H.,  and 
B.  R.,  their  heirs  and  assigns,  in  trust  for  themselves  and  the  rest  of 
the'creditors  of  the  said  J.  Tarleton  as  thereinafter  mentioned,  they, 
the  said  J.  B.  and  J.  H.,  for  the  nominal  consideration  therein  men* 
tioned,  and  by  the  consent  and  direction  of  the  said  commissioners 
parties  thereto,  testified  by  their  being  made  parties  to  and  executing 
the  now  stating  indenture,  did  grant,  bargain,  sell,  assign,  and  set 
over  unto  the  said  J.  B.,  J.  H.,  and  B.  R.,  their  heirs  and  assigns,  all 
the  freehold  and  copyhold  estates  of  the  said  J.  Tarleton,  as  described 
in  the  said  last-recited  indenture  of  bargain  and  sale,  with  the  appur* 
tenances;  and  the  said  commissioners,  parties  to  the  now  stating 
indenture,  for  the  nominal  consideration  therein  mentioned,  did  as  far 
as  in  them  lay,  and  they  lawfully  might,  bargain,  sell,  ratify  and  con- 
firm unto  the  said  J.  B.,  J.  H.,  and  B.  R.,  all  the  said  fireehold  and 
copyhold  estates  of  the  said  J.  Tarleton,  as  before  described,  to  hold 
the  same  unto  and  to  the  use  of  the  said  J.  B.,  J.  H.,  and  B.  R.,  their 
heirs  and  assigns  forever,  subject  to  such  mortgage  or  mortgages,  or 
other  incumbrances  if  any  such  there  were,  as  the  same  premises 
were  subject  to,  in  trust  nevertheless,  and  to  and  for  the  several  use 
of  them,  the  said  J.  B.,  J.  H.,  and  B.  R.,  and  all  such  other  the  credit- 
ors of  the  said  J.  Tarleton,  who  had  already  sought  or  should  there- 
after in  due  time  come  in  and  seek  relief  by  virtue  of  the  said  com- 
mission, and  to  and  for  no  other  use,  interest  or  purpose  whatsoever. 
The  said  last-mentioned  indenture  of  bargain  and  sale  was  duly 
inrolled  in  the  Court  of  Chancery  on  the  2d  of  May,  1818. 

The  said  J.  B.,  J.  H.,  and  B.  R.,  as  such  assignees  of  the  said  J. 
Tarleton  as  aforesaid,  filed  their  bill  of  complaint  in  the  High  Court 
of  Chancery  against  the  said  J.  C.  Tarleton.  And  the  said  J.  Tarle- 
ton and  Isabella  his  wife,  E.  J.  Tarleton,  M  A.  Tarleton,  then  out  of 
the  jurisdiction  of  the  court,  W.  Ainge,  R.  Blake,  W.  R.  Crosway, 
then  out  of  the  jurisdiction  of  the  court,  E.^Thurlow,  £.  Haughton, 
and  E.  Falkneri  as  defendants  theretoi  in  order  to  set  aside  the  said 
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several  deeds  of  the  17th  and  18th  of  March,  1815,  and  the  said  com- 
mon recovery  as  void-against  the  creditors  of  the  said  J.  Tarleton,  and 
by  the  decree  made  on  the  hearing  of  the  said  cause  on  the  2d  of  July, 
1819,  by  the  then  Master  of  the  Rolls,  it  was,  amongst  other  things, 
ordered  that  the  parties  should  proceed  to  a  trial  at  law  in  his  Majes- 
ty's Court  of  King's  Bench,  at  the  next  assizes  to  be  holden  in  and 
for  the  county  palatine  of  Lancaster  on  one  or  more  issue  or  issues, 
to  try  the  validity  of  the  said  indenture  of  bargain  and  sale,  bearing 
date  the  18th  of  March,  1815,  and  the  said  recovery  suffered  in  pursu- 
ance thereof.  And  also  of  the  said  indentures  of  lease  and  release, 
dated  respectively  the  17th  and  18th  of  March,  1815,  in  which  said 
issue  or  issues  the  said  J.  B.,  J.  H.,  and  B.  R.,  were  to  be  the  plain- 
tiffs, and  the  said  J.  C.  Tarleton,  W.  Ainge,  R.  Blake,  E.  Thurlow, 
E.  Haughton,  and  E.  Falkner  were  to  be  the  defendants.  In  pursu* 
ance  of  the  said  decree  the  said  parties  proceeded  to  a  trial  of  the 
said  issue,  at  the  Summer  Assizes  for  the  county  palatine  of  Lancas- 
ter, in  the  year  1819,  when  the  jury  impanelled  to  try  such  issue 
found  that  the  said  several  deeds,  conveyances,  and  recovery  were 
and  each  of  them  was  void  and  firandulent  in  the  law  as  against  the 
creditors  of  the  said  J.  Tarleton. 

The  said  cause  came  on  to  be  heard  again,  before  the  Mastet  of 
the  Rolls,  on  the  16th  of  December,  1819,  when  it  was  decreed  that 
the  said  indenture  of  bargain  and  sale,  dated  the  18th  of  March, 
1815,  and  the  recovery  suffered  in  pursuance  thereof,  and  also  the 
said  indentures  of  lease  and  release,  dated  respectively  the  17th  and 
18th  of  March,  1815,  were  fraudulent  and  void  as  against  the  credil^ 
ors  of  the  said  J.  Tarleton,  the  bankrupt,  and  tiie  plaintiffs  in  the  said 
cause  as  the  assignees  of  his  estate  and  effects.  And  that  the  said 
plaintiffs  were  entitled  to  have  possession  of  the  premises  Comprised 
in  the  said  several  indentures  delivered  up  to  them.  A  further  order, 
was  made  in  the  said  cause  on  the  12th  of  March,  1821,  whereby  it 
was  ordered  that  the  said  several  indentures  should  be  delivered  up 
to  the  said  assignees  to  be  cancelled.  The  said  several  indentures 
were,  in  pursuance  of  the  said  order,  delivered  up  to  the  said  assign- 
ees  and  were  cancelled. 

The  said  assignees  of  the  isaid  J.  Tarleton  subsequently,  with  the 
consent  of  the  Lord  Chancellor  sitting  in  bankruptcy,  agreed  to  sell 
their  interest  in  the  said  CoUingwood  estates  to  the  said  J.  C.  Tarle- 
ton for  the  sum  of  30,0002.,  which  was  paid  to  them  by  the  said  J.  O. 
Tarleton. 

B  V  indentures  of  lease  and  release,  dated  the  5th  and  6th  of  July, 
182l,  the  release  being  made  between  the  said  assignees  of  the  first 
part,  the  said  J.  C.  Tarleton  of  the  second  part,  the  said  W.  Ainge  of 
the  third  part,  and  E.  Taylor  of  the  fourth  part,  it  was  witnessed,  that 
for  barring  and  destroying  all  estates  tail,  and  all  remainders  and 
reversions  thereupon  expectant  or  depending,  of  and  in  the  moiety  or 
half  part  or  share  thereby  released,  of  and  in  the  hereditaments  therein- 
after described,  and  for  limiting  and  settling  the  said  moiety  or  half  part 
or  share  in  the  manner  thereinafter  mentioned,  and  for  the  nominal 
consideration  therein  mentioned,  the  said  assignees,  (at  the  request 
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an^  by  the  direction  and  for  the  accommodation  of  the  said  J.  C. 
Tarletpn,  testified  bv  his  being  a  party  to  and  executing  the  now 
stating  indenture,)  aid,  and  each  of  them,  did  bargain,  sell,  aliene, 
release,  and  confirm,  and  the  said  J.  C.  Tarleton  did  gmnt,  bargain, 
sell,  aliene,  release,  and  confirm  nnto  the  said  W.  Ainge,  and  to  his 
heirs  and  assigns,  during  the  life  of  the  said  J.  C.  Tarleton,  the  said 
moiety  of  the  said  Collingwood  estates  comprised  in  the  said  inden- 
ture of  settlement  of  the  §Oth  of  September,  1790,  to  hold  the  same 
unto  the  said  W.  Ainge  and  his  heirs  during  the  life  of  the  said  J. 
Tarleton,  to  the  use  of  the  said  W.  Ainge  and  his  heirs  and  assigns 
during  the  Hfe  of  the  said  J.  Tarleton,  to  the  intent  that  the  said  W. 
Ainge  might  become  perfect  tenant  of  the  freehold  of  tiie  said  undi* 
vided  moiety  or  half  part  or  share  of  and  in  the  said  hereditaments, 
against  whom  one  or  more  good  and  common  recovery  or  commoi^ 
recoveries  might  be  had  and  suffered  thereof  in  such  manner  as  there- 
inafter mentioned. 

And  it  was  thereby  declared  that  the  said  common  recovery  and 
all  other  common  recoveries,  fine  and  fines  should  be  and  enure  to 
the  use  of  the  said  assi^ees,  their  heirs  and  assigns,  during  the 
natiural  life  of  the  said  J.  Tarleton  the  father,  and  from  and  after  the 
decease  of  the  said  J.  Tarleton  the  father,  to  the  use  of  the  said  J.  C. 
Tarleton,  his  heirs  and  assigns  forever,  and  to,  and  for  no  other  use, 
intent  or  purpose  whatsoever.  And  it  was  thereby  declared  that  if 
the  said  J.  C.  Tarleton,  his  heirs,  executors  or  admmistrators,  should 
not  pay  to  the  said  assignees  or  their  assigns  for  their  own  proper  use 
and  benefit  the  sum  of  50fiOOL  on  or  before  the  6th  of  January,  then 
next,  the  release  or  other  assurance  by  these  presents  made  by  the 
assignees  should  determine  and  be  void  to  all  intents  and  purposes 
whatsoever.  And  it  should  be  lawful  for  the  said  assignees  to  enter 
upon,  hold  and  enjoy  the  said  undivided  or  half  part  or  share  there* 
by  released,  or  intended  so  to  be  of  and  in  the  said  hereditaments  in 
tiieir  former  estate. 

In  pursuance  of  the  said  indenture,  a  recovery  was  suffered  in  or 
as  of  Trinity  Term,  in  the  second  year  of  the  reign  of  his  late  Ma- 
jesty King  George  IV.,  wherein  the  said  E.  Taylor  was  demand- 
ant, the  said  W.  Ainge  tenant,  and  the  said  J.  C.  Tarleton  vouchee 
(who  vouched  over  the  common  vouchee,)  of  the  said  moiety  of  the 
said  Collingwood  estates  and  hereditaments.  By  indenture  of  lease 
and  release  respectively,  on  the  6th  and  7th  of  March,  1823,  the  re- 
lease being  made  between  the  said  assignees  of  the  first  part,  A.  Lace 
of  the  second  part,  and  the  ssdd  J.  C.  Tarleton  of  the  third  part,  recit- 
ing that  the  said  assignees  (with  the  consent  and  approbation  of  the 
creditors  of  the  said  J.  Tarleton,  duly  convened  for  that  purpose,)  con- 
tracted and  agreed  with  the  said  J.  C.  Tarteton  for  the  absolute  sale 
to  him,  the  said  J.  C.  Tarleton,  at  the  clear  price  and  sum  of  30,000t, 
of  the  said  life  estate  of  the  said  J.  Tarleton,  in  one  moiety,  and  the 
fee-simple  in  possession  of  the  other  moietv  of  the  said  Collingwood 
estates,  and  all  other  the  estate,  right,  title,  or  interest  of  him  the 
said  J.  Tarleton  in  or  to  the  same,  it  was  witnessed,  that  in  pursu«- 
ance  of  ihe  said  agreement,  and  in  consideration  of  the  80,000?.  paid 
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by  the  said  J.  C.  Tarleton  to  the  said  assignees,  they,  the  said  as- 
signees, did,  and  each  of  them  did  bargain,  sell,  aliene,  release,  ahd 
confirm  unto  the  said  J.  C.  Tarleton,  and  to  his  heirs  and  assigns,  for 
and  during  the  natural  life  of  the  said  J.  Tarleton,  all  that  undivided 
moiety  (in  and  by  the  said  indenture  of  settlement  of  the  30th  of 
September,  1790,  granted  and  conveyed)  of  and  in  the  said  CoUing- 
wood  estates ;  to  hold  the  same  unto,  and  to  the  use  of  the  said  J.  C. 
Tarleton,  his  heirs  and  assigns,  for  and  during  the  life  of  the  said  J. 
Tarleton.  And  it  was  further  witnessed,  that  in  further  pursuance 
of  the  said  agreement  and  for  the  consideration  aforesaid,  the  said 
assignees  did  bargain,  sell,  aliene,  release  and  confirm  unto  the  said 
J.  C.  Tarleton,  and  to  his  heirs  and  assigns,  all  that  the  other  undi- 
vided moiety  of  the  same  estates ;  to  hold  the  same  unto  the  said 
J.  C.  Tarleton  and  his  heirs,  to  the  use  of  the  said  J.  C.  Tarleton,  his 
heirs  and  assigns,  absolutely  and  forever. 

The  said  J.  Tarleton  and  Isabella,  his  wife,  died  before  the  year 
1843. 

The  said  J.  C.  Tarleton  has  lately  sold  the  fee-simple  and  inherit- 
ance of  the  entirety  of  the  said  Collingwood  estates  to  the  said  de- 
fendant, H.  T.  Liddell  for  a  large  sum  of  money,  which  has  been 
paid  to  him  by  the  said  H.  T.  Laddell ;  and  by  indentures,  duly  exe- 
cuted and  dated  the  Ist  of  April,  1849,  and  made  between  the  said 
J.  C.  Tarleton  of  the  one  part,  and  the  said  H.  T.  Liddell  of  the 
other  part,  the  said  J.  C.  Tcurleton,  in  consideration  of  such  sum  of 
money,  had  conveyed  and  assured  the  entirety  of  the  said  Colling- 
wood estates  unto  and  to  the  use  of  the  said  H.  T.  Liddell,  his  heirs 
and  assigns  forever. 

All  the  property  of  the  said  J.  Tarleton  has  been  got  in  and 
disposed  of  under  his  bankruptcy,  and  the  proceeds  thereof  have  been 
applied  in  payment  of  his  deb^,  proved  under  the  said  bankruptcy, 
and  have  been  insufficient  for  the  payment  of  such  debts  in  fulL 
The  plaintiff,  Banastre  Tarleton,  is  the  eldest  son  of  the  said  J.  C. 
Tarleton.  Either  of  the  parties  to  be  at  liberty  to  refer  to  any  of  the 
deeds  or  documents  stated  in  this  case. 

The  question  for  the  court  was,  whether  B.  Tarleton  had  any 
estate  or  interest  in  the  moiety  of  the  Collingwood  estates  comprised 
in  the  indenture  of  settlement  of  the  30th  of  September,  1790. 

Peacocky  (Daniel  with  him)  (April  25,)  for  the  plaintiff.  First, 
the  deeds  of  the  17th  and  18th  of  March,  1815,  were  not  void  against 
the  creditors  Of  J.  Tarleton,  under  the  statute  of  53  Eliz.  p.  5 ;  and  if 
so,  neither  is  the  recovery  affected.  It  was,  in  fact,  a  purchase  by 
J.  C.  Tarleton  of  his  father's  life  estate,  the  consideration  being  the 
giving  up  by  the  son  of  his  estate  tail  for  that,  and  an  estate  for  his 
own  life.  The  amount  of  consideration  is  not  to  be  looked  to,  but 
only  whether  there  is  "  a  good  consideration,"  and  not  merely  color- 
able. The  question  is,  whether  the  deeds  were  firaudulent  and  void 
on  the  ground  that  they  were  voluntary.  Eoe  v.  MUUm^  2  Wils.  356 ; 
is  a  strong  authority  for  the  plaintiff. 

[Lord  Campbell,  C.  J.    All  this  might  have  been  urged  in  the 


COURT  OF  QUEEJPS  BENCH,  1851.  369 

Tsrietoa  ».  LiddelL 

proceeding  in  Chanoeiy.  Does  not  the  decree  in  the  suit  determine 
this  question  ?] 

The  now  plaintiff  was  not  a  party  to  that  suit.  He  was  not  inter- 
ested in  supporting  the  settlement,  and  the  question  might  not  have 
been  fully  consid^ed. 

[Patteson,  J.     There  was  no  consideration  to  J.  Tarleton.] 

Suppose  no  bankruptcy  had  taken  place,  the  creditors  proceed- 
ing to  execution  would  have  taken  one  moiety  of  the  Collingwood 
estates,  and  J.  C.  Tarleton  would  be  tenant  for  life  for  a  good  con- 
sideration, namely,  the  conveyance  of  his  estate  tail.  It  is  not  neces- 
sary to  refer  to  Pickstock  v.  Lpiter^  3  M.  &  8.  371,  Wood  v.  Dixie^ 
7  Q.  B.  Bep.  892,  and  that  class  of  cases,  to  shew  that  an  intention 
to  defeat  a  particular  creditor  does  not  render  a  conveyance  void. 
If  there  were  any  insufficiency  of  consideration,  equity  could  deal 
with  that,  but  in  law  that  does  not  affect  the  question. 

[Patteson,  J.  I  thought  the  point  was,  that  assuming  the  settle* 
ment  void  as  against  creditors,  yet  that  it  was  a  good  re-settlement 
of  the  estate  by  the  son,  who  was  not  privj  to  any  fraud.] 

[DanieL  The  question  is  a  general  one,  but  no  doubt  that  point 
is  the  principal  one.] 

Suppose  an  ejectment  brought,  it  would  be  still  open  to  discuss 
the  general  question  of  title,  and  to  contend  there  was  a  good  con* 
sidemtion  from  father  to  son.  Secondly,  if  void  as  against  creditors, 
what  is  the  effect  upon  the  recovery  ?  Clearly,  the  recovery  remains 
valid,  subject  to  the  creditors'  right  to  the  father's  estate. 

[Lord  Campbell,  C.  J.  The  creditors  to  remain  in  the  same  situ* 
ation  as  before.] 

They  take  the  father's  estate,  but  cannot  say  that  the  other  estates 
were  invalid,  any  more  than  the  remainder-man  or  any  other  party 
could  say  so ;  and  if  so,  the  present  claimant  could  take  an  estate 
tail.  The  4th  section  of  the  13  Eliz.  c.  6,  shews  that  though  fraud- 
ulent within  that  statute  the  recovery  is  good  as  against  others.  The 
decree  in  equity  cannot  affect  the  plaintiff,  who  was  no  party  to  it, 
NaJtkaia  v.  Giles^  5  Taunt  558.  But  if  the  recovery  be  void,  still  the 
claimant  has  a  tenancy  in  tail.  Tenant  in  tail,  conveying  in  fee, 
passes  a  base  fee,  subject  to  be  devested  by  issue  in  tail,  and  the 
present  claimant  was  the  issue  in  tail,  and  the  conveyance  is  good 
as  against  all  but  him.  Whether  remitted  to  his  original  estate  tail 
after  the  death  of  his  father  may  be  a  question  hereafter.  Thirdly, 
could  the  father,  by  sale,  defeat  the  settlement  made  by  the  deeds  of 
1815  ?  can  subsequent  purchasers  say  that  the  settlement  of  1815  is 
void,  as  against  them  under  the  27  Ealiz.  c  4  ?  It  is  not  so  void,  not 
being  voluntary.  There  was  sufficiently  valuable  consideration.  If 
void,  every  settlement  would  be  void  as  against  subsequent  purchas- 
ers. In  i)oe  V.  Mannings  9  East,  59,  the  effect  of  the  27  Eliz.  c.  4, 
is  fully  considered,  and  the  invalidity  of  a  settlement  under  that 
statute  is  made  to  rest  on  its  being  purely  voluntary.  If  there 
was  a  valid  consideration  at  the  time  of  the  settlement,  it  is 
enough :  a  subsequent  failure  of  ccmsideration  would  not  affect  the 
question. 
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Orampton^  (J,  V.  Prior  with  him,)  for  the  defendant. 

[Lord  Campbell,  C.  J.  So  far  as  the  drst  point  ia  concerned,  yon 
need  not  trouble  yourself.] 

First,  then,  no  estate  could  pass  to  Banastre  Tarleton.  When  the 
creditors  avoided  the  settlement  and  the  deeds  were  cancelled,  the 
settlement  became  void  altogether,  and  as  to  all  the  world,  and  to 
be  treated  as  being  made  on  no  consideration  from  the  beginning. 
Murray  y.  Mann^  2  Excb.  Rep.  538,  s.  c.  17  Law  J.  Rep.  (n.  s.)  Ex6h» 
256,  is  a  strong  authority  to  show  how  far  the  fraud  of  one  party 
affects  the  interest  of  other  parties  concerned.  The  recovery  and  set- 
tlement must  be  taken  as  entirely  void  from  the  commencement,  and, 
if  so,  all  that  the  claimant  was  to  acquire  under  it  has  failed. 

[Erlb,  J.,  referred  to  the  4th  section  of  13  Eliz.  c  5.] 

This  rests  peculiarly  on  the  bankrupt  laws.  K  the  assignees  can- 
not have  the  estate  given  as  a  consideration,  neither  can  the  claimant 
recover  any  estate  under  the  same  deed.  The  parties'  interests  re- 
main unafiected  by  the  settlement  of  1815;  Doe  v.  Courlnay^  11  Q.  B. 
Rep.  711 ;  s.  c.  17  Law  J.  Rep.  (n.  B^  Q.  B.  151.  In  Roe  v.  The  Arch^ 
bishop  of  York,  6  East,  106,  Lord  Ellenborough  in  giving  judgment 
says,  ^^  There  is  no  case  or  authority  which  says  that  if  a  conveyance 
cannot  operate  in  the  way  intended  to  pass  the  estate  intended,  that  it 
shall  operate  in  another  way  to  pass  an  estate  which  was  not  intended} 
and  not  within  the  contemplation."  Here,  supposing  the  settlement 
to  have  the  operation  contended  for,  an  estate  not  intended  would 
pass.  But  being  fraudulent  and  void  in  one  respect,  it  is  equally 
void  as  against  the  son.  This  rests  on  the  same  principle  as  the  re- 
vocation of  wills.  Unless  good  as  a  revocation,  it  cannot  be  good  as 
a  subsequent  will.  Onions  v.  lyrer,  1  P.  Wms.  343.  It  is  like  those 
cases,  too,  where  the  consideration  for  uses  failing,  the  resulting  use 
remains  as  before.  K  an  estate  passed,  it  must  be  on  the  ground  of 
there  being  a  consideration,  for  if  no  consideration  in  law  it  is  void. 
If  it  had  been  a  mere  bargain,  it  clearly  would  have  failed  altogether. 
The  cases  of  Doe  v.  Manning,  Crooche^s  Case,  5  Rep.  60 ;  Doe  d.  Barnes 
V.  Howe,  4  Bing.  N.  C.  737 ;  Johnson  v.  Legard,  6  M.  &  S.  60 ;  Cb/- 
UreU  V.  Homer,  13  Sim.  506 ;  Doe  v.  Rolfe,  8  Ad.  &  E.  650;  s.  c.  7 
Law  J.  Rep.  (n.  s.)  Q.  B.  251 ;  and  Ooodright  v.  Moses,  2  W.  Black. 
1019,  —  are  all  authorities  to  shew  that  there  was  no  consideration 
for  the  settlement,  and  that  it  was  in  that  sense  voluntary  and  void 
altogether.  No  estate,  therefore,  passed ;  but  if  otherwise,  then  either 
the  former  uses  result  back,  or  the  conveyance  is  simply  voluntary 
and  void.  As  against  the  defendant  a  purchaser  for  value,  it  is 
clearly  voluntary  and  invalid  under  the  27  EUz.  c.  5.  He  referred  to 
Roberts  on  Frauds,  273. 

Peacock  was  heard,  in  reply.  Our.  adv.  vuU. 

The  judgment  of  the  court  ^  was  now  delivered  by 
LoBO  Campbell,  C.  J.     The  question  in  this  case  being  whether 
^  Lord  Campbell,  C.  J.,  Pattesok,  J.,  Coleru>ob,  J.  and  Wiohtmak,  J. 
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the  plaintiff,  Banastre  Tarleton,  an  infant,  has  any  estate  or  interest 
in  certain  estates  comprised  in  an  indenture  of  settlement  of  the  30th 
of  September,  1790,  of  which  estates  a  common  recovery  was  suffered 
in  Easter  Term,  1815,  it  is  material  to  see  who  were  the  parties  living 
and  interested  in  the  estates  at  the  time  of  that  recovery.  John  Tarle- 
ton,  the  grandfather  of  the  plaintiff  (then  a  trader  within  the  bankrupt 
laws,)  was  tenant  for  life,  with  remainder  to  his  wife  Isabella  for  life,  , 
with  remaider  to  his  son  John  CoUingwood  Tarleton  (the  father  of  the 
now  plaintiff)  in  tail  male,  with  remainder  to  the  younser  son  of  John 
and  Isabella  Tarleton,  namely,  E.  T.  Tarletbn,  in  tail  male,  with  re- 
mainder to  Magaret  Ann  Tarleton,  the  daughter  of  John  and  Isabella 
Tarleton,  in  tail  general,  with  remainder  to  Alexander  CoUingwood 
(the  original  settlor)  in  fee.  J.  C.  Tarleton  had  attained  twenty-one 
years  in  1815,  but  was  not  married  till  many  years  afterwards.  An 
indenture  of  bargain  and  sale,  dated  the  l8th  of  March,  1815,  by 
which  J.  Tarleton,  Isabella  his  wife,  and  J.  C.  Tarleton  joined  in 
making  W.  Ainge  a  tenant  to  the  praecipe  for  the  purpose  of  suffering 
a  common  recovery,  in  which  Robert  Blake  should  be  demandant,  to 
such  uses  as  should  be  expressed  in  another  indenture  of  the  same 
date.  That  recovery  was  suffered,  in  which  Isabella  Tarleton  and 
J.  C.  Tarleton  were  vouchees,  who  vouched  over  the  common 
vouchee. 

It  is  plain  that  there  were  proper  parties  to  this  recovery,  and  it 
was  in  all  respects  regular.  By  indenture  of  lease  and  release  of  the 
17th  and  18th  of  March,  1815,  J.  Tarleton  and  Isabella  his  wife  and 
J.  C.  Tarleton  being  parties  to  the  release,  the  uses  of  the  recovery 
were  declared  to  be  to  J.  C.  Tarleton  and  his  heirs  during  the  life  of 
J.  Tarleton  for  his  own  proper  benefit,  with  remainder  to  Isabella 
Tarleton  for  life,  with  remainder  to  J.  C.  Tarleton  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with  remainder  to 
Edward  Thomas  Tarleton  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  Margaret  Ann  Tarleton  for  life, 
with  remainder  to  her  first  and  other  sons  in  tail  male,  with  sundry 
other  remainders  to  unborn  children,  and  with  the  ultimate  remainder 
to  J.  Tarleton  in  fee.  By  the  same  indentures,  other  estates  of  which 
J.  Tarleton  was  seized  in  fee  were  conveyed  by  him  to  the  same  uses, 
except  that  J.  C.  Tarleton  was  to  take  an  immediate  estate  for  his  life 
in  them.  J.  Tarleton  was  at  the  time  insolvent  and  knew  that  he  was 
to,  and  all  this  was  done  by  him  for  the  purpose  of  defirauding  his 
creditors,  but  J.  C.  Tarleton  was  ignorant  of  the  insolvency  and  of 
the  intended  firaud.  J.  Tarleton  soon  afterwards,  on  the  22nd  of 
June,  1815,  became  bankrupt,  and  on  the  11th  of  July,  1816,  the 
usual  conveyance  of  all  his  estates  and  property  was  made  to  his 
assignees  on  their  petition. 

The  Court  of  Chancery,  on  the  2nd  of  July,  1819,  directed  an  issue 
at  law  to  try  whether  the  deeds  and  recovery  were  fraudulent  and 
yoid  in  law  as  against  the  creditors  of  J.  Tarieix>n.  The  issue  was 
tried,  and  the  jury  found  that  they  were  fraudulent  and  void  as 
against  the  creditors.  After  this  finding,  the  Court  of  Chancery,  on 
the  16th  of  December,  1819,  decreed  that  the  deeds  of  recovery  were 
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firaudalent  and  void  as  against  the  creditcMrs,  and  that  the  assigneey 
were  entitled  to  possession,  and  on  the  12th  of  March,  1821,  further 
ordered  that  the  deeds  should  be  delivered  up  to  the  assignees  to 
be  cancelled,  which  was  done  accordingly.  The  decree  <u>es  not 
profess  to  reverse  the  recovery  or  to  set  it  aside ;  nor  indeed  had  the 
court  power  or  jurisdiction  to  do  either  one  or  the  other.  But  the 
court  ordered  the  deeds  to  be  cancelled,  which  they  clearly  had  juris- 
diction  to  do,  and  if  by  that  decree  and  order  the  deeds  of  the  17tb 
and  18th  of  March,  to  lead  to  the  uses  of  the  recovery,  became 
wholly  inoperative,  the  present  plaintiff  cannot  have  any  interest  in 
the  estates,  because  it  is  only  by  the  release  giving  J.  C.  Tarleton  an 
estate  for  life  only,  with  remainder  to  his  first  son  in  tail  male,  that 
the  plaintiff  can  found  any  claim. 

It  was  contended  for  the  plaintiff,  that  the  proceedings  in  Chancery 
were  altogether  wrong.  That  the  deeds  of  the  17th  and  18th  of 
March,  1815,  were  executed  on  good  consideration  and  valid  in  law ; 
but  no  consideration  given  to  J.  C.  Tarleton  fcHT  extinguishing  his 
estate  tail  in  remainder,  and  taking  back  only  an  estate  tor  life  wag 
shewn,  except  that  of  having  his  father  J.  Tarleton's  estate  for  life 
in  the  settled  property,  and  sdso  an  estate  for  his  own  life  in  the  uiip 
settled  property,  conveyed  to  him.  That  convevanee  being  clearly 
fraudulent  and  void  within  the  13  Eliz.  c.  5,  nothm^  whatever  passed 
to  J.  C.  Tarleton  by  the  deeds,  and  the  oonsideraUon  having  utterly 
failed,  not  by  matter  ex  post  factOj  but  by  reason  of  the  original  fraud 
on  J.  Tarleton,  the  fiBtth»,.nothing  in  his  estates  ever  passed  to  his  son, 
and  the  case  stands  the  same  as  if  there  had  never  been  airv  consider- 
ation or  professed  consideration  whatever.  The  case  of  ioe  v.  MUf 
iOHj  which  was  relied  on  by  the  plaintiff's  counsel,  is  wholly  different 
from  the  present,  for  there  tiie  party  conveying  and  settling  the  land 
did  take  a  benefit,  and  had  a  good  consideration  in  having  part  of  his 
lands  of  which  he  was  seized  in  fee  discharged  firom  an  annuity.  We 
are,  therefore,  clearly  of  opinion  that  the  proceedings  in  Chancery  were 
quite  right  The  onlv  question  is,  what  is  the  efect  of  them  with 
regard  to  the  estate  of  J.  C.  Tarleton,  in  which  the  assignees  of  his 
iietther,  John  Tarleton,  had  no  interest  ? 

The  4th  section  of  13  Eliz.  c.  5,  was  relied  on  as  diowing  that  % 
recovery,  though  fraudulent  within  that  statute,  would  stand  good  as 
to  other  parties,  and,  therefore,  that  as  J.  C.  Tadeton  was  no  party  to 
any  fraud,  it  would  stand  good  ^s  to  him,  and  enure  to  the  uses  which 
he  had  declared  by  his  deed.  Now,  the  words  of  that  section,  wheo 
examined,  dearly  show  that  it  applies  only  to  persons  who  are  not 
parties  to  the  recovery,  but  have  estates  in  remainder  or  reversion  sub- 
sequent to  and  expectant  on  the  estates  of  those  who  are  parties  to 
the  recovery.  This  section  speaks  of  recoveries  had  ^'  against  tenant 
in  tail  or  other  tenant  of  the  freehcdd,  tike  reversion  or  remainder^  or 
the  right  of  reversion  or  remainder^  then  being  in  any  other  person  or 
persons,"  and  enacts  <<  that  every  such  recovery  shall,  as  touching  such 
person  and  persons  which  then  had  remainder  or  reversion,  stand, 
xemain,  and  be  of  such  like  force  and  effect,  and  none  other,  as  if  this 
act  had  never  been  made."    It  is  plain  that  the  persons  here  spoken 
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of  are  not  those  against  whom  the  recovery  is  had.  No  doubt  at  all 
can  exist  as  to  the  meaning,  supposing  a  recovery  to  be  suffered  by 
tenant  in  tail  in  possession ;  nor  can  it  make  any  difference  that  in 
this  case  the  tenancy  in  tail  was  in  remainder,  for  the  recovery  is  bad 
not  only  against  the  immediate  tenant  to  the  prcecipCj  but  against 
the  vouchee. 

The  meaning  of  the  clause  evidently  is,  that  althouffh  the  uses  of 
a  fraudulent  recovery  shall  not  prevail  to  defraud  creditors,  yet  that 
.the  recovery  shall  stand  good  to  bar  those  in  remainder  or  reversion, 
as  if  there  had  been  no  fraud.  J.  C.  Tarleton  is  not  a  person  having 
a  remainder  or  reversion  within  the  meaning  of  the  section  of  the 
statute,  and,  therefore,  nothing  that  he  has  done  in  regard  to  the 
recovery  can  be  affected  by  it ;  and  the  now  plaintiff  was  not  such  a 

;erson,  for  he  was  not  born  till  many  years  afterwards.  But  Edward 
'homas  Tarleton  (the  younger  brother  <  of  J.  C.  Tarleton  and  Mar> 
garet  Ann  Tarleton,  his  sister)  and  Alexander  Collingwood,  the  ori- 
ginal settlor,  maybe  said  to  have  been  persons  having  a  remainder  or 
reversion,  and,  therefore,  as  regards  them,  the  recovery  may  stand 
good  and  in  force  under  that  section  of  the  statute.  It  would,  how- 
ever, only  stand  good  as  a  recovery  simply^  so  as  to  bar  their  estates, 
wholly  independent  of  the  question  as  to  the  operation  of  the  deed 
to  lead  the  uses.  Now,  if  that  deed,  namely,  the  release  of  the  18tU 
of  March,  1815,  be  wholly  vitiated  and  done  away  with  by  the  fraud 
.of  John  Tarleton,  it  will  follow  that  the  now  plaintiff  has  no  interest 
in  the  lands.  The  recovery  will  then  stand  as  a  recovery  simply,  with- 
out any  deed  to  lead  or  declare  the  uses.  In  such  a  case,  though  it 
was  originally  held  that  it  should  enure  to  the  old  uses — Argol  v.  Che^ 
ney^  Latch,  82,  and  Waker  v.  Snowe^  Palm.  359,  and  so  J.  C.  Tarleton 
would  remain  tenant  in  tail  male,  yet  subsequent  cases  show  that  the 
recovery  would  enure  to  give  the  fee  simple  to  tenant  in  tail ;  Night' 
ingale  v.  Ferrer Sj  4  P.  Wms.  207 ;  Stapleton  v.  Stapktonj  1  Atk.  ft; 
Roberts  (Jase^^  Ibid.  319;  and  Martin  v.  Heachany  5  Term  Rep.  7. 

In  either  way  the  plaintiff  would  have  no  interest,  for  if  J.  C.  Tarle- 
ton remained  tenant  in  tail,  he  plainly  acquired  the  fee-simple  by  a 
subsequent  recovery  suffered  by  him  in  Trinity  term,  1822,  his  father's 
assignees,  who  were  then  tenants  for  the  life  of  the  father,  J.  Tarleton, 
joining  in  making  a  tenant  to  the  prcecipe.  By  deeds  of  lease  and 
release  of  the  5th  and  6th  of  July,  1821,  the  uses  were  declared  after 
the  death  of  J.  Tarleton  to  J.  C.  Tarleton  in  fee. 

Then  if  he  did  not  remain  tenant  in  tail,  but  the  use  under  the  re- 
covery of  1815  was  to  him  in  fee,  of  course  the  now  plaintiff  could 
take  nothing ;  added  to  which,  the  release  of  the  6th  of  July,  1821, 
declared  that  not  only  the  recovery  then  intended  to  be  suffered,  but 
all  other  recoveries  should  enure  to  the  use  of  J.  C.  Tarleton  in  fee,  so 
that,  on  the  supposition  that  there  was  no  deed  to  lead  or  declare  the 
uses  of  the  recovery  in  1815,  this  deed  of  the  6th  of  July,  1821,  (if  it 
operated  at  all,  which  probably  it  would  not,  as  the  recovery  to  which 
it  relates  was  wholly  void,)  would  operate  as  a  deed  to  declare  the 
uses  of  that  recovery,  for  the  non-joinder  of  Isabella  Tarleton,  who 
was  only  tenant  for  life  in  remainder,  would  not  be  of  any  import- 
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ance.  J.  Tarleton  and  his  wife  Isabella  hay'ins  died  before  J.  C 
Tarleton  sold  and  conveyed  the  property  to  the  defendant,  Liddell,  it  is 
not  material  to  trace  how  J.  Tarleton's  life  interest  in  a  moiety  of  the 
Collingwood  estates,  being  the  settled  property  in  question,  passed  to 
J.  C.  Tarleton,  together  with  the  other  moiety,  of  which  J.  C.  Tarle* 
ton  was  seized  in  fee  by  conveyance  from  the  assignees  for  30,00(U. 
The  whole  case,  in  truth,  resolves  itself  into  this  question,  whether 
the  deed  of  the  18th  of  March,  1815,  is  still  a  subsisting  deed  as 
regards  the  use  declared  by  it  to  J.  C.  Tarleton  for  life,  with  remainder 
to  his  first  son  (the  now  plaintiff)  in  tail  male,  even  assuming,  as 
we  think  we  must,  that  the  recovery  of  Easter  term,  1815,  is  still 
unreversed  and  subsisting  as  a  recovery. 

Now,  the  Court  of  Chancery  ordered  this  deed  to  be  cancelled.  It 
was  certainly  void  as  regards  the  life  estate  of  J.  Tarleton  in  the  pro* 
perty  in  question,  and  as  to  the  whole  of  the  property  of  which  he 
was  seized  in  fee,  and  professed  to  convey  by  it.  But  it  is  said  that 
the  fraud  of  the  father  did  not  affect  the  conveyance  by  J.  C.  Tarle- 
ton of  his  estate  in  remainder ;  and  that  the  Court  of  Chancery  ex- 
ceeded its  power  in  ordering  the  whole  deed  to  be  cancelled,  and 
should  have  declared  it  void  quoad  the  property  of  which  J.  Tarleton 
was  seized  in  fee,  and  directed  a  reconveyance  of  the  life  estate  of 
J.  Tarleton  in  the  settled  property  to  his  assignees,  leaving  the  rest  of 
that  deed,  as  well  as  the  deed  of  bargain  and  sale  of  the  18th  of 
March,  1815,  to  make  a  tenant  to  the  prmeipe^  and  the  recovery  un- 
touched. 

It  must  be  recollected  that  a  fraud  was  practised  on  J.  C.  Tarleton 
by  his  father,  as  much  as  it  was  upon  the  creditors.  He  was  indnced 
to  execute  the  deeds  and  join  in  the  recovery,  by  the  consideration  of 
having  his  father's  life  estate  and  his  fee-simple  estate  conveyed  to 
him,  which  consideration  utterly  failed  and  never  took  effect  by  reason 
of  the  fraud,  and  he  was  obliged  ultimately  to  purchase  part  onlv  of 
the  estates  proposed  to  be  conveyed  to  him  for  30,000/1  Surely,  then, 
the  fraud  mav  well  be  said  to  have  tainted  the  whole  transaction. 
The  use  first  declared  (that  during  the  life  of  the  father)  being  void 
on  account  of  the  fraud,  must  not  the  subsequent  uses  also  be  held 
void  ?  In  BeckwitKs  Case^  2  Rep.,  where  husband  and  wife  levied  a 
fine  of  the  lands  of  the  wife,  and  the  husband,  without  the  wife's  con- 
sent, by  deed  declared  the  uses  to  himself  and  wife  for  life,  with  cer- 
tain remainders  over;  and  the  wife,  by  deed,  without  the  assent  of 
her  husband,  declared  the  uses  to  herself  for  life,  with  the  same  re- 
mainders over  as  those  contained  in  the  deed  of  the  husband,  it  was 
held  that  not  onl^  the  uses  for  life  in  which  they  disafi[reed,  but  the 
subsequent  uses  m  which  they  agreed,  were  all  void,  and  the  fine  was, 
by  construction  of  law,  to  the  use  of  the  wife  and  her  heirs,  as  if  no 
use  had  been  declared.  So  here,  we  think,  that  all  the  uses  declared 
by  the  deed  of  March,  1815,  must  be  held  void,  and  that,  by  construc- 
tion of  law,  the  recovery  enured  to  the  use  of  the  father  for  Ufe,  (which 
passed  to  his  assignees,)  remainder  to  the  son  in  fee. 

Whether  the  Court  of  Chancery,  at  the  prayer  of  J.  C.  Tarleton, 
would  or  would  not  have  set  aside  the  deed  to  lead  the  uses  altogether} 
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both  as  regarded  him  as  well  as  the  creditors,  we  need  not  inquire. 
The  court  did  not  do  so.  The  son  does  not  appear  to  have  been  any 
party  to  the  proceedings  in  chancery,  and  the  decree  is  only  that  the 
deeds  and  recovery  were  fraudulent  and  void  as  against  the  creditors. 
The  subsequent  order,  that  they  should  be  delivered  up  to  be  cancelledi 
seems  to  have  been  for  the  benefit  and  protection  of  me  creditors,  and 
not  of  J.  C.  Tarieton. 

J.  C.  Tarieton,  no  doubt,  treated  the  recovery  of  1815  as  having 
been  set  aside  by  the  Court  of  Chancery,  and,  considering  himself  to 
be  still  tenant  in  tail  as  if  that  recovery  had  never  been  suffered,  after- 
wards in  1822  suffered  another  recovery ;  but  the  Court  of  Chancery 
did  not  authorize  that  step ;  it  dealt  only  with  the  estates  of  J.  Tarie- 
ton the  bankrupt,  and  authorized  his  assignees  to  sell  a  portion  of 
them  to  J.  C.  Tarieton.  The  assignees  also  in  joining  with  J.  C. 
Tarieton  to  make  a  tenant  to  the  prsscipe  express,  in  the  release  of 
the  6th  of  July,  1821,  that  they  do  so  "  at  the  request  and  by  the  direc* 
tion  and  for  the  accommodation  of  the  said  J.  Q  Tarieton;''  and 
as  he  could  not  then  pay  the  puichase-money,  30,000^,  the  uses  of 
the  recovery  are  dedared  to  the  assignees  during  the  life  of  J.  Tarle* 
ton ;  and  subsequently  by  lease  and  release  of  the  6th  and  7th  dT 
March,  1823,  the  purchase-money  being  paid,  tiie  assignees  conveyed 
to  J.  C.  Tarieton  their  interest  daring  the  life  of  J.  Tarieton  in  the 
property  in  question. 

From  all  this  it  is  plain  that  no  part  ol  the  proceedings  in  Chanceryi 
either  in  its  decrees  or  orders,  and  no  act  of  the  assignees  deals  at  ail 
with  the  estate  of  J.  C.  Tarieton,  or  prevents  the  operation  of  the' 
release  of  the  18th  March,  1815,  by  which  he  declared  the  uses  to 
himself  for  life  only,  save  and  except  the  order  of  the  court  of  the  12tb 
of  March,  1821,  for  delivering  up  the  deeds  to  the  assignees  to  be  can« 
celled,  upon  which  we  have  already  eommented.  But  if  the  deeds  of 
March,  1815,  be  not  wholly  void,  and  J.  C.  Tarieton  became  under 
them  tenant  for  life  in  remainder  after  the  death  of  his  father  and 
mother,  with  a  remainder  to  his  first  son  in  tail,  still  as  the  considera- 
tion for  his  suffering  the  recovery  of  1815  and  declaring  the  uses  has 
wholly  failed,  or  rather  never  existed,  that  declaration  of  uses  must 
be  considered  as  voluntary.  And  on  the  part  of  the  defendant  (a 
purchaser  for  value  in  the  year  1849)  it  is  contended  to  be  void  within 
the  statute  27  Eliz.  c  4.  Undoubtedly  if  J.  C.  Tarieton  had  been 
seized  in  fee  in  1815,  and  had  made  a  voluntary  deed  settling  his 
estate  upon  himself  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail,  though  he  afterwards  married  and  had  a  son  (the  now  plain- 
tiff,) he  might  in  1849  have  sold  and  conveyed  the  lands  to  the 
defendant,  a  bond  fide  purchaser,  as  to  whom,  by  all  the  authorities, 
the  settlement  of  1815  would  have  been  void  within  the  27  Eliz.  c.  4* 
But  whether  that  statute  extends  to  the  case  of  a  tenant  in  tail  suffer- 
ing a  voluntary  recovery,  with  a  deed  to  lead  the  uses  also  voluntary, 
is  the  question  here. 

The  settlor  himself  cannot  at  his  own  will  and  pleasure,  if  there  be 
no  such  sale  or  purchase,  treat  his  own  voluntary  settlement  as  void 
within  the  27  Eliz.  c  4,  and  make  a  new  settlement  of  the  estate. 
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Therefore,  as  J.  C.  Tarleton  was  only  tenant  for  life  in  remainder  at 
the  time  of  the  second  recovery  in  1822,  being  twenty-seven  years 
before  any  sale  took  place,  that  recovery  could  not  operate  at  all,  and 
may  be  falsified  by  the  now  plaintiff,  the  alleged  remainder-man  in 
tail  under  the  release  of  the  18th  of  March,  1815.  That  second 
vecovery  in  1822  may,  therefore,  be  put  out  of  consideration  in  our 
inquiry  as  to  the  effect  of  the  27  Eliz.  c.  4,  with  reference  to  the  pur« 
chase  made  by  the  defendant  in  1849.  The  only  way  in  which  it 
should  seem  that  the  27  Eliz.  c.  4,  can  operate  would  be  by  treating 
the  sale  and  purchase  by  the  defendant  in  1849,  and  the  conveyance 
to  him  by  J.  C.  Tarleton,  as  making  void  the  declaration  of  uses  in 
the  voluntary  deed  of  the  18th  of  March,  1815 ;  and  holding  that 
thereupon  the  recovery  of  1825,  for  want  of  a  declaration  oi  uses, 
would  enure  to  give  J.  C.  Tarleton  a  remainder  in  fee  on  the  death 
of  his  father  and  mother,  which  he  has  conveyed  to  the  defendant,  in 
1849. 

The  case  Doe  d.  Baverstock  v.  Bolfe  is  an  express  authority  for  so 
holding.  That  case  was  mainly  grounded  on  the  case  FUzjames  v. 
MoySyl  Sid.  133;  but  all  the  authorities  bearing  upon  this  point  were 
then  considered,  and  we  think  that  the  conclusion  at  which  the  court 
arrived  on  such  consideration  was  correct 

The  result  is,  that  either  the  deed  of  March,  1815  was  wholly  viti- 
ated and  done  away  with  by  the  fraud  of  J.  Tarleton  the  father ;  or 
if  not,  that  the  use  declared  in  it  by  J.  C.  Tarleton  the  son  was  volun- 
tary. The  effect  is  the  same  upon  the  supposed  right  of  the  present 
plaintiff  in  either  view  of  the  case.  We  are,  therefore,  of  opinioui 
under  all  circumstances  of  this  case,  that  the  plaintiff^  Banastre  Tarle- 
ton, has  not  any  estate  or  interest  in  the  moiety  of  the  Collingwood 
estates  comprised  in  the  indenture  of  settlement  of  the  30th  of  Sep-, 
tember,  1790,  and  we  shall  so  certify  to  the  Vice-chancellor. 

CertificaU  accordingly. 


The  Governor  and  Company  of  Chelsea  Waterworks  v. 

BOWLEY.^ 
June  13. 1851. 

Land  Tax '^Waterworks  Company '^-^  Liability  in  respect  of  Pipes, 

A  water  company  which  has  laid  pipes  in  a  land  tax  division  under  a  statntorj  power  in 
that  behalf,  bat  which  is  the  owner  of  no  land  within  the  division,  is  not  assessable  then 
to  the  land  tax  j  the  right  in  question  being  in  the  nature  of  an  easement,  and  not "  land  " 
or  "hereditament.*' 

Trespass.    Plea — Not  guilty  by  statute,  upon  which  issue  was 
joined. 

1 20  Law  J.  Bep.  (n.  b.)  Q.  B.  520 ;  15  Jur.  1129. 


COURT  OF  QUEEN'S  BENCH,  1851.  877 

Chelaea  Watenrorlu  Co.  v.  Bowtoy. 

By  consent  of  the  parties,  and  by  order  of  Wightman,  J.,  the  foI« 
lowing  case  was  stated  for  the  opinion  of  the  conrt 

The  Chelsea  Waterworks  Company  were  incorporated,  in  pursu* 
ance  of  the  statute  8  Geo.  1,  c  2S,  by  charter,  for  the  purpose  of  sup- 
plying the  city  of  Westminster  and  other  places  with  water,  and  the 
company  were  authorized  by  the  said  statute  and  charter,  amongst 
other  things,  for  that  purpose  to  have,  purdiase,  receive,  enjoy,  pos- 
sess, and  retain  to  them  and  their  successors,  messuages,  lands,  tene- 
ments, rents,  and  hereditaments,  not  exceeding  1000/.  per  annum  in 
the  whole,  with  certain  powers,  liberties,  and  privileges  touching  the 
directing,  ordering,  appointing,  and  making  such  waterworks,  and 
maintaining,  preserving,  and  supporting  the  same,  as  in  the  said  act 
and  charter  is  particmarly  mentioned.  The  company  were  further 
empowered  from  time  to  time,  without  molestation  or  disturbance,  by 
their  servants  and  workmen,  to  lay  pipes  from  their  waterworks,  and 
branches  from  the  main  pipes,  in  or  through  any  of  ihe  streets,  pas- 
sages, or  common  grounds  or  places  in  or  about  Westminster,  and  the 
parts  adjacent,  for  conveying  water  to  serve  and  supply  the  said  in- 
habitants, and  for  that  end  to  l>reak  up  the  pavements  and  ground, 
and  dig  and  sink  for  laying,  amending,  and  repairing  such  pipes  or 
branches  from  time  to  time. 

In  pursuance  of  the  powers  so  granted,  the  company  purchased  and 
still  hold,  to  them  and  their  successors,  lands  of  less  value  than  1,000/. 
per  annum,  and  which  are  situated  wholly  in  the  parish  of  St  George, 
Hanover  Square,  in  the  county  of  Middlesex,  on  which  the  water- 
works of  the  company  are  erected,  and  the  company  have  also,  from 
lime  to  time,  under  the  same  powers,  laid  down  mam  pipes  from  the 
said*  waterworks  in,  under,  ana  tiirough  various  streets,  passages,  and 
eommon  places  in  the  said  parish  of  St  George,  Hanover  Square,  and 
other  main  pipes  and  branches  communicating  with  and  extending* 
from  the  last-mentioned  pipes,  in,  under,  and  through  various  streets,  pas*^ 
sages  and  common  places,  in  the  adjoining  parishes  of  St  Margaret  and 
St  John,  Westminster,  for  the  purpose  of  supplying  the  inhabitants  of 
such  parishes  respectively  with  water,  and  the  said  pipes  and  branches 
continued  and  were  so  laid  down  and  used  by  the  said  company  for 
the  purpose  aforesaid,  in  the  said  parishes  respectively,  under  the  pow- 
ers in  the  said  charters  and  acts  of  Parliament,  before  and  at  the  time 
of  the  making  of  the  assessment  and  of  the  seizure  of  the  goods  of 
the  company  hereinafter  mentioned.  The  company  have  not  and 
never  had  any  interest  in  the  land  or  soil  in  the  said  panshes  of  St  Mar- 
garet and  St  John,  Westminster,  in,  under,  and  through  which  their 
said  pipes  and  branches  are  so  laid,  other  than  such  right  as  may  be 
conferred  on  them  by  ihe  said  statute  and  charters  of  laying  pipes  as 
therein  mentioned,  and  which  right  they  have  so  exercised  as  afore- 
said. The  company  do  not  pay  and  never  have  paid  to  any  person  or 
persons  any  rent  or  sum  of  money  for  or  in  respect  of  the  land  or  soil 
in  the  said  parishes  of  St  Margaret  and  St  John,  Westminster,  in, 
under,  and  through  which  their  said  pipes  and  branches  are  so  laid. 
The  company  do  not  receive  any  profit  from  the  land  or  soil  in  the 
said  parishes  of  St  Margaret  and  St  John,  Westminster,  in  and 
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through  which  their  said  pipes  and  branches  are  laid,  unless  the  profits 
which  arise  upon  the  sale  of  the  water  supplied  by  the  said  company 
through  such  pipes  and  branches  to  the  inhabitants  of  the  aforesaid 
parishes  can  be  so  considered.  The  amount  of  such  last-mentioned 
profits  does  not  depend  on,  nor  is  the  same  regulated  by  the  length  or 
distance  of  the  pipes  through  which  the  water  is  conveyed. 

On  the  15th  of  June,  1847,  the  assessors  of  the  land-tax,  duly 
appointed,  and  acting  under  the  statutes  38  Greo.  IIL  c.  5,  and  38 
Geo.  III.  c.  60,  for  the  division  of  St.  Margaret  and  St  John,  West- 
minster, in  the  county  of  Middlesex,  which  does  not  comprise  any 
part  of  the  parish  of  St  George,  Hanover  Square,  but  which  com- 
prises the  said  parishes  of  St  Margaret  and  St  John,  Westminster,  in 
and  by  their  certificate  of  assessment  or  duplicate  thereof,  which  was 
duly  signed  by  the  commissioners  authorized  in  that  behalf,  and  de- 
livered to  the  collectors,  made  an  assessment,  which  was  and  is 
entered  in  the  books  of  the  said  commissioners,  as  follows : 


Bentals. 

Names  of 
Proprietors. 

Karnes  of 
Occapiers. 

Names  or  Description 
of  Estates  or  Pro- 
perty. 

Sums  assessed 

and 

exonerated. 

Sums  assessed 

and  not 

exonerated. 

£500 

The    Governor 
and  Company 
of  the  Chelsea 
Waterworks. 

Land  occupied  by  the 
mains  and  pipes  and 
other  apparatus   of 
the    said    Governor 
and    Company   for 
the  conveyance  and 
supply  of  water. 

£14    11    S 

The  mains,  pipes,  and  other  apparatus,  referred  to  in  the  fourth 
column  of  the  said  assessment,  were  and  are  the  same  mains,  pipes, 
and  branches  so  laid  by  the  said  company  in  the  said  parishes  of  St 
Margaret  and  St  John,  Westminster,  within  the  division  aforesaid, 
and  through  which  water  was  so  supplied  by  the  said  company  as 
aforesaid.  On  the  24th  of  February,  1848,  the  defendant,  by  the.  an* 
thority  of  the  said  commissioners,  distrained  goods  and  chattels  of 
the  plaintiffs  for  the  sum  of  7/.  55. 10(/.,  which  is  the  trespass  com- 
plained  of. 

The  warrant  of  distress,  entry  and  seizure,  and  notice  of  action  are, 
admitted ;  and,  by  agreement  of  the  parties,  the  sole  question  for  the 
opinion  of  the  court  is,  whether  the  company  are  liable  to  be  assessed 
towards  the  payment  of  land-tax  within  the  said  division  of  St  Marga« 
ret  and  St  John,  Westminster,  under  the  circumstances  above  set  forth. 

If  the  court  should  be  of  opinion  that  the  company  are  so  liable, 
then  the  plaintifis  agree  that  judgment  of  nolle  prosequi  shall  be 
entered  against  them  immediately  aftCT  the  decision  of  this  case,  or 
otherwise,  as  the  court  may  think  fit ;  but  if  the  court  should  be  of  a 
contrary  opinion,  then  the  defendants  agree  that  judgment  shall  be 
entered  against  them  by  confession,  for  71,  5s,  lOd,  damages,  and 
costs  40^^  immediately  after  the  decision  of  this  case,  or  otherwise,  as 
the. court  may  think  fit,  and  thai;  judgment  shall  be  entered  accordingly. 
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The  case  was  argued  on  the  6th  of  June,^  by 

Oratffder^  for  the  plaintifis.  The  plaintiffs  are  not  assessable  to  the 
land-tax  in  respect  of  their  mains  and  pipes  passing  through  districts 
where  they  have  no  land  or  plant  whatever.  The  8  Geo.  I.  c.  26, 
s.  9,  gives  them  the  right  to  lay  down  pipes,  but  they  are  not  owners 
of  the  land  through  which  they  pass ;  they  have  only  something  in 
the  nature  of  an  easement  over  it.  No  case  can  be  found  where  such 
an  interest  has  ever  been  assessed  to  the  land-tax.  Reference  will  be 
made  to  the  cases  where  water  and  gas  companies  have  been  held 
ratable  to  the  poor,  under  the  43  Eliz.  c.  2,  in  respect  of  their  pipes. 
But  there  is  a  clear  distinction  between  that  statute  and  the  land-tax 
acts.  They  are  ratable  occupiers  under  the  statute  of  Elizabeth; 
and  it  is  not  proposed  to  question  the  cases  by  which  water  and  gas 
companies  have  been  held  liable  to  poor-rates  for  their  mains  and 
pipes.  The  Kingr  v.  Bothy  14  East,  609 ;  The  King  v.  The  Brighton 
Gas  Company^  6  B.  &  C.  466 ;  The  King  v.  The  Chelsea  Waterworks 
Company y  5  B.  &  Ad.  156 ;  The  King  v.  The  Rochdale  Company^  1 
M.  &  S.  634;  Rex  v.  3%e  Birmingham  OasUght  Company^  1  B.  & 
C.  506.  But  the  words  of  the  land-tax  acts  are  widely  different 
By  38  Geo.  III.  c.  5,  s.  4,  (made  perpetual  by  38  Geo.  III.  c.  60,)  the 
tax  is  laid  upon  all  '<  manors,  messuages,  lands,  tenements,  and  here- 
ditaments," and  upon  every  person  ^'  having  or  holding"  such  manors, 
&c  It  is  clear  that  this  refers  only  to  landj  either  owned  or  tenanted 
by  the  person  assessed  He  must  either  << have "  or  " hold  it"  Now, 
such  an  interest  as  that  possessed  by  the  plaintiffs  is  not  land,  and 
cannot  be  said  to  be  had  or  held  by  them. 

[Lord  Campbell,  C.  J.  Is  it  not  so  in  the  popular  sense  of  the 
words  ?     They  have  a  legal  interest  in  the  land.] 

It  is  a  mere  modified  right,  incapable  of  ownership  or  of  being 
tenanted. 

[Erle,  J.  As  between  the  owner  of  the  dominant  and  servient 
tenement  this  would  clearly  be  an  easement] 

The  38  Geo.  3,  c.  5,  s.  17,  imposes  the  tax,  in  the  first  instance, 
on  the  tenant,  who  may  deduct  it  from  the  rent.  It  is,  therefore,  a^^ 
landowner's,  not  an  occupier's  tax.  The  Land- Tax  Redemption 
Act,  42  Geo.  3,  c.  116,  s.  9,  also  affords  an  argument  against  this 
being  a  subject  in  respect  of  which  land-tax  can  be  chafed,  for  it  is 
clearly  not  such  an  interest  as  could  be  redeemed.  The  Vatuchall 
Bridge  Company  v.  Sawyer^  20  Law.  J.  Rep.  (n.  s.)  Exch.  304,  is  dif- 
ferent There,  tolls  derived  from  the  use  oi  land  were  held  assessable 
as  a  "  tenement  or  hereditament"  The  right  which  these  plaintiffs 
possess  does  not  fall  within  that  definition. 

WilleSy  contra.  It  is  admitted  by  the  plaintiffs,  that  unless  the 
case  of  land-tax  is  clearly  distinguishable  from  that  of  poor-rate  they 
must  fail ;  and  they  rely  on  the  dictum  that  a  poor-rate  is  a  tenant's 
tax,  and  the  land-tax  is  a  landlord's  tax ;  that,  however,  is  only  as 


>  Before  Lord  Campbell,  C.  J.,  Pattbsok,  J.,  Colsbidgb,  J.,  «iid  £ble,  J. 
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between  landlord  and  tenant,  and  cannot  at  all  affect  the  liability  of 
any  particular  property  to  the  tax. 

[Lord  Campbell,  C.  J.  It  merely  means  that  in  the  absence  of 
any  compact  between  landlord  ana  tenant,  the  landlord  bears  the 
land-tax  and  the  tenant  the  poor-rate.] 

This  is  so  explained  in  The  IRnff  v.  IdUcham^  Cald.  276,  and  T%e 
Sing  V.  St.  Lawrence  Westminstery  Ibid.  379,  where  it  is  distinctly 
stated  by  Lord  Mansfield  that  the  land-tax  is  assessed  upon  ihe  occu- 
pier, who  is  the  peraon  liable  to  pay  il,  and  against  whom  the 
remedy  for  non-payment  is  taken  as  between  him  and  the  public. 
The  landlord,  under  a  covenant  to  pay  land-tax,  is  liable  to  pay  only 
in  proportion  to  the  rent  paid  to  him.  Whitfield  v.  Brandtvoody  2 
Stark.  N.  P.  440 ;  Efyde  v.  IBtt,  3  Teim  Bep.  377.  Therefore,  ultra 
that  amount,  it  is  a  tax  falling  on  the  occupier ;  and  so  there  is  really 
no  difference  in  that  respect  between  a  poor-rate  and  land-tax.  But 
the  plaintiffs  are  liable  under  the  express  words  of  the  Land-Tax  Acts ; 
as  the  grant  to  them  of  a  right  to  lay  their  pipes  is  in  the  nature  of  a 
hereditameirt 

[Erle,  J,  The  statute  8  Geo.  1,  c.  96,  makes  a  distinction  between 
holding  land  and  laying  pipes.  According  to  your  argument,  if  they 
purchased  land  to  the  amount  of  1,000^,  and  also  laid  pipes  to  the 
value  of  5000/.,  they  would  transgress  their  power,  which  is  certainly 
not  intended.] 

Orotadery  in  reply.  The  plaintiffs  are  rated  as  for  land,  not  for  a 
hereditament,  and  it  must,  therefore,  be  made  out  that  they  have  or 
hold  land  in  the  division.  A  land-tax  is  an  impost  falling  finally  and 
essentially  on  the  land-owner*;  although,  for  convenience  of  collectiany. 
it  is  paid  in  the  first  instance  by  the  tenant  Our.  adv.  vuU. 

Judgment  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  We  are  of  opinion,  that  the  Chelsea  Wa- 
terworks Company  are  not  liable  to  be  assessed  towards  the  payment 
of  land-tax  within  the  division  of  St  Margaret  and  St  John,  Westmin- 
ster. We  should  have  had  no  diflSiculty  in  arriving  at  this  conclusion 
had  it  not  been  for  the  decbions  holding  this  and  similar  compa- 
nies liable  to  be  assessed  to  the  poor-rate  under  43  Eliz.  in  respect 
of  the  same  subject-matter.  The  validity  of  the  present  assessment 
is  rested  on  the  4th  section  of  38  Geo.  3,  c  5,  whereby  it  is  enacted, 
that  '*all  bodies  corporate  having  or  holding  any  lands  or  heredita- 
ment shall  be  charged"  to  the  land-tax.  The  question  is,  whether 
in  respect  of  what  the  company  have  done  and  now  enjoy  under  the 
powers  conferred  upon  them  by  sections  8  &  9  of  8  Geo.  1,  c.  26,  they 
can  be  said  to  have  or  to  hold  any  land  or  hereditament?  Although 
it  has  been  considered  for  more  than  a  century  that  they  do  not,  they 
could  not  resist  the  assessment  if  they  ever  were  liable  to  be  assessed 
to  the  land-tax.  But  we  think  that  the  parishes  through  which  their 
pipes  pass  have  acted  properly  in  omitting  to  assess  them. 

The  right  in  question,  when  exercised,  appears  to  us  to  be  in  the 
nature  of  an  easement,  and  neither  land  nor  hereditament    The  light 
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is  to  convey  water  through  the  land  of  another,  and  whether  the  water 
is  to  be  conveyed  upon  the  surface  of  the  ground,  or  in  covered  drains, 
or  in  pipes,  appears  to  us  for  this  purpose  to  be  immaterial.  The  mere 
power  to  lay  the  pipes  in  land  cannot  be  considered  land  or  heredita« 
ment;  nor  do  we  think  that  the  pipes  when  laid  can  be  so  considered 
within  the  meaning  of  the  Land-Tax  Acts.  These  acts,  in  speaking 
of  lands  and  hereditaments,  contemplate  propertv  to  be  let  by  a  land- 
lord to  a  tenant,  and  property  the  land-tax  of  whieh  might  be  redeemed. 
The  whole  scope  of  the  act  is,  to  throw  the  tax  as  a  charge  upon  the 
landlord,  and  the  tenant  having  paid  the  tax  is  authorized  by  section 
17  of  38  Geo.  3,  c  5,  to  deduct  it  out  of  the  rent.  The  company  are 
not  the  owners  of  the  land  where  the  pipes  lie,  nor  are  they  tenants 
of  this  land ;  and  there  is  no  rent  from  which  they  can  deduct  the 
amount  of  the  assessment  when  they  have  paid  it 

Again,  the  provisions  of  42  Geo.  3,  c.  116,  for  the  redemption  of  the 
land-tax  are  wholly  inapplicable  to  such  a  subject,  although  it  was 
clearly  intended  that  the  land-tax  on  all  property  which  could  be  con- 
sidered land  was  to  be  redeemable.  The  moment  the  company  take 
up  their  pipes  which  had  been  laid  under  the  streets  of  any  particular 
parish,  all  pretence  for  saying  that  they  have  or  hold  land  in  the  parish 
would  be  gone ;  but  after  the  pipes  are  removed,  all  the  land  in  the 
parish  would  remain,  and  it  would  be  had  and  held  as  before. 

7%e  Bath  J  Brighton,  and  Chelsea  Waterworks  cases  touching  the  as- 
sessment of  companies  to  the  relief  of  the  poor,  in  respect  of  pipes  for 
the  conveyance  of  water  or  gas  as  "  occupiers  of  land,"  have  been  very 
properly  much  relied  upon,  for  they  appear  to  be  closely  in  point  We 
by  no  means  feel  ourselves  at  liberty  to  overrule  those  cases,  or  even 
to  express  a  doubt  whether  they  were  rightly  decided;  blit,  "land," 
like  the  word  "  inhabitant,"  which  likewise  occurs  in  the  43  Eiiz.,  has 
various  meanings,  and  it  may  in  that  statute,  passed  to  throw  a  charge 
upon  the  occupier,  mean  the  ground  on  which  a  chattel  is  deposited 
in  the  exercise  of  an  easement,  although  in  other  acts  of  parliament  it 
means  a  legal  interest  in  the  soil  This  is  the  meaning  which  we 
think  it  bears  in  the  Land-Tax  Acts ;  and,  if  so,  the  company  had  not 
nor  held  any  land  or  hereditament  which  rendered  them  liable  to  be 
assessed  to  the  land-tax,  and  they  are  entitled  to  our  judgment 

Judgment  for  the  plaintiffs. 


Regina  v.  St.  Peter  in  Barton-on-Humber.^ 

KoTember  19, 1S51. 

Lunatic  Pauper —  Order  of  Maintenance  — Sufficiency  of  Depositions-^ 
Hearsay  Evidence —  Ground  of  Appeal — 11  ^  12  Ytct.  c.  31,  s.  3, 

It  cannot  be  made  a  valid  ^ond  of  appeal  against  an  order  for  the  maintenance  of  a  lunatic 
pauper  under  the  8  &  9  Vict,  c  126,  that  the  order  adjudicating  the  place  of  the  pauper's 

m , 

^  21  Law  J.  Bep.  (k.  s.)  M.  C.  28  r  15  Jur.  1153. 
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settlement  was  made  on  hearsay  evidence  only,  the  third  sectioa  of  the  II  ft  IS  Vict  & 
31,  which  does  away  with  all  objections  to  the  depositions  taken  when  an  order  is  made» 
applying  eqnidly  to  orders  of  removal  and  orders  of  maintenance. 

This  was  an  appeal  against  an  order  directed  to  the  overseers  of 
the  parish  of  St  Peter,  in  the  town  of  Barton-on-Hamber,  in  the  coun- 
ty of  Lincoln,  for  the  maintenance  of  a  panper  lunatic.  The  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  court  on  the  fol* 
lowing  case. 

The  order  appealed  against  recited  an  order,  bearing  even  date 
therewith,  under  the  hands  and  seals  of  the  same  justices,  whereby 
the  said  settlement  of  the  said  lunatic  was  adjudged  to  be  in  the  said 
parish  of  St  Peter's.  The  depositions  upon  which  such  last-men- 
tioned order  was  made,  is  as  follows :  -^  ^'  Middlesex,  to  wit  The 
examination  of  James  John  Messer,  assistant  overseer  of  the  poor  of 
the  parish  of  St  Marylebone,  in  the  county  of  Middlesex,  touching 
the  settlement  and  chargeability  of  Susan  Whiteley,  a  lunatic  con- 
fined in  the  County  Lunatic  Asylum,  situate  at  Hanwell,  in  the 
county  of  Middlesex.  Who,  on  his  oath,  saith  that  he  has  ascertained 
that  the  said  Susan  Whiteley  is  the  wife  of  Henry  Whiteley,  to  whom 
she  was  married  in  the  parish  of  St  Mary,  Barton-upon-Humber,  in  the 
county  of  Lincoln,  in  the  year  1839.  That  on  the  31st  of  July,  in  the 
year  1827,  he  was  apprenticed  by  indenture  to  Richard  Usher  for  the 
term  of  four  years,  to  learn  the  art  of  a  bricklayer.  That  he  duly 
served  his  said  master  under  the  said  indenture  the  whole  of  the  said 
term,  and  slept  on  the  last  night  as  well  as  for  forty  nights  preceding 
at  the  house  of  his  said  master,  situate  in  New  Market  Lane,  in  the 
parish  of  St  Peter,  in  the  town  of  Barton-upon-Hmnber,  in  the  county 
of  Lincoln,  and  has  not  done  any  act  to  acquire  a  subsequent  settle-  . 
ment,  and  that  the  said  Susan  Whiteley  is  now  actually  chargeable  to 
the  said  parish  of  St  Marylebone." 

The  following  were  the  grounds  of  removal  which  were  sent  with 
the  order  by  the  respondents  to  the  appellants. 

^  Take  notice,  that  Susan  Whiteley,  a  lunatic,  now  confined  in  the 
County  Lunatic  Asylum,  situate  at  Hanwell,  in  the  county  of  Mid* 
diesex,  has  become,  and  is  now,  actuallv  chargeable  to  the  parish  of 
St  Marylebone^  in  the  county  of  Middlesex,  and  that  two  of  Her 
Majesty's  justices  of  the  peace  acting  in  and  for  the  said  last-men- 
tioned county  have  adjudicated  her  last  legal  settlement  to  be  in  the 
said  parish  of  St  Peter.  The  particulars  upon  which  such  adjudica- 
tion is  founded  are  as  follows :  —  That  the  said  Susan  Whiteley  is 
the  wife  of  Henry  Whiteley,  to  whom  she  was  married  at  the  parish 
of  St  Mary,  Barton-upon-Humber,  in  the  county  of  Lincoln,  in  the 
year  1839.  That  on  the  21st  of  July,  in  the  year  1827,  he  was  bound 
apprentice  by  indenture,  duly  executed,  to  Richard  Usher,  for  the 
term  of  four  years,  to  learn  the  art  of  a  bricklayer.  That  he  served 
his  said  master,  under  the  said  indenture,  the  whole  of  the  said  term, 
and  slept  on  the  last  night  as  well  as  for  more  than  forty  nights  pre- 
ceding, at  the  house  of  his  said  master,  situate  in  New  Market  Lane, 
in  vour  said  parish  of  St  Peter." 

The  Court  of  Quarter  Sessions  found  that  the  order  adjudicating 
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the  settlement  was  made  upon  beareay  evidence  only.  The  question 
for  the  opinion  of  this  court  was,  whether  the  order  appealed  against 
ought  to  have  been  quashed,  the  order  adjudicating  the  settlement 
having  been  made  upon  hearsay  evidence  only.  llf  the  Court  of 
Queen's  Bench  should  answer  this  question  in  the  affirmative,  the 
order  of  the  Court  of  Quarter  Sessions,  and  the  said  order  appealed 
against,  were  to  be  severally  quashed ;  otherwise,  the  same  were  to 
stand  confirmed. 

Peacock  and  BuditesUm^  in  support  of  the  order  of  Sessions.  The 
11  &  12  Vict  c.  31,  8. 3,  was  passed  to  prevent  an  objection  like  this 
from  being  taken  to  orders  of  settlement,  and  under  the  8  &  9  Vict 
c.  126,  38.  58,  62,  the  <«der  of  settlement  in  this  case  could  not  be 
appealed  against  directly.  The  only  direct  appeal  was  against  the 
order  of  maintenance.  The  Queen  v.  SL  Mary^  SouihampUm,  14  Jur. 
271 ;  and  it  does  not  appear  in  the  order  of  maintenance  on  what  evi- 
dence the  order  of  settlement  was  made. 

[Coleridge,  J.  The  11  6c  12  Vict  c  31,  applies  to  appeals  in 
oases  of  orders  of  removal] 

In  The  Queen  v.  Tke  Autice$  of  Glamorganshire^  18  Law  J.  Rep« 
(ir.  8.)  M.  C.  118,  the  provisions  of  that  act  are  held  to  extend  to 
appeals  against  orders  of  maintenance  made  under  the  8  &  9  Vict 
a  126.  It  is  from  the  -grounds  of  removal  that  the  nature  of  the  settle- 
ment relied  upon  is  now  to  be  ascertained,  and  the  question  of  whether 
or  not  there  is  sufficient  evidence  of  such  settlement,  must  be  raised 
by  the  grounds  of  appeal,  and  tried  at  the  sessions.  They  re« 
fened  also  to  3%e  Queen  v.  The  BUkManU  of  Rh^ddkn^  19  Ibid. 
110. 

Watson  and  Bodkinf  contra.  Great  laxity  now  exists  in  the  evi- 
dence required  by  justices  in  making  orders  of  settlement,  and  great 
inconvenience  is  thereby  occasioned  to  parishes  upon  which  the  ordet 
is  made,  and  it  is  only  by  an  objection  of  this  kind  that  a  remedy  can 
be  secured 

[Pattbson,  J.  Do  you  say  that  the  objection  could  have  beeli 
taken  to  an  order  of  removal  ?  J 

Yes,  we  say  there  was  no  evidence  at  all  But  further,  by  the  58th 
aection  of  the  8  &  9  Vict  c.  126,  the  justices  are  to  adjudge  the  set>* 
tlement  upon  "^  satisfactory  evidence,"  and  it  cannot  be  said  that  evi* 
dence  entirely  illegal  is  satisfactory ;  and  upon  the  appeal  against  the 
order^f  maintenance,  the  appellants  may  take  any  valid  objection  to 
the  order  oi  settlement  As  to  the  11  &  12  Vict  c.  31,  which  has 
been  relied  upon,  it  was  held  in  Tke  Qtteen  v.  7%e  InhMlanis  ofMhif- 
sier J  20  Law  J.  Rep.  (n.  s^  M.  C.  48,  s.  c.  2  Eng.  Rep.  172,  that  the 
lequirement  of  a  notice  of^  chargeability  did  not  apply  to  an  order  of 
maintenance.  But  conceding  that  the  11  &  12  Vict  c  31,  does  in 
tbb  instance  apply,  the  3d  section  does  ngt  preclude  the  objection.  It 
imports  in  terms  that  there  should  be  some  legal  evidence  before  the 
justices,  and  by  the  4th  section  power  is  given  to  the .  Sessions  to 
amend  omissions  or  mistakes  in  the  order,  if  it  be  shown  to  the  satis- 
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faction  of  the  court  that  "  sufficient  grounds  were  in  proof  before  the 
magistrates  making  the  order,"  and  the  depositions  in  each  case  would 
be  looked  to  for  that  purpose. 

Lord  Campbell,  C.  J.  I  am  very  much  disposed  to  discounte- 
nance objections  such  as  this,  because  I  think  the  legislature  meant  to 
take  away  altogether  such  a  ground  of  appeal,  and  great  inconve- 
nience would  result  from  allowing  it  The  legislature  very  wisely  did 
away  with  the  objection  upon  appeals  in  cases  of  removal,  and  no 
distinction  seems  to  be  made  between  those  cases  and  the  case  of  an 
appeal  against  an  order  of  maintenance.  It  would,  indeed,  be  strange 
it  that  were  allowed  to  be  done  indirectly,  through  the  order  of  main- 
tenance, which  could  not  be  done  directly  upon  appeal  against  the 
order  of  settlement  It  seems  to  me  that  there  appears  quite  sufficient 
in  the  11  &  12  Vict  c.  31,  to  put  the  two  appeals  in  this  respect  on 
the  same  footing  exactly,  and  no  inconvenience  follows ;  for  if  the  set- 
tlement is  really  not  in  the  appellant  parish,  that  may  be  stated  as  a 
substantial  ground  of  appeal,  and  the  respondents  put  to  prove  it  by 
legal  evidence.  But  there  might  be  great  inconvenience  if  the  parties 
were  to  be  at  liberty  to  enter  into  the  question  of  whether  or  not  the 
evidence,  before  the  justice  who  made  the  order,  had  been  properly  ad- 
missible. The  justices  ought  to  act  upon  the  principle  of  requiring 
evidence  reasonably  sufficient :  that  is  their  dutv ;  but  if  they  act  on 
evidence  that  afterwards  may  be  thought  not  sufficient,  that  would  not 
show  that  they  had  not  jurisdiction  to  do  what  they  had  done.  In 
this  case,  therefore,  as  the  only  ground  upon  which  the  appellant  rests, 
is,  that  there  was  not  evidence  before  the  justices  who  made  the  order, 
and  as  that  is  a  ground  of  appeal  which  cannot  now  properly  be  made, 
I  think  the  order  of  Sessions  and  the  order  of  maintenance  must  be 
confirmed.  There  is  no  pretence  for  any  hardship,  because  the  settle- 
ment is  stated  in  the  most  particular  manner,  so  that  it  could  easily 
have  been  investigated. 

Patteson,  J.  I  see  no  reason  for  departing  from  the  decision  in 
2%c  (^en  V.  The  Justices  of  Olamorganshire.  On  the  contrary,  I 
think  it  was  quite  right,  and  that  it  was  absolutely  necessary  so 
to  decide.  Considering  that  the  object  of  the  appeals  in  both 
cases  is  to  bring  into  question  the  settlement,  it  became  neces- 
sary to  hold  that  the  11  &  12  Vict  c.  31,  was  applicable  equally 
to  orders  of  removal  and  orders  of  maintenance.  Then  ^omes  the 
question  how  far  this  objection  could  have  been  taken  if  thil  had 
been  an  order  of  removal.  When  the  Poor  Law  Act  first  passed, 
there  was  a  general  provision  made  for  the  sending  of  examinations, 
which  were  intended  merely  for  the  purpose  of  information,  and  not 
to  enable  objections  to  be  taken  to  the  sufficiency  of  such  information. 
The  court,  however,  looking  to  the  provisions  of  the  act,  came  to  a 
contrary  conclusion ;  and  d^ided  that  objection  might  be  taken  to  the 
examinations,  not  contemplating  that  such  a  construction  would  lead 
to  a  flood  of  objections,  so  great  as  at  last  to  become  intolerable. 
Now,  I  think  the  proviso  in  the  3d  section  .was  made  for  the  purpose 
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of  reducing  the  examinations  or  depositions  to  a  statement  of  what 
takes  place  before  the  justices,  and  the  communication  of  the  same 
by  way  of  information  to  the  parish  to  which  the  pauper  is  to  be 
removed,  and,  if  so,  it  is  expressly  against  any  objection  being  made 
to  the  depositions  or  the  evidence  betore  the  justices  making  the  order, 
and  the  parties  must  take  the  evidence,  such  as  it  is  stated.  Whether 
the  effect  will  be  to  introduce  great  laxitv  in  making  the  orders,  I  do 
not  know.  But  I  hope  the  justices,  although  no  objection  can  be 
taken,  will  see  that  they  ought  to  have  proper  evidence  before  them, 
before  they  decide  upon  the  settlement,  and  not  be  satisfied  with  hear- 
say evidence  only.  But  be  that  as  it  may,  I  think  the  objection  here 
cannot  be  made,  and  the  order,  therefore,  must  be  confirmed. . 

Coleridge,  J.  I  am  of  the  same  opinion,  and  shall  only  observe 
that,  whatever  might  be  the  amount  of  inconvenience,  it  must  clearly 
have  been  submitted  to  in  cases  of  orders  of  removal,  to  which  there 
is  no  doubt  the  11  &  12  Vict  c.  31,  applies.  I  may  add  further,  that 
the  8  &  9  Vict.  c.  126,  expressly  telb  the  justices  that  they  are  not  to 
make  the  order,  except  upon  "satisfactory  evidence,"  but  even  if  not 
stated,  it  would  be  their  duty  to  require  such  evidence. 

Order  of  Sessions  and  order  of  maintenance  confirmed. 


Reoina  i;.  The  Inhabitants  of   St.  Giles,  without,  Crip- 


PLEOATE.^ 


KoTember  20,  1851. 


Poor--^  Removal —  Child  of  Irish  Parents  having  Birth  Settlements^ 

8  4-9  Vict.  c.  117,  s.  2. 

The  panper  was  remoyed  by  an  order  from  B  to  the  place  of  her  birth  settlement  in*  Eng^ 
land.  She  was  the  daognter  of  Irish  parents,  neither  of  ^om  had  eyer  gained  anf  set- 
tlement in  Eneland.  Her  father  had  byed  for  thirty-four  Tears  in  the  puish  of  A,  and 
the  pauper  had  resided  with  him  as  a  member  of  his  family  until  about  four  years  before 
the  order,  when  she  left  his  house  without  his  consent,  ana  went  to  liye  in  parish  B,  wkli 
a  man,  by  whom  she  had  some  children,  as  his  wife,  and  she  oontinaed  to  reside  there  with 
him  until  his  death,  when  she  was  relieyed  by  that  parish,  being,  at  the  time  of  her  remo- 
val, under  twenty-one  years  of  age :  — 

Held,  t]|at  she  was  properly  removed  to  the  place  of  her  birth  settlement,  her  father  not  being, 
under  the  circumstances,  removable  with  nis  family  to  Lneland,  under  8  &  9  Vict  c  117; 
s.  2. 

On  an  appeal  against  an  order  of  two  justices  for  ttie  city  of  Lon- 
don, bearing  date  the  1st  of  February,  1851,  by  virtue  of  which  Mar- 
ffaret  Henry,  aged  twenty-one  years,  single  woman,  and  her  child 
Margaret,  aged  seven  months,  were  ordered  to  be  removed  from  the 
parish  of  St  Giles  without,  Cripplegate,  in  the  city  of  London,  to  the 

1 21  Law  J.  Bep.  (n.  s.)  M.  C.  26 ;  16  Jar.  1154. 
VOL.  YII.  33 
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parish  of  St  James  within  the  liberty  of  Westminster,  in  the  county 
of  Middlesex,  the  court;  quashed  the  order,  subject  to  the  opinion  of 
this  conrt  on  the  following  case. 

The  grounds  of  removal,  after  alleging  that  the  paupers  had  be« 
come  chargeable  to  the  respondent  parish,  stated  that  Ma^aret  Henry 
was  the  daughter  of  Irish  parents,  who  had  gained  no  settlement  in 
England.  That  she  was  bom  on  the  9th  of  March,  1830,  in  a  certain 
house  and  street  in  the  appellant  parish,  and  that  she  had  done  no  act 
to  gain  a  settlement  They  added,  also,  that  her  infant  bastard 
daughter  Margaret  was  born  in  June,  1850.  The  first  ground  of  ap« 
peaf  tmversed  the  fact  of  Margaret  Henry  being  born  as  alleged  in  the 
appellant  parish.  The  other  grounds  were  as  follows :  —  That  sup* 
posing  the  above-mentioned  fact  of  the  pauper  Margaret  Henry's  birth 
in  the  said  parish  of  St  James  to  be  proved  by  the  respondent  parish, 
the  said  Margaret  Henry,  at  the  time  she  became  chargeable,  and  at 
the  time  when  the  said  order  for  her  removal  was  granted,  was  under 
the  age  of  twenty-one  years,  and  an  unemancipated  child,  and  that 
she,  being  the  lawful  daughter  of  Mark  Henry,  then  residing  at  No.  81, 
Cock  Lane,  Smithfield,  in  the  said  county  of  Middlesex,  be,  the  said 
Mark  Henry,  was  legally  bound  to  support  and  maintain  his  said 
daughter ;  and  in  the  event  of  his  inability  so  to  do,  the  maintenance 
and  relief  of  the  said  Margaret  Henry  and  her  said  bastard  child  could 
not  be  cast  on  the  said  parish  of  St  James,  Westminster,  by  reason 
of  the  birth  of  the  said  Margaret  Henry  therein.  That  the  said  Mar- 
garet Henrv,  being  the  daughter  of  Irish  parents,  who,  as  well  as  her- 
self have  done  no  act  to  gain  a  settlement  in  England,  the  whole 
family  should  have  been  removed  if  they  were  reaUy  chargeable  in 
manner  and  according  to  the  form  prescribed  in  the  statute  in  that 
case  made  and  provided,  to  Ireland,  to  which  country  they  legally 
belonged. 

On  the  hearing  of  the  appeal,  before  the  Recorder,  on  the  29th  of 
April,  1851,  it  was  admitted  that  Margaret  Henry  was  the  legitimate 
daughter  of  Mark  Henry,  an  Irishman,  and  of  his  wife,  an  Irish- 
woman ;  that  they  had  gained  no  settlement  in  England,  and  that 
Margaret  Henry  was  bom  as  alleged,  in  the  appellant  parish,  on  the 
9th  of  March,  1830.  The  following  facts  appeared  from  the  evidence 
of  the  pauper  Margaret  Henry :  Her  father  Mark  Henry  had  resided 
in  the  neighborhood  of  the  present  domicil.  No.  31,  Cock  Lane, 
Smithfield,  in  the  parish  of  St  Sepulchre,  in  the  county  of  Middle- 
sex, from  the  time  she  was  a  child,  and  worked  as  a  coppersmith  for 
one  firm  for  a  period  of  thirty-four  years.  He  maintained  himself, 
his  wife  and  children,  by  his  labor  up  to  the  making  of  the  order  of 
removal.  Margaret  Henry  had  lived  with  her  father,  residing  with 
him  in  the  abov^-mentioned  house  as  a  member  of  his  family,  for 
many  years,  until  she  left  his  house  without  bis  consent,  about  four 
years  previous  to  tiie  date  of  the  order,  and  went  to  live  in  the  parish 
of  St  Giles  without,  Cripplegate,  with  a  laboring  man,  by  whom 
she  had  a  family  of  children,  and  who  was  the  father  of  tiie  child 
named  in  the  order  with  her.  She  lived  with  that  man  as  his  wife, 
and  he  during  bia  life  supported  her  by  his  labor,  and  after  his  death, 
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which  took  place  about  eleven  months  before  she  became  chars^eable 
to  the  respondent  parish,  she  still  lived  in  lodgings  hired  and  paid 
for  by  herself  in  the  respondent  parish,  sapportmg  herself  by  selling 
fimit  . 

Daring  these  four  years  she,  on  two  or  three  occasions  when  she 
had  had  a  qnaiiel  with  the  man  she  cohabited  with,  went  home  to 
her  parents  for  a  fortnight  or  three  weeks  at  a  time,  and  after  this 
visit,  returned  to  live  with  the  same  man,  as  before.  While  she  was 
living  in  lodgings  after  the  death  of  the  man  with  whom  she  had  so 
cohabited  and  Hved  with  as  his  wife,  her  mother  at  several  times 
gave  her  victuals,  but  she  never  sl^t  at  her  parents'  home  firom  the 
time  of  the  man's  death  with  whom  she  cohabited.  Being,  how- 
ever, unable  to  support  herself,  she,  without  the  knowledge  or  consent 
of  her  parents,  and  one  month  before  she  arrived  at  the  age  of 
twenty-one  years,  applied  for  relief  to  the  respondent  parish,  where* 
upon  she  was,  together  with  her  bastard  child,  taken  into  the  work- 
house,  and  thence  maintained  at  the  charge  of  the  respondent  parish 
until  the  hearing  of  this  appeal,  bv  which  time  she  had  arrived  at 
the  age  of  twenty-one.  She  had  done  no  act  to  gain  a  settlement 
ior  herself 

The  question  for  the  opinion  of  the  court  wa%  whether  on  the 
above  redted  grounds  of  removal  and  the  above-mentioned  facts^ 
the  respondent  parish  was  precluded  from  removing  the  pauper  Mar- 
garet Henry  to  the  appellant  parish  as  the  place  of  her  legal  set- 
tlemeiit. 

If  tiie  court  should  be  of  opinion  that  they  were  not  precluded 
thereby,  then  the  order  of  Sessions  was  to  be  quashed,  and  the  order 
of  removal  ocHifirmed.  But  if  the  court  should  think  that  the  respond- 
ent parish  was  thereby  precluded,  then  the  order  of  Sessions  was 
to  be  confirmed. 

BaUaaUine^  in  suppcnrt  of  the  order  of  Sessions.  This  question  turns 
on  the  8  &  9  Vict  c.  117,  s.  2,^  which  provides  for  the  removal  of 
paupers  not  having  settlements  in  England  to  the  place  of  their 
birth  in  Scotland,  Ireland,  or  in  the  Isle  of  Man,  &c.  upon  his  or 
her  becoming  "chargeable  to  any  parish  in  England  by  reason  of 

1  The  S  &  9  Vict  e.  117,  repeals  all  former  acts  relatixig  to  the  removal  of  Irish,  &c. 
paupers  from  theparishes  to  ¥mich  they  are  chai^geable,  and  enacts  by  — 

Section  2.  "  That  if  any  person  bom  in  Scotland  or  Ireland,  &c.  not  settled  in  Ens- 
land,  bec<Mne  chai^eable  to  any  parish  in  England  by  reason  of  relief  given  to  himseu* 
or  herself,  or  to  his  wife,  or  to  any  legitimate  or  bastard  child,  such  person,  his  wife, 
and  any  child  so  chargeable  shall  l>e  liable  to  be  removed  respectiveljr  to  Scotland,  Ire- 
land, &c. ;  and  if  the  guardians  of  such  parish,  or  of  an^  union  in  which  the  same  may 
be  comprised,  pr,  where  there  are  no  such  guardians,  if  the  overseers  of  such  parish, 
complain  thereof  to  any  one  justice  of  the  peace,  such  justice  may,  if  such  person  do 
not  attend  voluntarily,  summon  him  to  come  before  any  two  justices  of  the  peace,  at 
any  time  and  place  to  be  named  in  the  summons;  and  at  such  time  and  place,  or  on 
the  attendance  of  such  person,  any  two  justices  may  hear  and  examine  into  the  matter 
of  such  complaint,  and  if  it  be  maae  to  appear  to  their  satisfaction  that  such  person  is 
Cable  to  be  removed  as  aibresaid,  and  it  they  see  fit,  they  may  make  and  issue  a  war- 
rant under  their  hands  uid  teab  to  remove  such  person  forthwith  at  the  expense  of 
such  union  or  parish." 
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relief  given  to  himself  or  herself,  or  to  his  wife,  or  to  any  legiti* 
mate  or  bastard  child."  Here,  at  the  time  of  n>aking  the  order  for 
the  removal  of  Margaret  Henry  the  pauper,  she  had  done  no  act 
to  emancipate  herseli^  and  still  continued  a  member  of  her  father's 
family;  the  father  therefore,  by  relief  given  to  her,  became  chargeable 
to  the  respondent  parish,  and  the  removal  should  have  been  under 
the  above  act 

[LoRD^  Campbell,  C.  J.  But  if  the  pauper  cannot  properly  be 
removed  to  Ireland,  then  resort  must  be  had  to  her  birth'  setuement] 

It  was  so  decided  in  The  Queen  v.  All  SaintSj  Derby,  19  Law  J. 
Bep.  (n.  s.)  M.  C.  14.  This  case  involves  the  question,  whether  the 
Court  will  establish  any  intermediate  status  betwisen  emancipation 
and  non-emancipation.  The  authorities  recognize  none.  '  The  King 
V.  the  Inhabitants  of  Leeds,  4  B.  &  Aid.  498 ;  I%e  King  v.  Mile  End 
Old  Tbwn,  4  Ad.  &  E.  196 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  M.  C.  42. 
There  is  much  here  to  shew  an  intention  on  the  pauper's  part  to  return 
to  her  father's  house,  and  in  The  Queen  v.  All  Saints,  Derby,  Erie,  J. 
says,  the  separation  from  the  father  must  be  permanent  to  warrant 
removal  to  the  birth  settlement. 

[Patteson,  J.  Does  not  the  9  &  10  Vict  c  66,  affect  this  question, 
and  render  the  father  irremovable  by  reason  of  five  years'  residence  ?] 

[Lord  Campbell,  C.  J.  Unless  the  pauper  can  be  removed  with 
the  father  as  part  of  the  family,  she  may  be  removed  to  her  birth  set- 
dement] 

No  objection  on  the  ground  of  irremovability  by  five  years'  residence 
is  raised  on  the  grounds  of  appeal,^  and  therefore  it  comes  to  the  sole 
question  whether  the  father  was  removable  to  Ireland  by  reason  of 
chargeability.  Now,  the  daughter  was  under  twenty-one,  and  une- 
mancipated,  and  therefore  formed  part  of  her  father's  family  so  as  to 
render  him  chargeable  by  relief  given  to  her  under  8  &  9  Vict  c«  117. 
That  she  was  not  emancipated  is  clear  from  The  King  v.  Uckfield,  5 
M.  &  S.  214.  If  this  were  an  Englishman  an  order  could  be  made 
upon  him  to  support  his  child ;  and  if  he  could  not  do  so,  he  would 
then  become  chargeable,  and  might  be  removed 

[Lord  Campbell,  C.  J.  The  daughter  might  in  that  case  be  removed 
to  her  father's  settlement] 

Relief  given  to  an  unemancipated  child  is,  in  effect,  an  intrusion  of 
the  father  into  the  parish  giving  the  relief.  She  is  domiciled  where 
her  father  resides. 

[Coleridge^  J.  According  to  that  a  person  might  be  chargeable  to 
two  parishes  at  the  same  time.] 

The  8  &  9  Vict  c  117,  does  not  provide  that  the  Irish  person  must 
be  resident  in  the  parish  by  which  the  relief  is  given  so  as  to  become 
chargeable  to  it  By  reason  of  relief  given  to  one  of  his  family  he 
becomes  constructively  chargeable  to  the  relieving  parish. 

[Patteson,  J.  But  how  can  that  parish  remove  him  as  he  is  not 
in  It  ?] 

There  is  nothing  in  the  act  to  shew  that  he  must  be  removed  out 

1  It  was  agreed  by  the  respondents  that  this  question  was  not  raised. 
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of  the  parish  to  which  he  is  chaigeable.  In  The  Queen  v.  All  SatnU^ 
Derbyj  it  was  not  contended  that  the  father  ooiUd  not  have  been 
removed  if  he  bad  been  found.  A  summons  may  issue  to  bring  up 
the  father  before  the  justices,  and  if  he  does  not  then  support  his 
daughter,  he  and  all  his  family  may  be  removed  to  Ireland. 

Pashley  and  JP.  Russellj  who  appeared  for  the  respondents,  were  not 
called  upon. 

Lord  Campbell,  C.  J.  I  think  the  order  of  Sessions  should  be 
quashed  upon  the  short  ground  that  the  pauper  was  born  in  St.  James's, 
Westminster,  and  being  chargeable  to  St  Giles's,  Cripplegate,  was 
there  removed, — and  there  she  must  be  maintained,  unless  St.  James's, 
can  shew  that  there  is  some  other  {)arish  to  which  she  ought  to  be 
sent.  She  has  gained  no  settlement  in  her  own  right,  and  her  father 
and  mother  being  Irish  people  have  no  settlement  Therefore,  the 
only  way  in  which  St  James's  could  get  rid  of  her  is,  by  shewing  that 
she  and  her  children  could  be  sent  to  Ireland.  I  think  that  they  could 
not  be  sent  there  because  her  father  could  not,  as  be  never  appears  to 
have  entered  the  parish  of  St  Giles's,  Cripplegate,  and,  therefore,  no 
means  exist  of  removing  him  to  Ireland. 

Patteson,  J.  Here  the  removal  to  the  pauper's  birth  settlement  Is 
prima  facie  good.  Supposing  tiiat  this  order  were  quashed,  the  pauper 
must  so  back  to  St  Giles's,  Cripplegate.  What  is  that  parish  then 
to  do  f  They  clearly  cannot  remove  her  to  St  Sepulchre's  where  her 
father  resides,  because  the  father  is  not  settled  there,  and  I  know  of 
uo  such  thing  as  *  an  order  to  remove  a  pauper  child  to  its  parents. 
What  is  argued  is,  that  the  father  being  confftruetivelv  chargeable  to 
St  Giles's,  he  may.  be  removed  out  of  the  parish  of  St  Sepulchre 
where  he  is.  I  know  of  no  case  where  such  an  oider  has  been  mado. 
Therefore,  I  think  this  order  of  removal  to  St  James's  is  valid,  because 
it  seems  impossible  to  do  any  thing  else  with  the  pauper. 

Coleridge,  J.  I  ain  of  the  same  opinion,  and  upon  the  same  short 
ground.  The.  conteiiition  is,  that  the  father  and  mother,  with  their 
children,  may  be  removed  to  Ireland.  This  can  only  be  done  under 
the  8  &  9  Vict  c  117 ;  and  unless  the  condition  precedent,  in  section 
2,  of  the  father  and  mother  becoming  chargeable  be  satisfied,  that  act 
will  not  apply.  Now,  it  is  certainly  not  said  that  any  person  born  in 
Ireland,  &c.,  who  shall  be  chargeable  to  any  parish,  and  being  resident 
there,  may  be  removed  to  Ireland ;  but  in  order  to  construe  that  pro- 
vision, we  must  remember  that  it  is  something  appended  to  the  general 
law  of  settlement  and  removal,  and  we  must  assume  that  the  ordinary 
conditions  of  removals  apply  to  it,  one  of  which  is,  that  the  person 
removed  must  be  resident  in  the  parish  firom  which  he  is  removed. 

WiGHTMAN,  J.  The  whole  of  Mr.  Ballantine's  argument  is  founded 
upon  the  supposition  that  the  pauper's  father,  who  is  living  in  another 
parish,  became  chargeable  to  the  respondent  parish.     It  seems  to  me 

33* 
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that  he  did  not  become  so  chargeable  within  the  meaning  of  the  8  &  9 
Vict.  c.  117,  and,  therefore,  coiSd  not  be  removed  to  Lreland. 

Order  of  Sessions  quashed. 


Regina  v.  Stapylton.^ 

Bail  Conrt,  NoTember  15, 1851. 

County  Court  —  Interpleader  Summons — Notice  and  Particulars  of 

Claim, 

The  goods  on  G.'sjpTemises  haying  been  seized  in  execation  on  a  jndgment  against  him  in 
a  county  court,  K.  put  in  the  foUowing  claim  in  respect  of  them :  — I  gi^e  you  notice,  that 
by  a  certain  indenture,  dated,  &c.,  between  G.  of  the  one  part  and  me  ot  the  other  part, 
reciting,  &c,  G.  did  grant,  convey,  and  assign  unto  me  all  the  household  goods,  fumiture, 
personal  estate,  and  effects  whatsoever  of  him  the  said  G.  then  or  at  any  time  thereaiier 
durine  the  continuance  of  the  said  security  about  his  houses,  brewery,  and  premises,  &c. 
I  do  hereby  claim  all  and  singular  the  goods  and  chattels  mentioned  and  intended  to  be 
assigned  by  the  deed,  and  which  were  in  uie  possession  of  G.  upon  the  execution  of  the  said 
deed,  and  whidi  said  goods  and  dutttels,  or  some  part  thereof,  have  been  seised  and  taken 
possession  of  by  you  by  virtue  of  a  certain  writ,  ic  On  the  hearing  of  the  interpleader 
summons,  the  county  court  judge  held  that  the  notice  and  particulars  of  claim  were  insuffi- 
cient for  want  of  an  inventory  spec^^g  which  of  the  goods  and  chattels  seized  by  th0 
bailiff  were  claimed  by  H.,  and  consequently  refused  to  adjudicate  upon  the  daim. 

The  court  made  absolute  a  rule  for  a  mandamus  calling  upon  the  county  court  judge  to 
proceed  upon  the  interpleader  summons,  and  to  hear  and  determine  upon  the  daun. 

This  was  a  rule  nisi  for  a  mandamus  to  H.  Stapylton,  Esq.,  Judge 
of  the  county  court  at  Darlington,  in  tiie  county  of  Durham,  com- 
manding him  to  proceed  upon  an  interpleader  summons,  and  to  hear 
and  determine  upon  the  claim. 

Execution  had  issued,  against  one  AFGreorge,  out  of  the  county 
court,  in  a  suit  brought  against  him  by  one  Helmer,  and  in  pursuance 
thereof  the  bailiff  of  the  court  had  entered  the  defendant's  house  and 
taken  in  execution  the  goods  oji  the  premises.  One  Heslop  thereupon 
made  a  daim  in  respect  of  the  goods  so  seized,  and  an  interpleader 
summons  was  taken  out 

The  following  notice  and  particulars  of  Ms  daim  were  given  by 
Heslop. 

«  To  J.  C.  Marshall,  Esq.,  derk  of  the  county  court  of  Durham,  as 
Darlington,  and  to  Mr.  George  Taylor,  the  high  bailiff,  and  to  Mr.  W. 
Olive,  the  assistant  bailiff  of  the  said  county  court 

<<  I,  the  undersigned  Robert  Heslop,  of  Darlington,  in  the  county  of 
Durham,  spirit-merchant,  do  hereby  give  you  notice  that  by  virtue  of 
a  certain  mdenture  of  mortgage,  bearing  date  the  5th  of  February, 
1851,  and  made  between  J.  H.  M'Greorge,  of  Darlington,  in  the  county 
of  Durham,  innkeeper,  of  the  one  part,  and  me,  the  said  B.  Heslop, 
of  the  other  part,  and  therein  reciting  that  the  said  J.  H.  M' George 

1  21  Law  J.  Bep.  (ir.  s.)  Q.  B.  8 ;  15  Jur.  1177. 


COURT  OP  QUEEN'S  BENCH,  1851.  391 

Regina  v,  Btvpyltaa, 

was  then  justly  and  tnily  indebted  to  me,  the  said  R.  Heslop,  in  the 
sum  of  348/.  7s.  lOtL  for  goods  sold  and  delivered,  rent,  and  for  money 
lent,  as  he,  the  said  J.  H.  IVF  George,  did  thereby  acknowledge,  and  I, 
the  said  K  Heslop,  having  demanded  payment  of  the  said  sum,  and 
the  said  J.  H.  M' George,  not  being  able  then  to  pay  the  same,  had 
agreed  to  execute  the  said  indenture  for  the  purposes  therewith  express- 
ed, it  is  by  the  said  indenture  witnessed,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  348/.  7s,  lOd,  then  due 
and  owing  as  aforesaid,  as  he,  the  said  J.  H.  M' George,  doth  thereby 
acknowledge,  he  the  said  J.  H.  M'George  did  by  the  said  indenture 
grant,  convey,  and  assign  unto  me  the  said  R.  Heslop,  my  executors, 
administrators  and  assigns,  all  the  household  goods  and  furniture, 
plate,  linen,  and  china,  carts,  carriages,  horses,  casks,  fixtures,  personal 
estate  and  efiects  whatsoever  of  him  the  said  J.  H.  M'George  then  or 
at  any  time  thereafter  during  the  continuance  of  the  said  security  in 
or  about  his  houses,  brewery,  and  premises  at  Darlington  aforesaid 
and  Fayhill,  in  the  said  county  of  Durham,  or  elsewhere ;  to  have  and 
to  hold  all  the  goods,  chattels,  and  premises  thereby  conveyed  or 
assigned,  or  intended  so  to  be,  unto  me  the  said  B.  Heslop,  my  exe- 
cutors, administrators,  and  assims."  [The  notice  further  recited  that 
this  was  subject  to  the  trusts  of  the  deed,  and  that  there  was  a  power 
of  sale  on  default  of  payment  of  the  sum  of  348/.  75. 10^,  and  then 
proceeded] — "  I  do  hereby  daim  all  and  singular  the  said  goods  and 
chattels  mentioned  and  intended  to  be  assigned  by  the  said  deed,  and 
which  were  in  the  possession  of  the  said  J.  H.  RTGeorge  upon  the 
execution  of  the  said  deed,  and  which  said  goods  and  chattels,  or 
some  part  thereof,  have  been  seized  and  taken  possession  of  by  you, 
in  virtue  of  a  certain  writ  of  execution,  wherein  J.  S.  Helmer  is  the 
plaintijf,  and  the  said  J.  H.  M'George  is  the  defendant,  or  by  other 
process  issued  out  of  the  said  county  court  of  Durham  at  Barnard 
Castle,  Darlington,  or  elsewhere,  and  I  do  hereby  daim  the  said  goods 
and  chattels,  or  such  part  thereof  as  are  now  in  your  custody  or  pos- 
session by  virtue  of  the  said  mortgage  deed."  [It  then  averred  the 
principal  sum  and  interest  due  and  owing.] 

^  B.  Heslop. 

''  Dated  this  3d  day  of  May,  1851.'* 

The  interpleader  summons  came  on  to  be  heard  before  the  county 
court  judge  on  the  14th  of  May,  when  an  objection  was  taken  by  the 
execution  creditor  that  there  ought  to  have  been  a  schedule  or  inven- 
tory specifying  the  articles  claimed  by  Heslop  and  seized  by  the  bailiff. 
The  judge  held  the  notice  and  particulars  insufficient,  and  refused  to 
adjudicate  upon  the  claim. 

Atkinson  showed  cause.  The  particulars  of  claim  are  insufficient 
There  ought  to  have  been  an  inventory  and  schedule  to  enable  the 
court  to  know  what  goods  were  daimed.  The  mortgage  deed  pro- 
fesses to  assign  not  only  the  goods  on  the  premises,  but  any  that 
might  thereafter  be  on  the  premises  during  the  continuance  of  the 
security.  It  is  clearly  inoperative  as  to  the  latter  portion  of  goods. 
The  bailiff  is  placed  in  great  difficulty.    He  cannot  tell  which  of  the 
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goods  so  on  the  premises  belonged  to  Heslop.  Uie  Queen  t.  Siduxfds^ 
20  Law  J.  Eep.  (n.  s.)  Q.  B.  351 ;  s.  a  3  Eng.  Bep.  410,  dpe^  jofot 
govern  this  case. 

Lush^  in  support  of  the  rule,  was  not  called  upon*. 

WiGHTMAN)  J.  The  eountv  court  judge,  if:  he  had  thought  fit, 
might  have  required  a  particular  to  have  beenddiivered:  that  is  jQre- 
quently  done.  But  here  he  has  rejected  the  daim  altogether.  This 
is  the  ordinary  course  when  a  party  claims  the  whole,  and  is  entitled 
to  part  The  judge  will  take  care  that  he  does  not  get  too  much. 
The  bailiff  is  in  no  dfficulty ;  he  slips  out  of  the  proceeding  altoge* 
ther,  because  the  issue  is  between  the  claimant  and  execution  creditor. 
All  that  the  bailiff  has  to  do  is  to  interplead.  The  rule  must  be 
absolute.  Ruie  absolute. 


£i  re  BowEN.* 

NoYember  4,  1851. 

RrohibUion — Insolvency — 5  ^  6  Vict  c.  116  —  Protection  from  Pro- 

cess  —  Debts  less  than  300?. — Jurisdiction. 

A  petitioned  the  covntj  cotut  for  protection  fit)m  process  mider  5  and  6  Vict.  c.  116,  as  « 
trader  owing  debts  amonnting  in  the  whole  to  less  than  300^  '  It-appeaared  that  he  had 
preyioufllj  presented  a  similar  petition  and  obtained  a  final  order  for  protection,  and  that 
the  debts  specified  in  the  schedule  to  the  former  petition  were  still  unpaid.  The  whole 
amount  of  tne  debts  stated  in  both  schedules  exceeded  3002.  The  judge  decided  that  he 
was  entitled  to  protection  as  a  trader  owing  debts  amounting  in  the  whole  to  less  than 

Heldy  that  (assuming  the  dedsion  to  be  erroneous)  a  prohibition  could  not  be  granted,  a« 
this  was  a  question  which  the  judge  had  jurisdiction  to  determine.    But 

QiMere— whether  the  decision  was  erroneous. 

Tamerlane  Bowen,  ou  the  14th  of  May,  1851,  presented  a  petition 
to  the  Dorking  County  Court  of  Surry  for  protection  from  process 
under  5  and  6  Vict.  c.  116,  and  therein  described  himself  as  a  trader 
owing  debts  amounting  in  the  whole  to  less  than  300^,  and  he  set 
forth  in  the  schedule  to  such  petition  debts  amounting  to  242/.  Os,  Id. 
On  the  day  appointed  for  the  first  examination,  the  petitioner  was 
sworn,  and  in  answer  to  questions  put  to  him,  on  behalf  of  a  creditor, 
he  admitted  that  in  tiie  year  1843  he  had  petitioned  the  Court  of 
Bankruptcy  for  protection  from  process  as  a  trader  owing  debts 
amounting  to  less  than  800/.,  upon  which  petition  he  had  obtained  a 
final  order  in  the  same  year,  and  that  the  debts  from  which  he  had 
then  applied  to  be  protected,  and  stated  in  his  then  schedule,  amounted 

1 21  Law  J.  Besp^  (x.  s.)  Q.  B.  10 ;  16  Jar.  1196. 
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to  219/.  17«.  lOdL,  the  whole  of  which  were  still  unpaid ;  that  he  had 
continued  to  be  a  trader  ever  since  that  period,  and  that  the  debts  in 
the  schedule  to  the  petition  presented  to  the  Dorking  county  court, 
independent  of  those  stated  in  the  schedule  to  the  petition  of  1843, 
amounted  to  242ZL  O5.  Id,  Upon  this,  the  attorney  for  the  opposing 
creditor  submitted  that  the  judge  of  the  county  court  had  no  jurisdic- 
tion to  grant  the  protection  prayed,  as  the  debts  under  the  two  insol- 
Tcncies  together  amounted  to  4612.  lis.  lid.,  the  whole  of  which  was 
still  unpaid,  and  requested  the  judge  to  abstain  from  further  proceed- 
ings. The  judge,  however,  decided  upon  granting  the  interim  order, 
and  fixed  the  18th  of  July,  1851,  for  granting  the  final  order.  Be- 
fore that  time  a  summons  for  a  writ  01  prohibition  had  been  .issued 
at  chambers,  and  the  matter  had  been  referred  by  Patteson,  J.,  to 
the  full  court,  the  county  court  judge  being  requested  to  renew  the 
interim  order  in  the  mean  time.     Upon  affidavits  stating  these  facts, 

Keane  now  moved  for  a  rule  calling  upon  the  judge  of  the  county 
court,  and  on  Bowen,  to  show  cause  why  a  writ  of  prohibition 
should  not  issue  to  restrain  the  judge  from  further  proceeding  upon 
the  said  petition.  Under  the  5  and  6  Vict.  c.  116,  s.  1,  the  power  to 
grant  protection  from  process  exists,  in  the  case  of  a  trader,  only 
where  he  owes  ^  debts  amounting  in  the  whole  to  less  than  300/.'^ 
According  to  the  literal  meaning  of  those  words,  this  trader  owes 
debts  exceeding  300/.,  because  although  under  the  former  order  the 
petitioner  is  protected  from  being  taken  or  detained  by  any  process  in 
respect  of  the  then  existing  debts,  those  debts  still  remain  owing  by 
him.  The  remedy  is  barred,  but  the  debts  are  not  extinguished.  7 
and  8  Vict.  c.  96,  s.  22.  The  final  order  is  a  protection  only  to  the 
petitioner  himself;  it  does  not  operate  in  favor  of  his  heirs,  executors, 
or  administrators,  as  a  discharge  does  under  the  1  and  2  Vict.  c.  110, 
s.  91.  The  discharge  by  the  Insolvent  Court  of  a  person  against 
whom  a  judgment  has  been  obtained  in  the  county  court  does  not 
satisfy  the  judgment  Abley  v.  Daley  20  Law  J.  Bep.  (n.  s.)  C.  P. 
33 ;  s.  c.  1  Eng.  Rep.  359. 

[Lord  Campbell,  C.  J.  Is  he  not  somewhat  in  the  position  of  an 
uncertificated  bankrupt?] 

The  whole  estate,  present  and  future,  is  vested  in  the  assignees 
under  the  first  order.  6  and  6  Vict  c.  116,  ss.  7,  9.  What  he  now 
has  is  therefore  equally  liable  for  the  old  as  for  the  new  debts,  and 
any  order  to  be  made  upon  the  present  petition  must  (if  opera- 
tive at  all)  operate  on  the  old  as  well  as  on  the  new  debts.  But  the 
second  petition  is  altogether  void. 

r  WiGHTMAN,  J.     If  so,  there  is  no  need  to  have  a  prohibition.] 

The  creditor  may  suffer  great  hardship  if  this  protection  is  granted, 
and  he  ought  not  to  be  compelled  to  run  the  risk  of  issuing  execution 
against  the  insolvent 

[Lord  Campbell,  C.  J.  Supposing  a  judge  erroneously  decides 
tiiat  a  debt  is  barred  by  the  Statute  of  Limitations,  could  you  apply 
for  a  prohibition  ?] 

If  an  inferior  judge  decides  that  he  has  jurisdiction,  a  prohibition 
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will  lie  if  in  truth  he  has  no  jurisdiction.  Thompson  v.  Ing-hamj  19 
Law  J.  Rep.  (n.  s.)  Q.  B.  189.  Here  he  has  erroneously  decided  that 
the  trader  does  not  owe  the  former  debts  within  the  meaning  of  the 
5  and  6  Yict.  c.  110 ;  and  ])rohibition  will  lie  where  an  inferior  court 
puts  a  wrong  construction  upon  an  act  of  parliament. 

[Lord  Campbell,  C.  J.  In  that  case  the  county  court  was  ex- 
pressly forbidden  to  try  a  question  of  title,  and  the  judge's  decision 
could  not  alter  the  fact  of  title  coming  in  question.  Here  he  haa 
jurisdiction  to  inquire  whether  the  trader  owes  debts  less  than  300^] 

Lord  Campbell,  C.  J.  I  give  no  opinion  whether  these  former 
debts  are  or  are  not  to  be  reckoned  as  part  of  that  in  respect  of  which 
the  trader  seeks  to  be  protected.  It  seems  to  me  that  upon  this 
motion  we  are  called  upon  to  decide  that  question,  because  the 
county  court  judge  had  jurisdiction  to  inquire  whether  the  debts 
owing  by  the  trader  were  below  or  above  300^  in  the  whole,  and  he 
had  a  right  to  decide  whether  what  remained  due  under  the  former 
insolvency  was  to  be  taken  into  account  or  not;  and  we  cannot 
review  his  decision,  even  if  it  were  erroneous.  If  it  were  not  so, 
wherever  a  county  court  judge  made  a  mistake  in  summing  up  what 
was  due  from  a  petitioner,  we  should  be  asked  to  review  his  deciuon. 
If  he  were  to  say  a  debt  is  barred  by  the  statute  when  it  is  not  barred, 
the  party  against  whom  he  decides  might  then  come  to  this  court; 
and  so  in  almost  every  case  of  a  decision  which  ibe  party  considers 
wrong.  K  the  present  applicant  wishes  to  dispute  the  validity  of  this 
order,  he  may  do  so  in  another  mode.  If  the  judge  had  no  authcmty 
to  make  it,  it  is  a  mere  nullity,  and  can  do  no  harm.  We  are  no^ 
therefore,  called  upon  to  interfere. 

Patteson,  J.  I  am  afraid  that  this  point  must  be  raised  in  some 
other  wtiy.  K  there  is,  in  fact,  more  than  300/.  owing  frcMn  the  trader, 
the  protection  would  be  unavailing,  and  if  an  action  were  brought 
and  the  protection  pleaded,  the  question  might  foe  raised  upon  the 
record,  out  I  do  not  think  we  can  grant  a  prohilHtion.  This  is  not 
exactly  like  Gould  v.  Gapper^  5  East,  345,  where  it  was  held  that  pro- 
hibition lies  where  a  spiritual  court  puts  a  wrong  construction  upon 
a  statute.  The  county  court  is  different  from  a  court  of  peculiar 
jurisdiction.  It  is  a  temporal  court,  which  proceeds  upon  the  same 
rules  as  we  do  ourselves ;  and  therefore  we  cannot  int^fere  when  it 
has  decided  uppn  the  construction  of  a  statute  in  a  matter  over  which 
it  dearly  has  jurisdiction  to  inquire. 

WiGHTMAN,  J,  The  county  court  judge  has  authority  to  grant  a 
protection  from  process  to  any  trader  who  owes  debts  amounting  in 
the  whole  to  less  than  300L  He  must,  theref<Me,  have  jurisdiction  to 
inquire  into  the  amount  of  the  debts,  and  to  form  his  judgment  upon 
the  fact  In  anriving  at  this  decision  many  points  of  law  may  arise, 
—  for  example,  whether  a  debt  is  baned  by  the  Statute  of  Limita- 
tions or  not;  and  we  cannot  review  his  judgment  if  he  decides 
wrongly  on  any  such  point  of  law.     Thompson  v.  Ihffkam  is  different 
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from  the  present  case.  There  a  question  of  title  came  directly  in 
issae,  which  the  county  court  is  by  the  statute  expressly  forbidden  to 
try,  and  the  only  remedy  there  was  by  a  prohibition.  Here,  if  the 
protection  is  erroneously  granted  it  is  a  mere  nullity,  and  there  would 
be  little  use  in  our  prohibiting  the  proceedings. 

Rule  refused. 


COUNTY  COUKT  APPEAL. 

Chippendale  r.  The  Lancashire  and  Yorkshire  Railway 

Company.^ 

KoTember  26.  1651. 

Carrier '^'LiabilUy  for  Dofmage  to  Goods — Contract  restricting  Lia* 

bUUy^^Live  Stock — Railway  Company. 

The  plaintiff,  who  had  some  cattle  oonyeyed  by  a  railway  company,  received  for  them  a 
ticket,  which  he  signed,  containing  the  tenns  on  which  the  railway  company  carried  the 
cattle.  At  the  foot  of  the  ticket  there  was  a  clause :  "  N.  B. — Tlus  ticket  is  issued  sub- 
lect  to  the  owner  undertaking  all  risks  of  conyeyance  whatever,  as  the  company  will  not 
be  liable  for  any  injury  or  diuuige  howsoever  caused,  and  occurring  to  live  stock  of  any 
description  travelling  upon  the  L.  and  T.  Railway,  or  in  their  vehicles."  The  plaintiff 
saw  the  cattle  put  into  the  truck.  During  the  journey  some  cf  the  cattle  got  alarmed  and 
broke  out  of  the  truck  and  were  injured.  The  truck  was  so  defectively  constructed  as  to 
be  unfit  and  unsafe  for  the  conveyance  of  cattle : — 

ffddf  thai  tfiere  was  no  implied  stipulation  that  the  truck  should  be  fit  for  the  conveyance 
of  cattle  *,  and  that  the  company  were  protected  by  the  terms  of  the  ticket  from  liability 
to  the  plaintiff  for  the  damage  to  the  cattle. 

The  following  case  was  stated,  by  the  judge  of  the  County  Court 
of  Lancashire  holden  at  Wigan,  on  an  appeal  to  the  Court  of  Queen's 
Bench. 

This  is  an  action  brought  in  the  County  Conrt  of  Lancashire, 
holden  at  Wigan,  to  recover  the  sum  of  22L  4s,  the  amount  of  da* 
nages  alleged  to  have  been  sustained  by  the  plaintiff  in  consequence 
of  the  ne^igence  arid  carelessness  of  the  defendant's  servants  at 
Wigan,  whereby  the  plaintiff  suffered  the  loss  of  three  heifers,  which 
were  alleged  to  have  been  intrusted  to  the  defendants  as  carriers  for 
hire,  and  also  for  incidental  es^penses  incurred  in  and  about  the  same. 

On  the  trial  of  the  cause,  in  the  said  court,  before  William  Adam 
Hulton,  Esq.  the  judge  of  the  same  court,  and  a  jury  duly  summoned 
to  try  the  same,  on  Tuesday  the  22d  of  July  last,  the  following  facta 
appeared  in  evidence :  —  The  plaintiff  is  a  dealer  in  cattle,  and  the 
defendants  are  common  carrieis  by  railway  for  hire,  from,  among 
other  places,  Wigan  aforesaid  to  Bury,  in  the  said  county  of  Lancas* 
hire.  On  the  38th  of  May  last  the  plaintifTs  drover  brought  twelve 
head  of  cattle  to  the  Wigan  station  of  the  Lancashire  and  Yortcshire 
Bailway  Company/for  the  purpose  of  being  conveyed  upon  their  rail* 

way  to  Bury  aforesaid,  a  distance  of  sixteen  mUes,  and  they  were 

■  -  -  — — 

1  21  Law  J.  Rep.  (k.  s.)  Q.  B.  22 ;  15  Jur.  1106.  Carmn  Colebidob,  J.  and  Eble,  J. 
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driven  and  deposited  by  him,  with  the  assistance  of  the  defendants' 
servants,  into  a  track  provided  by  the  defendants,  being  one  in  ordi- 
nary use  for  the  purpose  of  conveying  cattle  along  the  line.  Before  the 
whole  of  these  cattle  were  so  deposited  in  the  truck,  the  plaintiff  him« 
self  brought  a  heifer  down  to  the  station,  which  in  his  presence  was 
also  driven  and  deposited  in  the  truck,  and  the  door  of  the  truck  was 
then  closed.  The  plaintiff  then  went  into  the  company's  office  and 
paid  8^.  for  the  carriage,  being  after  the  rate  of  6<2.  per  mile  for  the 
track  for  sixteen  miles,  and  received  a  free  pass  for  his  drover  to  go 
by  the  same  train  as  the  cattle,  and  the  plaintiff  signed  a  pass-ticket 
in  the  following  terms:  — 


"  Lancashire  and  Yoikshire  Railway,  District  No.  42. 

Lire  Stock  Department, 

No.  of 
Wagon. 

Description. 

1 

Amount. 

i 

i 

^ 

Wigan  Sution, 
May  28, 1651. 

1520 

13 

1 
1 

Beasts 

Rope 
Rope  net 

8 

One  man*s 

fore 

8,d, 
80 

14 

94 

Name, 

William  Chipoendale. 

Address,  Buy. 

From 

Wigan  to  Buy. 

John  Hardy,  Cleric 

"  N.  B.  —  This  ticket  is  issued  subject  to  the  owner  undertaking  all  risks  of  conyejanoe 
whaterer,  as  the  company  will  not  be  responsible  for  any  injury  or  damaee  howsoeyer  caused 
occurring  to  liye  stock  of  any  description  trayelling  upon  ue  Lancauiire  and  Toricshire 
Railway,  or  in  their  yehidcs. 

A  duplicate  of  this  ticket  was  delivered  to  the  plaintiff,  which  he 
took  with  him. 

On  the  truck  containing  the  cattle  in  question  reaching  the  main 
line  the  cattle  became  alarmed,  and  three  of  them  escapra  from  the 
track  through  a  space  between  the  close-boarding  at  the  lower  part  of 
the  side  truck,  and  a  rail  which  ran  round  the  top  of  the  truck ;  two  of 
the  heifers  were  killed  and  the  third  was  much  injured. 

It  was  contended,  by  the  plaintiff's  advocate,  that  the  defendants 
were  liable  notwithstanding  the  special  contract,  as  the  truck  was 
defectively  constructed  for  the  purpose  'of  conveying  cattle  by  reason 
of  the  space  between  the  top  rail  of  the  truck  and  the  close-boarding 
being  too  great. 

The  learned  judge  held  that  the  plaintiff^  having  entered  into  the 
special  contract  as  before  mentioned,  had  no  ground  of  action,  and 
that  the  defendants  were  not  liable  for  the  injuries  so  occasioned  to 
the  cattle ;  but  at  the  request  of  the  plaintiff's  advocate,  he  asked  the 
jury  to  give  their  opinion,  whether  the  truck  in  question  was  unfit  and 
unsafe  for  the  purpose  of  conveying  catde  along  the  line,  and  if  they 
considered  that  it  was  so  unfit  and  unsafe  that  they  should  say  what 
damage  the  plaintiff  had  sustained. 

The  jury  found  that  they  considered  the  truck  in  question  was  so 
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defectively  constructed  as  to  be  unfit  and  unsare  for  the  purpose  of 
conveying  cattle  along  the  line,  and  that  they  considered  that  the 
plsdntifT  had  sustained  damage  to  the  amount  of  21L  4s.  The  judge 
directed  a  verdict  to  be  entered  for  the  defendants. 

The  question  for  the  opinion  of  the  Court  of  Queen's  Bench  was, 
whether  the  defendants  were  liable  for  the  damage  so  occasioned,  as 
the  plaintiff  had  entered  into  the  special  contract,  as  above  stated* 
If  the  Court  of  Queen's  Bench  should  be  of  that  opinion,  the  verdict 
was  to  be  entered  for  the  plaintiff  for  the  sum  of  21L  4^.,  otherwise 
the  verdict  was  to  stand  and  remain  in  force. 

Cowlings  for  the  appellant,  the  plaintiff  below.  The  defendants  are 
common  carriers,  and  therefore  primA  fade  liable  at  common  law  for 
defects  in  the  construction  of  their  carriages,  by  which  damage  accrues 
to  the  goods  intrusted  to  them  to  carry.  The  jury  have  found  that 
the  truck  was  defective  and  unfit  for  the  conveyance  of  cattle.  The 
injury  to  the  cattle  happened  in  consequence  of  this  defective  con- 
struction.  The  company  attempt,  by  means  of  the  ticket  delivered  to 
the  owner  of  the  beasts,  to  qualify  their  common  law  liability.  The 
terms  of  this  ticket  cannot  be  construed  literally :  if  they  were,  the 
company  would  not  be  liable  for  any  gross  negligence  or  wilful  mis- 
feasance on  their  part  The  law  win  not  allow  a  carrier  to  exempt 
himself  from  all  responsibility.  The  terms  must  receive  an  equitable 
and  limited  construction.  It  must  be  presumed  that  both  parties 
contracted  on  the  assumption  that  the  carriage  in  which  the  cattle 
were  to  be  placed  was  in  a  good  and  perfect  condition  and  fit  for  th& 
service.  The  case  of  a  contract  for  insurance  on  a  s];iip  is  somewhat 
analogous.  Though  nothing  is  specified  in  the  policy  respecting  the 
condition  of  the  vessel,  there  is  always  an  implied  condition  that  the 
ship  should  be  seaworthy,  hgon  v.  MellSj  5  East,  428,  is  quite  in 
point,  to  shew  that  in  such  a  contract  as  this  the  court  will  introduce 
the  implied  condition  that  the  carriage  is  a  fit  and  proper  convey- 
ance, and  will  not  construe  the  contract  bv  the  literal  words.  It 
is  clear  that  a  carrier  cannot,  by  these  general  terms,  limit  his  respou-^ 
sibility  for  gross  negligence.  In  OameU  v.  WUlanj  5  B.  &  Aid..  53^ 
though  the  carrier  stipulated  not  to  be  liable  for  parcels  above  S^ 
value,  if.  lost  or  damaged,  unless  an  insurance  was  paid^  he  was  still 
held  responsible  for  a  Tost  parcel,  where  he  had  wilfully  divested  him- 
self of  the  charge  of  carrying  the  parcel  to  its  destination  and  intrust- 
ing it  t^  another  to  carry.  Story  on  Bailments,  264, 2d  ed.  Austin  v.. 
The  Manchester^  Sheffield  and  Lincolnshire  Railway  Compaany^  20  Law 
J.  Rep.  (n.  s.)  Q.  B.  440,  s.  c.  5  Eng.  Bep.  329,  is  distinffuisbable :  that 
case  turned  on  a  point  of  pleading.  Shaw  v.  The  York  and  North 
Midland  Railway  Company^  18  Law  J.  Bep.  (n.  s.)  Q.  B.  181,  was 
decided  on  the  ground  of  variance ;  and  only  decided  that  a  carrier 
who  had  given  a  ticket  restricting  his  responsibility  was  not  bound  to 
carry  according  to  his  common  law  Uability.  But  the  court  did  not 
say  how  far  the  restriction  operated.  The  question  as  to  the  extent 
of  the  liability  did  not  arise. 

VOL.  VII.  34 
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Tamlinson,  for  the  respondents,  was  not  called  upon. 

Coleridge,  J.  I  quite  agree  that  the  question  here  turns  upon  the 
proper  construction  to  be  put  upon  the  nata  bene  under  the  ticket,  for 
that  is  the  contract  between  the  parties.  Nothing  can  be  more  general 
than  these  words:  ^  This  ticket  is  given  subject  to  the  owner's  under- 
taking all  risks  of  conveyance  whatever,  as  the  company  will  not  be 
responsible  for  any  injury  or  damage,  howsoever  caused,  occurring*to 
live  stock  of  any  description  travelling  upon  the  Lancashire  and 
Yorkshire  Railway  or  in  their  vehicles."  To  take  this  literally  would 
certainly  be  to  exempt  the  company  in  all  cases  whatever  against  any 
risks  of  conveyance  and  against  any  injury  or  damage  accruing  to  the 
animals  whUe  travelling.  The  counsel  for  the  appellant  allows  that^ 
but  says  that  the  ticket  cannot  be  construed  so  literally ;  and,  resting 
on  the  authority  of  Lyon  v.  Melhj  seeks  to  introduce  a  qualification! 
tiiat  the  carriage  is  to  be  fit  for  the  journey,  or,  to  borrow  a  phrase 
firom  contracts  of  insurance,  ^seaworthy."  Now,  the  case  of  Lyon  v. 
MeUs  was  purely  one  of  construction  also.  The  court  reasoned  from 
tlie  particular  exception  in  the  case  of  want  of  ordinary  care  in  the 
master  and  crew,  that  it  must  be  intended  that  want  of  ordinary  care 
in  the  owner  was  also  excepted;  and  that  it  was  a  want  of  ordinary 
care  on  his  pcurt  in  not  providing  a  proper  vesseL  Now,  the  words 
here  do  not  leave  us  open  to  adopt  any  such  ground  of  constructioa 
as  in  that  case.  Nor  is  there  any  thing  in  the  nature  of  things  which 
renders  it  necessary  to  do  sa  The  plsuntiif  had  a  full  opportunity  of 
knowing  what  the  carriaffe  was,  for  it  is  found  that  he  saw  one  of  the 
beasts  put  into  it  Ck>nuiing  myself,  therefore,  to  the  circumstances 
of  this  case,  and  by  no  means  laying  down  any  general  rule  whatever, 
I  am  of  opinion  that  the  plaintiff  was  not  entitled  to  maintain  this 
action,  and  that  by  the  terms  of  the  ticket  it  is  to  be  understood  that 
the  plaintiff  took  upon  himself  all  xisk  whatever  of  damage  to  the 
animals  during  the  journey,  and  that  conaeqiieatly  the  company  are 
folly  protected 

Erlb,  J.  I  think  that  the  j^aintiff  entered  into  a  contract,  by  which 
he  undertook  not  to  call  upon  the  company  for  any  damage  such  as 
that  which  has  accrued.  - 1  take  it  that  the  carriage  was  fit  for  the 

J'ourney  and  fit  for  the  weight,  and  that  the  damage  has  entirely  arisen 
rom  the  freight  being  living  animals,  who  made  an  effort  to  escape, 
and  so  injured  themselves.  That  seems  to  me  to  be  a  risk  for  which 
the  company  peculiarly  said  that  they  would  not  be  responsible.  I 
think  that  a  limitation,  however  wide  in  its  terms,  beinff  in. respect  of 
live  stock,  is  reasonable ;  for  though  domestic  animals  might  be  earned 
safely,  it  might  be  almost  impossible  to  carry  wild  ones  without  injury- 

Judgment  qfirmed^  uriih  cositu 
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Beoina,  on  the  prosecution  of  the  Ovbrsebrb  op  Pbeston,  v.  Tha 

Overseers  of  Much  Hoole.^ 

November  12. 1851. 

Order  of  Removal— 9  8f  10  Vkt  c.  66— 11 4-12  Vxct.  c.  Ill— Remov- 
.    abilHy  of  Wift  and  Children — Irishman — Maiden  Settlement. 

An  Iiishman  who  had  g;ained  no  settlement  in  England  had  resided  with  his  family  in  tht, 
rcn>ondent  parish  for  more  than  five  years  up  to  November,  1849,  when  he  deserted  them,' 
and  went  to  America.    His  wife  and  children  continned  to  reside  in  the  respondent  parish 
until  December,  1849,  when  they  became  chargeable,  and  were  removed  by  an  order  to  the 
appellant  parish,  where  the  wife  had  a  maiden  settlement:  — 

Beld,  first,  that  the  wife  and  children  were  removable  from  the  respondent  parish ;  and 
secondly,  that  they  were  properiy  removed  to  the  wife's  maiden  settlement 

On  the  25th  of  December,  1849,  an  order  was  made  by  two  jnsticet 
of  the  peace  for  the  borowh  of  Preston,  in  the  county  of  Lancaster 
for  the  removal  of  Ann  Ward,  wife  of  Michael  Ward,  and  her  six 
children  from  the  township  of  Pkeston  to  the  township  of  Much  HoolOi 
in  the  said  county  of  Lancaster.  The  overseers  of  Much  Hoole  gav# 
notice  of  appeal  against  the  order  on  the  16th  of  January,  1860;  and 
thereupon  the  following  case  was  stated  by  the  parties  for  the  opinion 
of  the  court,  under  the  11  &  12  Vict  c.  4^  s*  11 ;  it  being  agrecKi  that 
a  judgment  in  conformity  with  the  decision  of  this  court  should  be 
entered  at  the  Quarter  Sessions. 

Michael  Ward,  the  husband  of  the  paaper  Ann  Ward,  is  an  Irish- 
man, and  has  not  acqiured  any  settlement  in  England.  In  the  month 
of  May,  1836,  the  said  Michael  Ward  married  the  said  Ann  Wardf 
who  then  had  and  still  has  a  maiden  settlement  in  the  township  of 
Much  Hoole.  The  several  children  mentioned  in  the  said  order  are 
the  lawful  issue  of  the  said  Michael  Ward  and  Ann  his  wife.  The 
said  Michael  Ward  and  Ann  his  wife  had  respectively  resided  more 
than  five  years  next  before  the  16th  of  November,  lo49,  in  the  said 
township  of  Preston,  and  they  and  their  said  family  were  then  inre- 
movable  therefrom.  On  the  said  16th  of  Novemb^,  1849,  the  said 
Michael  Ward  deserted  his  said  wife  and  family  and  went  to  Ame- 
ricfi^  and  has  not  since  returned  to  them,  and  they  continued  to  reside 
in  the  said  parish  of  Pteston  up  to  the  time  of  the  application  for  the 
warrant  for  their  removal,  and  still  continue  to  reside  therein ;  such 
warrant  or  order  having  been  obtained  in  consequence  of  the  said  Ann 
Ward  and  her  children  having  become  chargeable  to  the  said  town- 
ship of  Preston  through  poverty,  and  not  from  sickness  or  accident 

The  question  for  the  opinion  of  the  court  was,  whether  the  said 
Ann  Ward  and  her  said  children  were  irremovable  from  the  said  town- 
ship of  Preston ;  and  if  not,  whether  the  said  Ann  Ward  and  her  said 
children,  or  any  of  them,  and  which  were  removable  to  the  maiden 
settlement  of  the  said  Ann  Ward.  If  the  court  should  be  of  opinion 
that  the  said  paupers  were  irremovable,  or  that  they  are  not  removable 

1 21  Law  J.  Rep.  (n.  s.)  M.  C.  1 ;  15  Jar.  1153. 
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to  the  maiden  settlement  of  the  said  Ann  Ward,  then  judgment 
quashing  the  said  order  was  to  be  entered  at  the  sessions.  If  the 
court  should  be  of  opinion  that  the  said  paupers  or  any  of  them  were 
removable  to  the  maiden  settlement  ot  the  said  Ann  Ward,  then 
judgment  confirming  the  said  order  as  to  such  of  them  as  were  so 
removable,  and  quashing  the  said  order  as  to  such  of  them  as  were 

aiot  so  removable,  was  to  be  entered  at  the  sessions  accordingly. 

• 

Pashley^  for  the  respondents.  First,  the  paupers  were  not  irremo- 
vable under  the  9  &  10  Vict.  c.  66,  s.  1.  Regina  v.  Llanellyj  20 
Law  J.  Rep.  (n.  s.)  M.  C.  179 ;  s.  c.  4  Eng.  Rep.  315,  has  decided  that 
under  such  circumstances  there  is  a  disruption  of  the  residence,  and 
that  the  wife  is  therefore  removable.  Then,  secondly,  the  wife  is  pro- 
perly removed  to  her  maiden  settlement.  Her  husband  being  an  Irish- 
man who  has  never  gained  any  settlement  in  England,  she  could 
derive  no  settlement  from  him,  and  will  therefore  faU  back  upon  her 
own  maiden  settlement.  This  is  expressly  decided  in  The  King  v. 
Cottinghamj  7  B.&cC.  615 ;  s.  c.  6  Law  J.  Rep.  M.  C.  37,  and  The 
Queen  v.  All  Saints^  Derby^  19  Law  J.  Rep.  (n.  s.)  M.  C.  14.  Reli- 
ance will  probably  be  placed  upon  the  proviso  at  the  end  of  the  9  & 
10  Vict.  c.  66,  s.  1,  but  that  only  means  to  prevent  a  wife  and  children 
being  separated  from  their  husband  and  father,  and  was  inserted  to 
meet  the  difficulty  introduced  by  The  Queen  v.  Leeds^  5  Q»  B.  Rep. 
«16 ;  8.  c.  13  Law  J.  Rep.  (n.  s.)  M.  C.  107. 

Overend,  contra.  The  appellants  rely  upon  the  11  &  12  Vict  c.  Ill, 
"which  is  substituted  for  the  proviso  at  the  conclusion  of  section  1  of 
the  9  &  10  Vict.  c.  66,  and  the  effect  of  which  is  to  limit  what  is  be- 
fore enacted.  That  proviso  means  that  whenever  any  person  has  a 
wife  and  children  having  no  other  settlement  than  his  own,  they  may 
be  removed  if  he  would  be  removable,  but  if  they  have  any  set- 
tlement different  from  him  they  do  not  become  removable,  be- 
cause he  would  be  so  if  residing  with  them.  Here  the  wife  has  a 
settlement  different  from  her  husband,  and  does  not  therefore  be- 
come removable  from  the  respondent  parish  merely  because  he  would 
be  removable.  Unless  this  is  the  meaning  of  the  proviso,  it  is  quite 
insensible. 

[Lord  Campbell,  C.  J.  Has  such  a  construction  ever  been  put 
upon  the  proviso  ?] 

No  case  has  yet  been  brought  before  the  court  where  the  circum- 
stances admitted  of  its  being  done.  In  Regina  v.  LlaneUy^  and 
The  Queen  v.  St.  Ebbe,  Oxford,  12  Q.  B.  Rep.  137 ;  s.  c.  18  Law  J. 
Rep.  (n.  s.)  M.  C.  14,  the  wife  had  no  settlement  of  her  own.  Before 
this  statute  the  whole  of  the  family  would  have  been  removable  to 
Ireland.  The  King  v.  Mile  End  Old  Town,  4  Ad.  &  E.  196 ;  s.  c. 
5  Law  J.  Rep.  (n.  s.)  M.  C.  42.  The  chargeability  is  that  of  the  hus- 
band, by  relief  given  to  his  family ;  and  he  is  removable  to  Ireland, 
and  therefore  the  wife  and  children  must  be  removable  there  also. 

Pashley,  in  reply.     The  Queen  y.  All  Saints,  Derby,  shows  that 
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these  paupers  could  not  be  removed  to  Ireland  without  removing  the 
husband  there  also.  Hie  Queen  v.  Si.  Ebbe^  Oxford^  explains  the 
meaning  of  the  clause  in  11  &  12  Vict  c.  Ill,  the  wording  of  which 
is  extremely  obscure.  That  case  shows  that  the  test  of  removability 
of  the  wife  and  children,  is,  whether  the  man  would  be  himself  remo- 
vable if  he  came  back  to  the  parish.  The  word  "  person  "  there  must 
applv  either  to  a  man  having  a  wife  and  children,  or  to  a  wife  having 
cbilcuren  with  no  other  settlement  except  his  or  her  own. 

[Patteson,  J.  Is  not  this  the  case  of  a  wife  and  children  having 
a  settlement  different  from  the  husband  ?] 

It  cannot  be  a  different  settlement,  as  he  has  none.  If  he  would 
be  removable,  they  are  removable.  Now,  his  residence  being  broken, 
he  would  be  removable ;  therefore,  they  are  also  removable ;  and  if 
removable,  they  must  go  to  the  wife's  maiden  settlement. 

Lord  Campbell,  C.  J.  The  proviso  is  certainly  not  very  artificially 
framed,  but,  reading  it  with  the  rest  of  the  statute,  I  cannot  douM 
that  the  wife  and  children  are  properly  removable  from  the  respondent 
parish ;  and  if  so,  it  is  clear  that  they  must  be  removed  to  the  wife's 
maiden  settlement,  for  there  is  no  other  place  to  which  they  could  be 
sent 

Patteson,  J.  The  Rng  v.  OoUmgham^  shows  that  the  wife  mayi 
under  these  circumstances,  be  removed  to  the  place  of  her  maiden  sei* 
tlement,  her  husband  having  deserted  her.  A&  to  the  proviso,  I  con* 
fess  I  have  never  been  able  to  understand  its  meaning,  but  the  children 
here  must  go  with  tiieir  mother  to  her  setdement. 

WiQHTMAN,  J.  There  is  not  much  difficidty  in  this  case.  If  the 
husband  himself  were  here,  he  would  be  removable,  and  therefore 
the  wife  and  childen  are  removable ;  the  only  question  is,  to  what 
place  they  are  to  be  removed.  The  cases  which  have  been  cited  show 
that,  under  such  circumstances,  they  must  be  removed  to  the  wife's 
maiden  settlement. 

Erle,  J.  concurred.  Judgment  for  the  respondents* 


La  VET  V.  Eeoina.^ 

June  20^  1851. 

Perjury — Indictment' — AttegatUm  of  Constitution  of  County  Court -^ 

Cause  within  Jurisdiction  of  Court. 

An  hidictment  for  perjniy  aHeged  &at  in  ^  W.  Oonntf  Court  of  lllddlmex,  holdfls,  te, 
before  J.  M.  &c^  then  and  there  being  the  judge  of  tiiie  said  courti  a  certain  action  on  oo» 

*  ■  ■  _  — ' — 

1  21  Law  J.  Rep.  (n.  8.)  M.  C.  10 ;  16  Jur.  86.    Coram  Fakke,  B.,  Maule,  J., 
Cresswell,  J.,  and  Martin,  B. 

34* 
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tract  then  pending  in  the  said  conrt  between  A.  L.,  &c.,  and  R.  H.,  &c.,  came  on  to  be  tried, 
and  was  then  and  there  in  duo  form  of  law  heard  and  tried  by  and  before  the  said  J.  M., 
then  and  there  being  the  jndge  of  the  said  county  court,  as  aforesaid;  upon  which  said 
hearing  and  trial  the  said  A.  L.,  &c,  tendered  herself  as  a  witness  on  her  own  behalf,  and 
was  then  and  there,  &c.,  dalj  sworn,  &c.,  before  the  said  J.  M.,  then  and  there  being  judge 
of  tlic  said  court,  as  aforesaid,  and  then  and  there  having  sufficient  and  competent  author 
ity  to  administer  the  said  oath  to  the  said  A.  L.  in  that  behalf:  — 

Held^  that  the  indictment  sufficiently  showed  that  the  court  was  a  county  court  constituted 
under  the  statute  9  &  10  Vict,  c  95. 

Held,  also,  that  although  it  was  not  expressly  alle^d  that  the  action  pending  in  the  codlity 
court,  on  the  trial  of  which  the  oath  was  administered,  was  one  over  which  that  court  had 
cognizance,  yet,  that  the  jurisdiction  of  the  court  over  the  action  sufficiently  appeared  from 
the  allegation  that  the  action  was  pending  in  the  court  and  came  on  to  be  tned,  and  that 
Qie  judge  had  sufficient  and  competent  authority  to  administer  Uie  oath. 

Error  from  the  Court  of  Queen's  Bench  on  an  indictment  for 
perjury. 

The  indictment,  which  was  preferred  at  the  Central  Criminal  Court 
and  removed  into  the  Court  oi  Queen's  Bench,  stated,  "  that  on  the 
9th  day  of  April,  A.  D.  1850,  in  the  Whitechapel  County  Court  of 
Middlesex,  holden  at  the  court-house  in  Osborne-street,  whitechapel, 
in  the  parish  of  St.  Mary,  Whitechapel,  in  the  county  of  Middlesex, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court,  before 
James  Manning,  serjeant-at-law,  then  and  there  being  the  judge  of 
the  said  court,  a  certoin  action  on  contract  then  pending  in  the  said 
court  between  Ann  Lavey,  suing  as  a  widow  and  executrix  of  the 
last  will  and  testament  of  Hyam  Lavey,  deceased,  plaiutiif,  and 
Bobert  Hannah,  defendant,  came  on  to  be  tried,  and  was  then  and 
there  in  due  form  of  law  heard  and  tried,  by  and  before  the  said 
J.  Manning,  then  and  there  being  judge  of  the  said  County  Court  as 
aforesaid.  Upon  which  said  hearing  and  trial  the  said  Ann  Lavey, 
of  the  parish  of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex, 
and  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
widow,  tendered  herself  as  a  witness  on  her  own  behalf,  and  was 
then  and  there  within  the  jurisdiction  of  the  said  Central  Crimi- 
nal Court  duly  sworn  and  took  her  corporal  oath,  before  the  said 
J.  Manning,  then  and  there  being  judge  of  the  said  court  as  afore- 
said, and  then  and  there  having  sufficient  and  competent  author- 
ity to  administer  the  said  oath  to  her  the  said  Ann  Lavey  in  that  be- 
half, that  the  evidence  which  the  said  Ann  Lavey  should  give  to  the 
court  then  and  there  touching  the  matter  then  and  there  in  question 
between  her,  the  said  Ann  Lavey,  and  the  said  Robert  Hannah, 
should  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  That 
at  and  upon  the  said  trial  and  hearing  of  the  said  action  as  aforesaid, 
it  then  and  there  became  and  was  a  material  question  in  the  said 
action,  whether  she,  the  said  Ann  Lavey,  had  ever  been  tried  at  the  said 
Central  Crimin&l  Court  for  any  offence  whatever,  and  whether  the 
said  Ann  Lavey  had  ever  been  in  custody  at  the  Thames  police  sta- 
tion, in  Stepney,  in  the  said  county  of  Middlesex,  charged  with  any 
offence  whatever.  The  indictment  then  averred  that  the  defendant 
«wore  that  she  had  never  been  tried  at  the  said  Central  Criminal 
Court  for  any  offence  whatever,  or  been  in  custody  at  the  Thames 
police  station,  charged  with  an  offence.  The  perjury  was  assigned 
on  this  statement. 
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On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  West- 
minster after  last  Hilary  term,  the  jury  found  a  verdict  of  guilty.  The 
defendant  was  sentenced  to  be  imprisoned  for  twelve  calendar  months, 
and  judgment  was  entered  accordingly,  on  which  a  writ  of  error  was 
brought,  which  was  argued  (June  18)  by 

Willes,  for  the  plaintiff  in  error.  The  indictment  is  bad.  First,  it 
ddbs  not  state  that  the  court,  in  which  the  perjury  was  alleged  to  have 
been  committed,  was  a  court  constituted  under  the  statute  9  &  10  Vict. 
c.  95.  The  statute  does  not  create  the  county  courts,  but  merely 
appoints  the  machineiy  by  which  they  are  to  be  created.  The  court 
cannot  take  notice  of  the  order  in  council  creating  the  Whitechapel 
County  Court. 

f  Parke,  B.     May  we  not  reject  the  word  "  Whitechapel "  ?  ] 

If  so,  the  court  could  not  be  intended  to  be  an  old  county  court, 
because  that  was  held  before  the  suitors.  This  is  averred  to  be  held 
before  the  judge. 

[Parke,  B.  Does  not  that  shew  it  was  a  county  court  constituted 
under  the  statute?] 

Secondly,  the  substance  of  the  offence  is  not  sufficiently  set  out. 
The  allegation  that  the  oath  was  taken  in  a  certain  action  on  contract 
then  pending  in  the  County  Court,  is  too  vague.  It  should  have  been 
shewn  on  the  face  of  the  indictment  that  the  cause  of  action  was  one 
which  the  County  Court  had  jurisdiction  to  entertain.  There  are 
several  actions  of  contract  of  which  such  a  court  cannot  take  cogni- 
zance. If  there  be  any  cause  of  action  which  answers  this  description 
and  which  is  beyond  the  jurisdiction  of  the  County  Court,  the  indict- 
ment is  defective.  The  jurisdiction  must  clearly  appear.  The  Queen 
v.  Ewington^  Car.  &  M.  319. 

[Maule,  J.  Is  not  an  averment  that  the  cause  was  pending  in  the 
County  Court  an  averment  that  the  County  Court  had  jurisdiction 
over  it?] 

The  averment  that  the  judge  <<then  and  there  had  sufficient  and 
competent  authority  to  administer  the  oath  "  is  not  a  sufficient  allega- 
tion to  shew  jurisdiction,  unless  it  be  also  shewn  by  other  averments 
that  the  proceeding  is  one  over  which  the  court  had  jurisdiction.  The 
Queen  v.  OvertoHj  4  Q.  B.  Rep.  83,  s.  c.  12  Law  J.  Rep.  (n.  s.)  M.  C. 
61,  is  an  express  decision  to  that  effect.  3  List.  166.  Buxton  v.  Oouch^ 
3  Salk.  269. 

[Parke,  B.  I  do  not  find  that  TAe  Queen  v.  Overton  decides  that 
the  indictment  must  aver  that  the  oath  was  administered  in  a  judicial 
proceeding  over  which  the  court  had  jurisdiction,  only  that  it  must  be 
averred  to  be  in  a  judicial  proceeding.  He  refened.to  RyaUs  v.  The 
Queen,  18  Law  J.  Rep.  (n.  s.)  M.  C.  69.] 

The  jurisdiction  of  an  inferior  court  cannot  be  presumed.  It  is 
otherwise  with  a  judge  of  the  superior  courts.  The  statement  that 
the  judge  had  competent  authority  to  administer  the  oath,  means 
nothing  more  than  that  he  was  the  proper  officer  to  administer  it 
Thirdly,  it  does  not  sufficientiy  appear  whether  the  evidence  was 
given  in  the  County  Court  or  in  the  Central  Criminal  Court.    The  ex- 
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pression,  the  defendant  was  sworn  '<  before  the  said  J.  Manning,  then 
and  there  being  judge  of  the  said  court "  is  ambiguous :  the  last  court 
previously  mentioned  is  the  Central  Criminal  Court 

[M AULE,  J.  There  is  no  ambiguity.  J.  Manning  is  described  before 
as  being  judge  of  the  County  Court.] 

There  is  no  distinct  statement  that  the  oath  was  taken  or  the  evi- 
dence given  in  the  County  Court.  Fourthly,  it  does  not  appear  that 
the  questions  put  were  material  questions. 

[Maule,  J.  They  are  averred  to  be  material.  You  must  shew  that 
it  was  impossible  that  they  could  be  materiaL] 

Prendergasty  for  the  crown.  It  is  not  necessary  to  set  out  the  con- 
stitution  of  the  court,  any  more  than  in  the  case  of  courts  of  Quarter 
Sessions.  The  court  wUl  intend  that  the  County  Court  is  a  court  con- 
stituted under  the  provisions  of  the  act  of  parliament.  The  statute 
33  Geo.  2,  c.  11,  declares  it  unnecessary  to  set  forth  the  commission 
or  the  authority  of  the  court  It  is  sufficient  to  allege  generally  that 
a  cause  was  pending  and  came  on  to  be  tried  in  due  form.  The 
King  V.  Dowlinj  5  Term  Rep.  311 ;  and  1  Stark.  Crim,  Prac.  11^ 
In  TTie  Queen  v.  Overton^  it  does  not  appear  that  the  oath  was  taken 
in  an^  judicial  {^oceeding.  Here  the  oath  was  clearly  administered 
in  a  judicial  proceeding.  A  court  may  have  jurisdiction  to  inquire 
into  the  matter,  even  though  they  may  not  have  any  to  try  the  cause. 
(He  was  then  stopped  by  the  court) 

Willes  replied,  and  cited  Read  v.  PopCj  1  Cr.  M.  &  R.  302 ;  s.  c.  3 
Law  J.  Rep.  (n.  s.)  Exch.  342.  Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Parke,  B.  This  was  an  indictment  for  perjury  committed  in  a 
county  court.  [His  lordship  then  read  the  indictment,  and  stated  the 
substance  of  the  record.]  Two  principal  objections  were  taken  to  this 
indictment  The  first  was,  that  the  court  in  which  the  proceedings 
took  place,  in  the  course  of  which  the  perjury  was  committed,  was 
not  alleged  to  be  properly  constitued  We  intimated  our  opinion  in 
the  course  of  the  argument  that  that  objeiction  ought  not  to  prevail. 
We  think  that  it  does  sufficiently  appear  that  the  court  was  held  in 
pursuance  of  the.  9  &  10  Vict  c.  95,  as  it  was  alleged  to  have  been  a 
county  court,  and  held  before  a  single  judge. 

The  second  objection  was,  that  there  was  no  averment  that  the 
action  of  contract  stated  in  the  indictment  was  one  over  which  the 
County  Court  had  jurisdiction ;  and  further,  that  no  intendment  can  be 
made  in  favor  of  an  inferior  court  that  the  action  pending  in  it  was 
one  over  which  the  court  had  jurisdiction;  and  that  if  it  had  not, 
perjury  could  not  have  been  committed  in  giving  evidence  in  that 
cause. 

For  the  crown  it  was  contended,  that  the  court  might  have  authority 
to  put  the  question  and  have  it  answered,  although  it  had  no  jurisdic- 
tion over  the  case :  but  even  assuming  that  it  was  necessary  that  the 
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suit  should  be  one  for  a  caaae  of  action  cognizable  in  a  county  court 
in  order  to  render  the  witness  liable  to  an  indictment  for  perjury,  that 
there  was  a  sufficient  averment  to  lead  to  the  implication  that  it  was 
such  a  suit,  in  the  averment  that  *<the  judge  had  a  sufficient  and 
competent  authority  to  administer  the  said  oath,"  for  that  he  would 
have  no  such  authority  except  on  the  supposition  that  the  court  had 
jurisdiction  over  the  suit;  that  it  was  necessary  that  he  should  have 
such  jurisdiction  in  order  to  make  the  oath  binding,  and  that  it  would 
not  be  binding  unless  that  very  oath  was  administered  in  the  course 
of  such  a  suit ;  and  that  the  meaning  of  the  averment  of  authority  to 
administer  the  oath  was,  that  it  was  administered  by  a  person  in  such 
a  proceeding  as  to  make  that  oath  valid  and  binding. 

For  the  {naintiff  in  error,  it  was  argued  that  it  was  not  enough  to 
make  that  averment,  but  that  the  statute  23  Greo.  2,  c  11,  s.  1,  required 
something  more ;  and  that,  in  setting  forth  the  substance  of  the  offence, 
it  was  not  enough  to  set  out  the  substance  of  the  matter  sworn  to, 
and  aver  that  it  was  false,  and  to  allege  the  authority  of  the  judge  to 
administer  the  oath  and  to  -shew  expressly  or  by  implication  that  the 
matter  deposed  to  was  material,  but  that  it  must  be  shewn  by  an 
independent  averment  that  the  oath  was  administered  in  a  judicial 
proceeding  of  which  the  court  had  cognizance,  and  for  that  the  judg« 
ment  of  the  Court  of  Queen's  Bench  delivered  by  Lord  Denman  in 
The  Queen  v.  Overton  was  cited.  If  it  were  necessarv  for  us  to  say 
how  we  should  decide  the  present  case  (if  it  were  not  distinguishable 
from  that)  we  should  require  further  time  for  consideration.  But  in 
this  case  it  is  expressly  averred  that  an  action  was  pending  in  that 
court,  presided  over  by  the  judge  who  administered  the  oath,  and  that 
such  action  was  one  of  contract,  a  species  of  action  of  which  the 
court  may  have  cognizance ;  that  the  case  came  on  to  be  tried  before 
him;  that  the  plaintiff  in  error  was  examined  as  a  witness  before  him 
upon  the  hearing,  and  sworn  by  the  judge.  And  then  follows  the 
averment  of  a  competency  of  authority  in  that  judge  to  administer 
the  oath.  It  appears,  therefore,  on  the  present  record  that  the  oath 
was  administered  in  the  course  of  a  judicial  proceeding:  whereas,  in 
the  case  of  The  Queen  v.  Overton  the  court  considered  that  there  was 
no  averment  that  the  oath  was  administered  in  the  course  of  any 
judicial  proceeding. 

Here  the  alleged  defect  is,  that  although  it  was  administered  in  a 
judicial  proceeding  it  does  not  appear  expressly  that  it  was  one  over 
which  the  judge  who  administered  it  had  cognizance.  We  think  it 
does  so  appear  by  necessary  implication,  for  unless  he  had  cognizance 
he  could  not  have  had  power  to  administer  the  oath  so  as  to  be  valid 
and  binding,  which  is  the  true  meaning  of  the  phra;Se.  We,  there- 
fore, think  in  this  case,  that  the  alleged  defect  in  the  averment  of  the 
substance  of  the  chaige  is  supplied  by  necessary  implication  by  the 
averment  of  the  competency  of  authority  in  the  judge  to  administer 
the  oath,  and  we  must  infer  that  it  was  proved  at  the  trial  that  he  had 
lawful  jurisdiction  over  the  proceedings.  It  was  shewn  sufficiently 
upon  the  averment  in  the  indictment  that  the  matter  deposed  to  was 
material     Therefore,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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June  6,  1851. 

Use  and  Occupation — Pleading'. 

Where  a  mortgage  had  been  effected,  and  then  a  lease  granted  by  the  mortgagor  in  posses* 
flion,  npon  Ynnch  rent  had  become  due,  bat  before  payment  Uie  mortgagee  had  given  notice 
of  the  mortga^  to  the  tenant  in  poBseasioni  and  claimed  die  rent  in  anear :  — 

Beldf  npon  demnner  to  the  plea,  in  an  action  for  nse  and  occnpatioa  brongfat  for  snch  rent 
in  arrcar  hj  the  mortgagor  against  the  tenant  in  possession,  that  an  arerment  of  audi 
notice  and  claim  by  the  mortgagee,  without  an  accompanying  averment  of  a  consequent 
payment  by  the  defendant,  was  no  sufficient  bar  to  the  plaintiff's  right  of  action. 

Declaration  for  use  and  occupation,  and  on  an  account  stated 
with  the  deceased,  and  also  on  an  account  stated  with  the  plaintiff,  as 
executor,  by  the  plaintiff  as  executor  of  Mary  Stinton.  Plea,  that 
before  the  making  of  the  indentures  in  the  plea  after  mentioned,  and 
after  the  passing  of  the  3  &  4  Will.  4,  and  before  the  commencement 
of  the  suit,  Mary  Stinton  was  seized  in  tail  of  the  property  in  the 
declaration  mentioned,  whieh  tenancy  in  tail  was  not  within  the 
11  Hen.  7,  and  being  so  seized,  after  the  31st  December,  1833,  and 
after  the  4  &  5  Vict,  to  wit,  on  &c,  in  her  lifetime,  by  indenture 
made  between  her,  Mary  Stinton,  of  the  first  part,  John  Holt  and 
Henry  Wilton  of  the  second  part,  and  Oeorge  Taylor  and  Joseph  Hill 
of  the  thiid  part,  being  an  indenture  in  conformity  with  the  acts  of 
parliament  above  recited,  did  demise  the  said  property  to  John  Holt 
and  Henry  Wilton  for  ninety-nine  years,  upon  trust  that  they,  on 
request,  would  mortgage  the  same  for  200/.  &c. ;  whereupon,  and  by 
virtue  of  the  statute  for  transferring,  Ace.,  John  Holt  and  Henry  Wil- 
ton became  possessed,  &c.,  and  so  continued  until,  &c.  And  the 
defendant  further  says,  that  afterwards,  and  within  six  calendar 
months,  &c.,  to  wit,  on,  &c.,  the  said  indenture  was  duly  enrolled,  &c.y 
and  John  Holt  and  Henry  Wilton,  being  possessed,  &c^  and  Mary 
Stinton,  being  seized  of  the  reversion,  &c.,  heretofore,  to  wit,  on,  &c«| 
did,  by  an  indenture  made  between  the  said  John  Holt  and  Henry 
Wilton  of  the  first  part,  the  said  Mary  Stinton  of  the  second  part, 
George  Taylor  and  Joseph  Hill  of  the  third  part,  one  Louisa  Smith 
of  the  fourth  part,  and  Joseph  Hill  of  the  fifth  part,  pursuant  to  the 
trust,  &a,  mortgage,  on  request,  the  said  term  o(^  ninety-nine  years  to 
Louisa  Smith  for  200/.  And  the  defendant  further  says,  that  Louisa 
Smith  did  not,  nor  did  any  of  her  assigns,  enter  upon  or  take  posses- 
sion of  the  property  at  any  time,  &&,  but  from  the  time  of  the  making 
of  the  last  indenture,  until  the  defendant  became  indebted  to  Mary 
Stinton,  Ace.,  she,  as  mortgagor  in  possession,  but  not  otherwise,  had 
the  control,  management,  and  disposition  of  the  property.  And  the 
defendant  further  says,  that  while  Mary  Stinton  had  such  control,  &;c., 
and  while  she  had  no  other  title,  &c.,  than  as  such  mortgagor,  &&,  he, 
the  defendant,  at  his  request,  and  by  the  sufferance  and  permission  of 
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Mary  Stinton,  after  the  making  of  the  last-mentioned  indenture,  held, 
occupied,  and  possessed,  jcc.,  as  in  the  declaration  mentioned,  and 
thereby  became  indebted,  &c.  And  the  defendant  further  saith,  that 
Louisa  Smith,  as  mortgagee,  was,  under  the  indenture,  from  the  time 
of  making  it  during,  &c.,  entitled  to  the  immediate  actual  possession, 
&c. ;  and  at  and  from  the  time  when  the  defendant  became  indebted* 
&c.,  until  the  suit,  &c^  was  and  yet  is  entitled,  by  action  of  trespass, 
to  recover  from  the  defendant  the  ii>esne  profits,  &c  And  the  deiend* 
ant  further  says,  that  after  he  became  indebted,  &c.,  and  before  8uit« 
&c.,  to  wit,  on,  &C.  Louisa  Smith,  then  being  entitled  to  the  mortgage 
debt,  &c.,  and  to  recover  the  mesne  profits,  &c.,  assigned  to  Edward 
Gaubert  all  her  right  to  and  in  the  mortgage,  &c.,  and  to  the  said 
mesne  profits,  &c.,  and  authorized  him  to  use  her  name,  ice.  And 
the  defendant  further  says,  that  afterwards,  and  before,  6&0.,  to  wit,  on, 
&^.,  Edward  Gaubert  gave  notice  to  the  defendant  of  the  assignment 
to  him,  and  required  the  defendant  to  pay  him  the  amount  in  whicb 
the  defendant  was  indebted,  &c.  And  the  defendant  further  saithi  ' 
that  from  the  time  when  he  became  indebted  to  Mary  Stinton  in  the 
said  amount,  until  the  notice  from  Edward  Gaubert,  he  was  ready 
and  willing  to  pay  the  amount  to  Mary  Stinton ;  and  further,  that 
firom  the  time  of  the  said  notice,  he,  the  defendant,  has  been  and  ia 
liable  to  pay  the  same  to  Edward  Gaubert,  &c.  Verification.  De- 
murrer, for  that  the  plea  is  no  answer  in  law ;  that  it  amounts  to  8 
total  denial  of  the  title  of  Mary  Stinton  during  all  the  time  the  defend* 
ant  was  possessed,  &c. ;  that  the  defendant  ought  not  to  be  admitted 
so  to  deny  the  right  or  title  of  Msurv  Stinton ;  that  the  plea  is  argu* 
mentative,  &g.  ;  that  although  the  plea  alleges  that  from  the  time  of 
the  mortgage  until  the  defendant  became  indebted  to  Mary  Stinton^ 
she,  as  mortgagor  in  possession,  had  the  control  and  managemient  of 
the  property,  yet  it  does  not  appear  by  what  right  or  title,  or  how 
otherwise,  she  had  or  could  have  such  control,  &c.,  as  mortgagor  ia 
possession  ;  that  the  notice  by  Edward  Gaubert  is  no  answer  to  the 
action  for  use  and  occupation  at  the  suit  of  the  plaintiff;  that  it  does 
not  appear  that  either  Louisa  Smith  or  Edwaid  Gaubert  ever  treated 
the  defendant  as  a  trespasser,  or  ejected  him,  or  compelled  him  to  pay 
any  of  the  amount,  &c. ;  and  that  even  if  the  defendant  had  paid  the 
amount  to  Louisa  Smith  or  to  Edward  Gaubert,  it  would  have  beea 
no  answer  to  the  present  action,  &c    Joinder  in  demurrer. 

Plaintiff's  points  for  a^ument  ^*  that  a  mortgagor  in  possessioui 
who  demises,^  is  entitled  to  ail  rents  and  profits  become  due  previous 
to  notice  by  the  mortgagee  to  the  tenant  in  possession;  that  the  notice 
by  Gaubert  in  the  present  case  could  not  have  the  effect  of  diverting 
the  plaintiff's  right  of  action  in  respect  of  the  rents  overdue ;  that  the 
plea  is  an  argumentative  denial  of  the  allegation  that  the  defendant 
enjoyed,  by  the  sufferance  and  permission  of  Mary  Stinton,  &c. 

Defendant's  points  for  argument — that  notice  from  the  mortgagee 
to  the  mortgagor's  tenant,  requiring  the  rent  to  be  paid  to  the  mortis 
gagee,  is  universally  considered  binding  on  the  tenant ;  that  the  con« 
venience  of  society  requires  that  it  should  have  legal  validity ;  that 
there,  is  authority  in  fiavor  of  such  validity ;  that  the  mortgagee  can 
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compel  payment  to  himself,  &c.,  and  the  mortgagor  should  not  be  al- 
lowed to  subject  the  tenant  to  a  double  payment;  that  the  mortgageey 
BO  soon  as  he  chooses,  ought  to  have  the  land,  and  all  the  issues  and 
profits,  &c 

June  6.  Cleasbj/j  in  support  of  the  demurrer.^  It  is  true  that  it  has 
been  held,  that  in  the  case  of  a  lease  being  granted,  and  then  a  mort- 
gage being  made  by  the  owner,  and  then  a  notice  being  given  by  the 
mortgagee  to  the  tenant  in  possession,  the  mortgagee  may  receive 
both  the  rent  in  arrear,  if  any,  at  the  time  of  the  notice,  and  any 
which  may  accrue  afterwards,  and  he  may  distrain  for  either.  Moss 
V.  GaMimore^  Dougl.  279.  And  it  is  not  denied,  that  by  virtue  of 
the  statute  of  Anne,  as  explained  by  Lord  Mansfield  in  that  case,  if 
there  be  a  mortgage,  and  then  a  lease  by  the  mortgagor  in  possession, 
and  then  notice  by  the  mortgagee  to  the  tenant  in  possession,  and 
consequently  a  payment  of  rent  by  him  io  the  mortgagee,  such  a 
payment  is  an  answer  from  the  tenant  to  the  mortgagor  upon  a  sub- 
sequent claim  for  the  rent  by  him.  But  the  question  raised  by  this 
demurrer  is,  whether  there  has  been  a  mortgage,  and  then  a  lease  by 
the  mortgagor  in  possession,  and  then  rent  due,  and  notice  from  the 
mortgagee,  but  no  payment  —  whether  such  notice  without  payment 
is  any  answer  to  a  demand  before  payment  by  tl^e  mortgagor  upon 
his  lessee,  the  tenant  in  possession ;  and  it  is  submitted,  on  behalt  of 
the  plaintiff,  that  it  is  not  In  support  of  the  contrary  proposition,  it 
must  be  said,  that  by  the  notice,  the  defendant,  who  was  bound 
before  notice  to  consider  himself  and  to  act  as  the  tenant  of  the 
mortgagor,  who  let  him  into  possession,  was  bound  afterwards  to 
consider  himself  to  be,  and  to  have  always  been,  the  tenant  of  the 
mortgagee ;  but  there  is  no  case  to  support  that  proposition.  It  is 
true,  that  in  Pope  v.  Biggs,  9  B.  &  C.  245,  it  is  said  by  Bayley,  J., 
^  that,  in  point  of  law,  a  tenant,  who  comes  into  possession  under  a 
demise  from  a  mortgagor  after  a  mortgage  executed  by  him,  may 
consider  the  mortgagor  his  landlord,  so  long  as  the  mortgagee  allows 
the  mortgagor  to  continue  in  possession  and  receive  the  rents,  and 
that  payment  of  the  reiits  by  the  tenant  to  the  mortgagor,  without 
any  notice  of  the  mortgage,  is  a  valid  payment ;  but  the  mortgagee, 
by  giving  notice  of  the  mortgage  to  the  tenant,  may  thereby  make 
him  his  tenant,  and  entitle  himself  to  receive  the  rents : "  and  that 
the  same  doctrine  was  supported  in  Waddilove  v.  BameUj  4  Dowl. 
348 ;  but  that  doctrine  was  doubted  by  Patteson,  J.,  in  Partington  v. 
Woodcock,  5  Nev.  &  M.  672,  and  distinctly  overruled  in  Rogers  v. 
Humphreys,  4  Ad.  &  El.  299 ;  Evans  v.  Elliot,  9  Ad.  &  El.  342, 
and  Boodle  v.  Campbell,  7  Man.  &  G.  386,  wherein  it  was  expressly 
held  that  a  tenant  let  into  possession  by  the  mortgagor  after  the 
mortgage  is  not  in  any  sense  the  tenant  of  the  mortgagee ;  and  that, 
although  the  mortgagee  may  bring  an  action  of  ejectment  against 
him,  he  cannot  distrain  his  goods. 


1  Coram,  Lord  Campbell,  C.  J.,  Pattxson,  Colbbidgk,  and  Erlb,  JJ. 
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[Erle,  J.  You  admit  that  in  this  case  the  mortgagee  might  have 
ejected  the  defendant ;  the  argument  against  yoa  then  will  be,  that 
the  mortgagee  might  have  recovered  the  rent  in  that  action  as  the 
mesne  profits,  and  that,  therefore,  the  tenant,  being  liable  to  him 
in  that  form,  cannot  also  be  liable  to  the  plaintiff  as  for  rent.] 

If  the  tenant  had  paid  to  the  mortgagee,  it  is  not  said  that  such 

Eayment  by  compulsion  of  a  charge  upon  the  land  might  not  have 
een  an  answer  to  the  plaintiff;  but  here  there  was  no  payment 
The  question  here  is,  whether  a  claim  not  yet  enforced,  and  which 
may  never  be,  by  the  mortgagee,  can  absolve  the  tenant  from  pay* 
ment  of  rent,  yet  unpaid,  to  his  landlord,  the  mortgagor. 

[Erle,  J.  The  notice  of  the  mortgagee  would  be  held  in  equity  to 
have  given  him  immediate  possession  of  the  land.} 

But  it  would  not  even  in  equity  be  held  to  give  him  the  rent  due 
before  the  notice. 

[Erle,  J.  The  defence  here  set  up  is  not  fliat  the  defendant  is  the 
tenant  of  the  mortgagee,  but  that  he  is  liable  to  the  mortgagee  for  the 
rent  as  for  mesne  profits  in  an  action  of  ejectment.  Lord  Campbell, 
C.  J.  The  question  is,  whether  that  liability  is  a  defence  to  the  present 
action.  If  there  be  tenant  and  lessor,  and  superior  landlord,  it  is 
admitted  that  a  payment  of  a  distress  by  the  tenant  to  the  superior 
landlord  would  be  an  answer  for  the  tenant  to  an  action  for  rent  by 
his  lessor,  on  the  ground  that  be  had  been  con^Ued  to  pay  for  the 
plaintiff  what  he  ought  to  have  paid  for  himself.  But  the  question 
here  raised  is,  whether,  if  with  such  parties  the  lessor  had  brought  an 
action  against  his  tenant  for  his  rent,  it  would  have  been  open  to  tlie 
tenant  to  say  that  he  would  not  pay  because  he  was  then  liable  to  a 
distress  at  the  hands  of  the  superior  landlord.! 

The  defence  here  pleaded  is  that  suggested  in  the  note  to  Hibss  v. 
OalHmorej  1  Smith's  K  (X ;  biit  that  suggestion  is  founded  upon  the 
.  fallacious  assertion,  tiiat  after  notice  from  the  mortgagee  the  mortgagor 
eeases  to  be  entitled  to  receive  any  rent  at  the  hands  of  the  tenant  in 
possession.  It  is  that  proposition  which  is  now  disputed ;  and  if  it  fallsi 
the  plea  is  bad.  But  the  proposition  cannot  be  supported,  because  there 
is  no  authority  for  saying  that  a  mere  intervening  claim,  which  may 
never  be  persisted  in,  by  a  third  person,  can  absolve  a  tenant,  who  hajs 
accepted  possession  of  the  lands,  firom  payment  of  his  rent  to  his  lancU 
lord  who  let  him  into  possesion,  and  demands  his  rent. 

Keatingy  contra.  The  objection  taken  to  the  plea  rests  upon  the 
rule,  that  a  tenant  is  estopped  from  denying  his  landlord's  title.  The 
answer  is,  that  the  rule  has  no  application.  The  action  is  for  use  and 
occupation.  It  is  not  a  necessary  preliminary  that  the  relation  of 
landlord  and  tenant  ever  subsisted  between  the  plaintifT  and  defends 
ant  An  action  for  use  and  occupation  may  be  sustaftied  by  one  who 
could  not  distrain.  The  question,  therefore,  here  in  issue  may  be 
discussed  without  reference  to  that  doctrine  of  estoppel  The  questioa 
is,  whether  the  liability,  under  which  it  must  be  admitted  that  this 
defendant  lay,  to  pay  the  rent  to  the  mortgagee,  was  not  an  answer  to 
the  action  for  t»e  and  occupation  brought  by  tiie  mortgagor. 
VOL.  VII.  35 
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[Patteson,  J.  Whatever  others  may  do,  I  cannot  admit  that  the 
tenant  in  possession,  under  such  circumstances  as  these,  is  liable  to 
any  payment  as  for  rent  to  the  mortgagee.] 

It  is  admitted  that  if  the  defendant  had  paid  the  amount  in  dispute 
to  the  mortgagee,  this  action  could  not  have  been  maintained.  Is  it 
not,  then,  also  an  answer  to  the  action  to  say,  that  the  plaintiff  has 
put  the  mortgagee  into  a  condition  to  make  an  irresistible  claim  for 
payment,  and  that  the  mortgagee  has  consequently  claimed  payment? 
Are  not  those  facts  sufficient  to  relieve  the  defendant  from  a  double 
claim,  both  by  the  mortgagee  and  the  plaintiff? 

[Patteson,  J.  The  mortgagee  could  not  have  enforced  payment 
of  this  sum  as  for  rent,  though  he  might,  perhaps,  have  recovered  it  in 
an  action  of  trespass  as  for  mesne  profits.] 

Could  he  not  have  enforced  the  recoveiy  of  it  as  for  rent  from  the 
defendant,  as  from  a  person  let  into  possession  by  his  tenant  at  suf- 
ferance, the  mortgagor  ? 

[Patteson,  J.  The  mortgagor  is  not  tenant  at  sufferance  to  the 
mortgagee.    He  is  not  his  tenant  at  all.] 

In  whatever  form  the  mortgagee  might  have  recovered  this  payment 
from  the  tenant,  the  new  liability  under  which  the  defendant  lay  to 
him  was  brought  upon  the  defendant  by  the  act  of  the  plaintiff.  Is 
not  that  an  answer  to  a  double  claim  by  him  ? 

[Lord  Campbell,  C.J.  Is  not  such  a  defence  rather  a  ground  for 
application  to  a  court  of  equity  than  for  profert  in  a  plea  in  bar  in  a 
court  of  law?  Have  you  any  authority  for  the  pleading  such  a 
defence  as  a  plea  in  bar  ?] 

No. 

Lord  Campbell,  C.  J.  All  has  been  that  could  be  suggested  in 
favor  of  this  ingenious  experiment;  but,  as  it  seems  to  me,  without 
success.  The  plea  really  calls  upon  a  court  of  law  to  peiform  the 
duty  of  a  court  of  equity.  If  it  had  been  shown  that,  in  consequence 
of  a  claim  by  the  mortgagee,  a  payment  of  the  sum  in  dispute  had 
been  made  by  the  defendant,  I  am  not  prepared  to  say  that  such  a 
payment  might  not  have  been  pleaded  as  a  defence  in  the  present  ac- 
tion, on  the  ground  that  the  defendant  had  been  compelled  to  pay  for 
the  plaintiff  what  the  plaintiff  ought  to  have  paid  for  himself.  But 
it  is  clear  to  me  that  the  mere  facts  of  notice  of  the  mortgage  having 
been  given  by  the  mortgagee  to  the  tenant  in  possession,  and  of  a 
claim  for  the  rent  in  arrear  having  been  made,  are  not  sufficient,  with 
the  other  facts  in  this  case,  to  form  an  answer,  on  behalf  of  the  de- 
fendant, to  the  claim  for  remuneration  for  use  and  occupation  pre- 
ferred against  him  by  the  plaintiff,  by  whose  permission  he  had  occu- 
pied the  land.* 

Patteson,  J.  I  cannot  see  how  the  rent  which  was  due  when  the 
notice  was  eiven  could  have  been  recovered  as  rent  by  the  mortgagee 
from  the  defendant,  without  its  being  first  made  out  that  the  defend- 
ant, the  tenant  in  possession,  did  not  up  to  that  time  hold  by  permis- 
sion of  the  mortgagor,  but  by  permission  of  the  mortgagee ;  and  I 
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have  never  been  able  to  understand  how  that  proposition  could  be 
maintained.  It  seems  to  me,  therefore!  ^hat  there  is  no  ground  on 
which  such  a  defence  as  is  here  suggested  can  be  maintained  on  be- 
half of  a  tenant  to  a  claim  for  rent  in  arrear  by  the  person  who  let 
him  into  possession  of  the  land 

Coleridge,  J.,  concurred. 

Erle,  J.  If  the  plea  had  shown  that  the  tenant  had  been  com- 
pelled to  pay  the  sum  in  dispute  to  the  mortgagee  in  an  action  for 
mesne  profits,  I  should  have  been  inclined  to  support  the  defence;  but 
it  seems  to  me  that,  consistently  with  this  plea,  the  defendant  might 
enjoy  the  land  without  payment  of  rent  either  to  the  mortgagor  or  the 
mortgagee  —  the  claim  of  the  mortgagee  might  never  be  insisted  on. 
The  plea  amounts  only  to  this  assertion,  <'  It  is  true  that  I  owe  lOOL 
to  you,  the  person  who  let  me  into  possession  of  this  land,  but  I  will  not 
pay  you,  because  there  is  another  person  who  may  also  bring  an  action 
against  me  for  the  same  sum."  It  does  not  seem  to  me  that  such  aa 
allegation  is  a  defence  in  a  court  of  law. 

Judgment  for  plaintiff. 


Staunton  v.  Wood.^ 

February  14, 1851. 

Agreemeni —  CondUion  Precedent. 

Where  an  agTeement,  as  described  in  the  declaration,  was  **  to  delirer  fifty  tons  of  iron  for 
the  price  of  9/.  per  ton,  the  said  goods  to  be  delivered  forthwith^  and  the  said  price  to  be 
paid  in  cash  injburieen  daifs  from  the  time  of  the  making  of  the  said  contract''  :—- 

Held^  upon  demurrer,  that  it  sufficiently  appeared  upon  the  face  of  the  oontracti  as  stated, 
that  the  delivery  was  intended  to  be  a  condition  precedent  to  the  payment 

I 

Declaration,  for  that  whereas,  on,  &c.,  the  defendants  agreed  with 
the  plaintiffs  to  buy,  &c.,  and  the  plaintiffs  then  agreed  with  the  defend- 
ants to  sell  to  the  defendants  certain  goods,  to  wit,  fifty  tons  of  iron,  at 
and  for  the  price  of  9/.  per  ton,  the  said  goods  to  be  delivered  forthwith 
by  the  plaintiffs  to  the  defendants  at  the  works,  and  the  said  price  to  be 
paid  by  the  defendants  to  the  plaintiffs,  in  cash,  in  fourteen  days  from 
the  time  of  the  making  of  the  said  contract :  and  thereupon,  &c.,  (mutual 
promises.)  Breach,  that  although  the  said  period  of  fourteen  days  had 
elapsed,  &c.,  and  although  the  plaintiffs  have  in  all  things  performed  and 
fulfilled  the  said  contract  on  their  part,  &c.,  yet  the  defendants  have 
not  paid,  &c.  Plea,  that  although  a  reasonable,  proper,  and  convenient 
time,  pursuant  and  according  to  the  tenor  and  emct,  and  true  intent 
and  meaning  of  the  said  contract,  for  the  delivery  of  the  said  goods 
in  the  declaration  mentioned,  and  within  which  said  reasonable! 

115  Jar.  1128. 
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proper,  and  convenient  time  the  said  goods,  pursuant  and  according 
to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  oontractj 
might,  could,  and  ought  to  have  been  deliv^ed,  &c,,  did,  to  wit,  on| 
Ice,  elapse  before  the  expiration  of  the  said  fourteen  days,  of  all  which 
the  plaintiffs  had  notice ;  and  although  the  defendants,  at  the  time 
of  the  making  of  the  said  contract,  to  wit,  on,  &c.,  and  from  thence 
continually  during  the  said  space  of  fonjrteen  days,  ware  always 
ready  and  willing  in  all  things  to  perform  and  fulfil  the  said  contract 
on  their  part,  and  to  accept  and  receive  the  said  goods,  &c.,  and  to 
pay  the  said  price  in  cash  in  fourteen  days,  &c.,  of  all  which  the 
plaintiffs,  at  the  time  of  making  the  said  contract,  to  wit,  on,  &c^ 
and  from  thence  continually  hitherto,  had  due  notice ;  and  although 
the  defendants,  at  the  time  of  making  the  said  contract,  to  wit,  on. 
Ice.,  and  on  divers  other  days  and  times  between  that  day  and  the 
expiration  of  the  said  fourteen  days,  requested  the  plaintiffs  to  de« 
liver  the  said  goods  according  to  the  terms  of  the  said  contract ;  yet 
the  defendants  say,  that  the  plaintiffs  did  not  nor  would  at  any  time 
hitherto  deliver  the  said  goods,  &c,  but  have  hitherto  wholly  nefflect> 
ed  and  refused :  without  this,  that  the  plaintiffs  have  in  all  things 
perfimrmed  and  fulfilled  the  said  contract  on  their  part,  in  manner  and 
form,  &&  Concluding  to  the  country.  General  demurrer.  The* 
plaintiffs'  point  for  argument  being,  that  the  delivery  of  the  goods 
was  not  a  condition  precedent  to  the  defendants'  liability  to  pay  the 
price,  but  that  the  agreements  were  independent. 

Phipson^  in  support  of  the  demurrer.^  The  plea  in  this  case  dis- 
closes no  sufficient  answer  to  the  action.  It  rests  upon  the  assump- 
tion, that,  within  the  meaning  of  the  contract  described  in  the  de- 
claration, the  delivery  of  the  goods  was  to  be  a  condition  precedent 
to  the  payment  of  the  money.  But  that  assumption  is  wrong.  The 
contract  is  one  within  the  iBirst  rule  in  the  note  4  to  Pordage  v.  Cole^ 
1  Wms.  Saund.  320  a — "If  a  day  be  appointed  for  the  payment 
of  money,  or  for  doing  any  other  act,  ana  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is  the  consideration  of  the  money 
or  other  act  is  to  be  performed,  an  action  may  be  brought  for  the 
money,  or  for  not  doing  such  other  act,  before  performance ;  and  so  it  is 
where  no  time  is  fixed  iat  performance  of  that  which  is  the  considera- 
tion of  the  money  or  other  act"  The  question  will  turn  upon  the 
meaning  in  the  contract  of  the  words  "  to  be  delivered  forthwith," 
and  upon  the  manner  in  which  those  words  are  to  be  treated.  If  the 
word  "  forthwith  "  is  to  be  taken  to  be  equivalent  to  the  words  "  within 
a  reasonable  time,"  and  if,  in  a  mercantile  contract,  those  words 
denote  no  specific  time,  but  are  so  general  that,  whenever  they  are 
used  in  a  mercantile  contract,  it  must  be  left  to  the  jury  to  say  what 
is  reasonable  time,  then  it  is  clear  that  the  time  for  the  delivery  in 
the  present  case  was  not  fixed,  but  that  it  miffht  happen  either  be- 
fore or  after  the  time  for  payment,  which  was  fixed,  and  that,  there- 
fore, the  delivery  was  no  condition  precedent  to  the  right  to  sue  for 


1  Coram  Fatteson,  Colebidob,  Wightman,  and  Erub,  JJ. 
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the  payment  But  in  Tennani  v.  Bellj  3  Q.  B.  684 ;  10  Jur.  946,  it 
was  held,  that  the  meaning  of  the  word  <<  forthwith "  was  <<  within  a 
reasonable  time,"  and  that  the  jn^ge  properly  left  it  to  the  jury  to  say, 
in  effect,  what  was  reasonable  time.  In  Hbadley  v.  JMPLaine,  lO  Bing. 
482,  it  was  said  to  be  a  question  for  a  jmy  what  was  a  reasonable 
price.  Mattock  v.  Kinglake^  10  Ad.  &  £1.  50,  Dicken  v.  Jackson^ 
6  C.  B.  103,  and  Wilks  v.  &nUhy  10  M.  &  W.  355,  are  strongly  in 
favor  of  the  demurrer.  In  Com.  Dig.  "  Pleader,"  C.  64,  "  If  a  man 
promises  to  deliver  so  many  tons  of  iron,  and  the  other  promises 
payment,  the  plaintiff  need  not  aver  the  delivery  of  the  iron ; "  citing 
Bettiswarth  v.  Campion^  Yelv.  133.  Nichols  v.  Raynbred^  Hob.  88,  b^ 
is  to  the  same  effect. 

Winston^  in  support  of  the  plea.  Assuming  that  the  time  for  the 
delivery  is  so  averred  in  the  declaration  as  to  be  left  at  large,  yet  the 
plea  shews,  and  properly  shews,  that,  in  the  result,  according  to  the 
contract,  the  time  for  the  delivery  had  become  certain  and  passed, 
before  the  time  for  payment  had  arrived ;  and  if  so,  the  payment  could 
not  be  enforced  without  the  delivery  being  previously  made.  In  KembU 
V.  iUUb,  1  Man.  6&  G.  770,  per  Maule,  J.  ^  I  think  it  competent  to 
a  defendant  to  state  in  his  plea,  or  to  shew  in  evidence,  that  an  act 
stipulated  to  be  done  was  a  condition  precedent." 

[Patteson,  J.  But  Maule,  J.,  goes  on  to  say,  that  the  proper  mode 
of  raising  the  objection  would  be  on  non  assumpsit.  That  shews  that 
he  was  contemplating  an  agreement  which  contained  clearly  on  the 
face  of  it  a  condition  precedent  If  the  condition  were  not  on  the  face 
of  the  agreement,  the  objection  could  not  be  raised  on  non  assumpsit] 

But  here  the  objection  could  not  be  raised  on  non  assumpsit,  be- 
cause it  is  true  that  the  defendants  did  promise,  in  the  form  set  out  in 
the  declaration.  What  the  plea  undertakes  to  do  here  is  to  aver  cir- 
cumstances, which,  if  they  be  true,  can  leave  no  doubt  as  to  the 
meaning  of  certain  terms  in  the  contract;  and  no  doubt,  consequently, 
that  the  defendants  were  not  liable  under  the  contract 

[Coleridge,  J.  But  if  the  plea  shews  that  the  contract  has  been 
misconstrued  in  the  declaration,  does  it  not  amount  to  non  assumpsit? 
Be  that  as  it  may,  however,  there  is  no  special  demurrer  to  the  plea 
here  on  the  ground  that  it  amounts  to  non  assumpsit] 

But,  secondly,  the  time  for  the  delivery  is  not  left  at  large  by  the 
terms  of  the  contract,  as  stated  in  the  declaration.  The  meaning  of 
the  word  "forthwith"  is  "immediately,"  "as  soon  as  possible."  It 
was  so  held  in  Kewney  v.  Hutchinson^  6  M.  &  W.  134 ;  in  Simpson  v. 
Henderson^  Moo.  &  M.  300 ;  and  in  Hyde  v.  Watts,  12  M.  &  W.  254. 

Phipson,  in  reply.  Supposing  the  argument  true,  that  a  plea  may 
aver  circumstances  which  tend  to  make  the  meaning  of  certain  worcfs 
in  a  contract  certain,  which  would  be  otherwise  uncertain,  yet  those 
must  be  circumstances  which  were  in  existence  at  the  time  of  making 
the  contract ;  they  must  not  be,  as  here,  subsequent  circumstances. 
Here  the  plea  attempts  to  ascertain  the  meaning  of  the  contract  by 
reference  to  subsequent  events.    That  is  illegal.  Our.  adv.  vuU. 

35* 
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Patteson,  J.,  now  delivered  the  judgment  of  the  court  We  have 
considered  this  case  and  the  authorities  refenred  to  on  the  argumenti 
and  are  of  opinion  that,  according  to  the  statement  of  the  contract  ia 
the  declaration  itself,  the  delivery  of  the  goods  was  a  condition  pre* 
cedent 

Every  contract  must  be  construed  according  to  the  intention  of  the 
parties,  which,  in  the  present  case,  the  demurrer  calls  upon  the  court 
to  ascertain.  We  think  it  manifest  that,  by  the  use  of  the  woid 
^  forthwith,"  as  to  the  delivery  of  the  goods  in  connection  with  the 
payment  in  fourteen  days,  the  parties  intended  that  the  goods  should 
be  delivered  at  some  time  within  the  fourteen  days.  Now,  the  declar 
ration  alleges  a  general  performance  by  the  plaintifis ;  and  that  i» 
sufficient  on  general  demurrer,  and  must  be  taken  to  mean  a  delivery, 
or  offer  to  deliver.  It  would  be  bad  on  special  demurrer ;  but  being 
good  on  general  demuirer,  it  becomes  a  material  aUq^ation,  and  ia 
traversable. 

The  plea  has  traversed  it,  and  is  ffood  in  that  respect,  without  ita 
being  necessary  for  us  to  say  how  m  the  introductory  matter  of  the 
plea  could  of  itself  have  formed  a  sufficient  answer  to  the  declaration* 

Judgment  far  defcfubmis* 


Ex  parte  Hulse.^ 

Bail  Court,  Jane  5, 1S51. 

Articles  of  tne  Peace -^  Reasonable  Oround  of  AUurm^^  Threat  of 

Violence  if  JExkibikmt  tariies  a  Letter. 

H.  had  written  a  letter  to  a  yonng  ladr,  a  relatiye  of  T.  T.  afterwardB,  in  consequence  of 
his  writing  the  letter,  violentlr  assanlted  H.  and  said,  **  If  jon  write  Wiin,  I  will  flog  jfm 
withm  an  inch  of  yonr  life.*^  On  a  sah8ec]|aent  oocation,  T.  meeting  H.  said  to  lunit 
*^  Bemember  what  I  said  to  yon,  I  am  detennmed  to  pat  a  stop  to  your  prooeedings.** 

The  Conrt  pennitted  H.  to  ezhihtt  articles  of  the  peace  against  T. 

This  was  an  application,  on  the  pafrt  of  a  person  named  Hulse,  to 
exhibit  articles  of  the  peace  against  W.  J.  Tollemache,  Esq.  The 
articles  stated  that  Tollemache,  who  was  a  justice  of  the  peace  of 
the  county  of  Chester,  in  April  last  entered  a  farm-yard  where  Hulse 
was,  and  said  to  him,  '<  I  told  you  that  I  would  flog  you ; "  and  that 
he  then  struck  Hulse  several  blows  with  such  effect  that  he  felled 
him  to  the  ground,  and  struck  him  also  as  he  was  lying  on  the  ground ; 
that  he  then  called  Hulse  a  liar  and  a  scoundrel,  and  told  him  that  if 
he  wrote  again  to  Miss  T.  (a  relation  of  the  defendant's)  he  would 
flo^  him  within  an  inch  of  his  life.  The  exhibitant  stated  that  he 
believed  that  the  violent  conduct  of  the  defendant  arose  from  the 
exhibitant  having  written  a  letter  to  Miss  T.,  for  whom  he  felt  a  strong 
attachment  He  added  that  he  had  applied  to  justices  of  the  peace, 
to  bind  the  defendant  over  to  keep  the  peace,  but  that  they  had 
refused  the  application. 

1 21  Law  J.  Bep.  (k.  a.)  M.  C.  SI. 
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Jane  3, 1851.  Cleasby^  in  support  of  the  application.  The  applicant 
is  entitled  to  protection.    He  has  reasonable  ground  to  fear  violence. 

[  WioHTMAN,  J.  A  violent  assault  is  committed  in  April,  you  do 
not  apply  until  June.] 

The  exhibitant  gave  his  instructions  in  April,  but  delay  arose  from 
his  not  being  aware  that  it  was  necessary  for  him  to  swear  to  the 
articles  in  court,  and  thus  he  was  unable  to  apply  last  term. 

[  WiGBTiffAN,  J.  Does  he  state  that  since  the  assault  hQ  has  written 
a  letter,  and  therefore  apprehends  violence?  ] 

No;  but  he  states  enough  to  justify  the  application.  Regina  v. 
MaUinsofi,  1  L.  M.  &  P.  619;  s.  o.  20  Law  J.  ilep.  (n.  s.)  M.  C.  33; 
B.  c.  1  Eng.  Rep.  289. 

[  WiGHTMAN,  J.  You  do  uot  shcw  what  has  been  the  conduct  of 
the  defendant  since  the  assault] 

It  was  thought  not  right  to  put  upon  the  articles  any  thine  that 
took  place  since  the  application  to  the  justices,  but  additionfll  mis- 
conduct of  the  defendant  can  be  shewn. 

The  application  was  then  withdrawn,  and  was  now  (June  4)  re- 
newed upon  amended  articles,  which  stated  that,  on  the  13th  of  May, 
ToUemache  met  the  exhibitant  on  the  high  road,  and  shook  his  whip 
at  him  in  a  threatening  way,  and  said  to  him  ^  Remember  what  I 
have  said  to  you ; "  that  the  exhibitant  asked  him,  whether  he  in- 
tended to  beat  the  exhibitant's  brains  out,  and  that  ToUemache  replied 
that  he  meant  to  put  a  stop  to  his  proceedings. 

CUasby.  These  amended  articles  shew  clearly  that  there  is  reason- 
able ground  for  apprehending  a  breach  of  the  peace  if  the  exhibitant 
should  think  proper  to  write  to  the  young  lady.  The  court  will  pre- 
vent this. 

TVioHTKAN,  J.  I  think,  under  the  circumstances,  that  yon  may 
exhibit  the  articles.  I  will  consider  whether  I  will  order  an  attach- 
ment to  issue.  « 


On  the  following  day, 

WioHTMAN,  J.,  directed  the  attachment  to  issue. 


Rule  granted. 


Cooke  t?.  Cxtnlippb.* 

Jane  3, 1851. 

Power — Execution  of —  Oenerai  Devise. 

wifi 

of  the  said  B.  C.  and  F.  C.  for  such  estates  and  interests,  and  in  such  parts,  shares  and 


L  P.,  by  her  will,  devised  her  manor  of  E.  to  B.  C.  for  life,  with  remainder  to  F.  C.  (hia 
wife)  for  life,  and  froni  and  after  the  decease  of  the  sorvivor  to  all  and  every  the  children 


>21  Law  J.  Bep.  (ir.  s.)  Q.  B.  80. 
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portionSf  &c.  bb  B.  C.  and  F.  C,  shonld  jointly  appoint,  or  as  the  snryivor  of  them  should 
in  default  of  any  such  ioint  appointment,  by  deed  or  will  appoint,  and  in  defaalt  of  any 
such  appointment  to  mc  use  of  trustees  for  a  term  of  500  years,  to  commence  from  the 
decease  of  the  surriror  of  B.  C.  and  F.  C  and  after  the  determmation  of  the  said  term  of 
500  years  to  the  plaintiff  (the  eldest  son  of  B.  C.  and  F.  C.)  for  life,  with  remainder  to  hia 
first  and  other  sons  in  tail  male.  The  trusts  of  the  term  of  500  years  were  declared  to  be 
for  raising,  if  required,  by  B.  C.  and  F.  C.  10,000/.  for  their  use,  and  further  for  raising 
portions  of  1,000^  apiece  for  the  younger  children  of  B.  C.  and  F.  C.  to  be  paid  at  suca 
times  and  in  such  portions,  &c.  as  the  said  B.  C.  and  F.  C.  should  jointly  appoint,  and  in 
default  of  such  joint  appointment  as  the  surviyor  of  them  should,  by  deed  or  will  executed 
in  Uic  presence  of  and  attested  by  three  witnesses,  appoint;  and  in  default  of  any  such  ap- 
pointment tiie  said  portion  of  1,000/.  to  be  paid  to  sons  at  twenty-one,  and  to  daughters  at 
twenty-one  or  marnage,  if  such  times  of  j^ayment  should  respectively  happen  after  the 
death  of  B.  C.  and  F.  C. :  but  if  in  the  lifetime  of  either  of  them  then  payment  to  be  made 
within  six  months  next  after  the  decease  of  the  surviyor  unless  the  said  B.  C.  and  F.  C.  or 
the  survivor,  should  direct  the  same  to  be  raised  in  his  or  her  lifetime,  in  which  case  the 
term  of  500  years  was  to  conmience  from  the  time  of  such  direction. 

F.  C.  died,  leaving  B.  C.  surviving,  and  without  having  joined  with  B.  C.  in  requiring  the 
trustees  of  the  term  of  500  years  to  raise  the  said  sum  of  10,000/.,  or  in  exercising  any 
power  given  to  ^em  jointly  hj  the- said  will  of  M.  P.  Then  was  issue  of  B.  C.  and  F.  C. 
besides  the  eldest  son  (die  plamtiff,)  four  chUdren,  all  of  whom  attained  twenty-one.  After 
the  death  of  F.  C.  one  of  the  daughters  married,  and  B.  C.  by  a  deed  duhr  executed,  exer- 
cised the  power  under  the  will  of  M.  P.  by  appointing  that  her  portion  of"^  1,000/.  should  at 
his  decease  be  raised  out  of  the  estates  thereby  devised,  and  should  become  a  vested 
interest  in  her  from  the  execution  of  the  said  deed.  B.  C.  died  in  1821,  and  hj  his  will, 
attested  by  three  witnesses,  but  which  contained  no  express  reference  to  the  power  m  the  will 
of  M.  P.,  devised  as  follows :  —  "I  give  to  each  of  my  younger  sons  such  a  sum  of  money 
as  with  the  fortunes  which  they  are  entitled  to  under  the  settlement  made  on  mv  marriage 
■  with  their  mother,  and  under  the  wiU  of  their  late  grandmother  M.  P.,  will  make  up 
8,000/.,"  and  (after  giving  legacies)  **  all  my  real  estate  over  which  Iliave  any  disposing 
power,  I  give,  devise  and  bequeathe  to  my  eldest  son  (the  plaintiff,)  his  heirs  and  assigns." 
At  the  date  of  his  said  will  B.  C.  was  tenant  for  life  of  certain  property  (other  ^an  the 
manor  of  £.)  under  settlements  executed  on  his  marriage,  and  was  also  seized  in  fee-simple 
of  other  estates  acyoining  thereto :  — 

Held,  that  the  will  of  B.  C.  was  not  an  execution  of  the  power  of  appointment  given  by  the 
will  of  M.  P.  as  to  the  portions  of  1,000/.,  and  that  consequently  tne  term  of  500  years  still 
subsisted,  and  that  the  plaintiff  was  tenant  for  life  of  the  manor  of  £.  subject  to  that  tenn. 

By  an  order  of  Knight  Bruce,  V.  C,  the  following  case  was  stated 
for  the  opinion  of  this  court 

Mary  Puleston,  being  seized  for  an  estate  of  inheritance  in  fee-sim- 
ple in  possession  of  certain  lands  and  hereditaments,  made,  signed, 
and  published  her  last  will  and  testament  in  writing,  dated  the  19th 
of  September,  1802,  and  which  was  duly  executed  by  her  in  manner 
then  by  law  required  for  passing  real  estates  by  devise,  and  which  said 
will  was,  so  far  as  the  same  is  material,  in  the  words  and  figures  or 
to  the  efibct  following,  (that  is  to  say)  "  I  give  and  devise  all  that  mv 
castle  and  manor  or  lordship  of  Ewloe,  in  the  county  of  Flint,  and  bm 
and  everv  my  capital  and  other  messuages,  lands,  tenements,  tithes, 
rents,  and  hereditaments  whatsoever,  situate,  lying  and  being,  or  aris- 
ing, renewing,  growing,  and  issuing  within  the  said  several  counties 
of  Flint  and  Denbigh,  or  either  of  them,  or  elsewhere,  which  I  have 
power  to  dispose  of,  with  their  and  eveiy  of  their  rights,  members, 
and  appurtenances,  to  the  use,  intent,  and  purpose  that  the  said  Sir 
T.  Cunliffe  and  W.  M.  Davies,  or  the  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,  do  and  shall  by  and  out  of  the  rents,  issues, 
and  profits  of  the  same  premises,  or  some  part  or  parts  thereof,  pay 
unto  my  only  daughter  Frances  Cooke,  the  wife  ot  the  said  Bryan 
Cooke,  or  permit  her  to  take  and  receive  thereout,  during  the  joint 
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lives  of  heiBelf  and  the  said  B.  Cooke,  the  clear  yearly  rent  or  sum  of 
400/.  of  lawful  money  of  Great  Britain,  to  be  received  by  ber,  my  said 
daughter,  for  her  own  sole  and  separate  use ;  and  subject  to  the  said 
yeany  rent-charge  or  annual  sum  of  400/.  to  the  use  and  behoof  of  the 
aaid  B.  Cooke  and  his  assigns  for  and  during  the  term  of  his  natural 
life,  impeachable,  nevertheless,  for  waste ;  and  from  and  immediately 
after  the  decease  of  the  said  B.  Cooke,  to  the  use  and  behoof  of  ray 
said  daughter  F.  Cooke,  if  she  shall  survive  him,  and  her  assigns,  for 
and  during  the  term  of  her  natural  life,  without  impeachment  of  or 
for  any  manner  of  waste,  and  from  and  after  the  determination  of  the 
respective  estates  for  life  hereinbefore  limited  to  them,  the  said  B» 
Cooke  and  Fmnces  his  wife  as  aforesaid,  to  the  use  of  the  said  Sir  T. 
Cunliife  and  W.  M.  Davies,  and  their  heirs,  for  and  during  the  respect* 
ive  natural  lives  of  the  said  B.  Cooke  and  Frances  his  wife,  upon  trust 
to  support  contingent  remainders;  and  from  and  after  the  decease 
of  the  survivor  of  them,  the  said  B.  Cooke  and  Frances  his  wife,  to 
the  use  and  behoof  of  all  and  every  or  such  one  or  more  of  the  child 
or  children  of  the  body  of  the  said  B.  Cooke,  on  the  body  of  my  said 
daughter  Frances  Cooke,  his  wife,  begotten  or  to  be  begotten,  for  such 
estate  or  estates  and  interest,  either  with  or  without  power  of  revoca* 
Hon,  and  in  such  parts,  shares,  and  proportions,  and  with  such  terms 
and  provisions  for  tlie  portions  and  maintenance,  or  for  the  benefit 
and  advancement  of  any  such  child  or  children,  as  they,  the  said  B. 
Cooke  and  Frances  his  wife,  shall  jointly  or  at  any  time  during  their 
joint  lives,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  both  of 
them  signed,  seaied  and  deliveied,  in  the  presence  of  two  or  more 
credible  witnesses,  or  as  the  survivor  of  them  shall  (in  default  of  any 
such  joint  appointment)  by  any  deed  or  deeds,  writing  or  writings,  to 
be  signed  by  such  survivor,  after  the  decease  of  one  of  them  in  the 
presence  of  the  like  number  of  such  witnesses,  or  by  his  or  her  last 
will  and  testament  in  writing,  to  be  signed,  published,  and  declared  in 
the  presence  of  three  or  more  of  such  witnesses,  devise,  direct,  limit| 
or  appoint ;  and  in  default  of  all  or  any  such  devise,  direction,  limita* 
tion,  or  appointment,  or,  if  any  such  shall  be  made,  when  and  so  soon 
as  the  estates  and  interest  thereby  to  be  limited,  devised  and  appointed 
shall  respectively  end  and  determine,  and  as  to  such  part  and  parts 
of  the  same  premises  whereof  no  such  devise,  direction,  limitation  or 
appointment  shall  be  made,  to  the  use  of  Anthony  Hardolf  Eyre  and 
Saint  Andrew  Ward  the  younger,  their  executors,  administrators,  and 
assigns,  for  and  during  and  unto  the  full  end  and  term  of  500  years, 
to  commence  from  the  decease  of  the  survivor  of  them,  the  said  B. 
Cooke  and  Frances  his  wife,  and  fully  to  be  complete  and  ended, 
without  impeachment  of  or  for  any  manner  of  waste,  upon  the  trusts 
and  to  and  for  the  intents  and  purposes  and  subject  to  the  provisions 
and  declarations  hereinafter  mentioned  and  expressed  of  and  concern*, 
ing  the  same  term.  And  from  and  after  the  end,  expiration,  or  other 
sooner  determination  of  the  said  term  of  500  years,  and  in  the  mean 
time  subject  thereto  and  to  the  trusts  thereof  hereinafter  declared,  and 
also  subject  and  chargeable  as  hereinbefore  and  hereinafter  expressed, 
to  the  use  and  behoof  of  my  grandson,  P.  D.  Cooke,  eldest  son  of  the 
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said  B.  Cooke,  by  the  said  Frances  Cooke  his  wife,  (meaning  the  said 
plaintiff,  P.  D.  Cooke,)  and  his  assigns,  for  and  during  the  term  of  the 
natural  life  of  him,  the  said  P.  D.  Cooke,  nevertheless  impeachable  for 
t^aste.  And  from  and  immediately  after  the  determination  of  that 
estate,  to  the  use  of  the  said  Sir  T.  Cunliife  and  W.  M.  Davies  and 
their  heirs,  for  and  during  the  natural  life  of  the  said  P.  D.  Cooke,  in 
trust  to  preserve  contingent  remainders.  And  from  and  immediately 
after  the  decease  of  the  said  P.  D.  Cooke,  to  the  use  and  behoof  of 
the  first  and  other  sons  of  his  body  successively  in  tail  male." 

In  remainder  upon  the  preceding  limitations,  were  limitations  to 
the  second  and  subsequently  born  sons  of  B.  Cooke,  by  Frances 
Cooke,  and  the  issue  of  such  sons,  and  the  daughters  of  all  the  sons 
of  B.  Cooke  by  Frances  Cooke  and  their  issue,  and  the  sons  and 
daughters  of  Frances  Cooke  by  any  after-taken  husband  or  husbands, 
and  their  issue.  The  trusts  of  the  term  of  500  years  were  declared 
to  be  for  raising,  if  required  by  the  said  B.  Cooke  and  Frances  his 
wife,  10,000/.  for  their  use,  and  further  for  raising  portions  of  1,000^ 
apiece  for  the  younger  children  of  the  said  B.  Cooke  and  Frances 
his  wife,  ^^  to  be  paid  and  payable  to  such  children  or  child  at  such 
time  or  times  and  in  such  proportions,  manner,  and  form  as  they,  the 
said  B.  Cooke  and  Fmnces  his  wife,  shall,  either  subject  to  or  with- 
out power  of  revocation  by  any  their  joint  deed  or  deeds  in  writing, 
to  be  by  each  of  them  sealed  and  delivered  in  the  presence  of  two  or 
more  credible  witnesses,  jointly  direct  or  appoint,  and  for  default  of 
such  joint  direction  or  appointment,  then  at  such  time  or  times  and  in 
such  proportions,  manner,  and  form  as  the  survivor  of  them,  the  said  B. 
Cooke  and  Frances  his  wife,  by  his  or  her  deed  or  deeds,  in  writing, 
to  be  signed  and  delivered  in  the  presence  of  two  or  more  credible 
witnesses,  or  by  his  or  her  last  will  and  testament  in  writing,  to  be 
signed  and  published  in  the  presence  of  three  or  more  such  witnesses, 
shall,  either  subject  to  or  without  power  of  revocation,  from  time  to 
time  direct  or  appoint,  and  in  default  of  such  direction  or  appoint- 
ment as  aforesaid,  then  upon  trust  that  they,  the  said  A.  H.  Eyre  and  St. 
Andrew  Ward,  or  the  survivor  of  them,  or  the  executors,  administra- 
tors, or  assigns  of  such  survivor,  do  and  shall  by  the  ways  and  means 
aforesaid  levy  and  raise  the  said  sum  of  1,000/.  apiece  tor  or  towards 
the  portion  or  portions  of  all  such  children  of  my  said  daughter  Fran- 
ces Cooke,  not  being  an  eldest  son  as  aforesaid,  the  said  portion  or 
portions  of  such  of  the  same  children  as  shall  be  a  son  or  sons  to  be 
paid  at  his  or  their  age  or  ages  of  twenty-one  years,  and  the  said 
portion  or  portions  of  such  of  them  as  shall  be  a  daughter  or  daugh- 
ters to, be  paid  at  her  or  their  age  of  twenty-one  years,  or  day  or 
days  of  marriage  which  shall  first  happen,  if  such  respective  times  of 
payment  shall  happen  after  the  death  of  the  said  B.  Cooke  and  of  my 
said  daughter  Frances  Cooke,  but  if  in  the  lifetime  of  them,  or  either 
of  them,  the  same  to  be  paid  within  six  months  next  after  the  decease 
of  the  survivor  of  them,  unless  the  said  B.  Cooke  and  Frances  his  wife, 
or  the  survivor  of  them,  shall  direct  or  appoint  the  same  to  be  raised 
in  his  or  her  lifetime,  which  they  respectively  may  do  if  he,  she,  or 
they  shall  so  think  proper,  and  in  such  case  the  said  term  of  500 
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years  shall  commence  and  take  effect  from  the  time  of  such  direction 
or  appointment  as  last  aforesaid." 

The  said  testatrix,  Mary  Poleston,  died  on  or  about  the  23d  of 
September,  1802,  without  having  revoked  or  altered  her  said  wiU. 
The  said  Frances  Cooke,  the  daughter  of  the  said  testatrix,  died  on 
or  about  the  18th  of  January,  1818,  leaving  the  said  B.  Cooke  her  sur- 
viving, and  without  having  joined  with  the  said  3*  Cooke,  her  said 
husband,  in  requiring  the  trustees  of  the  said  term  of  500  years, 
limited  by  the  said  will  of  the  said  testatrix  Mary  Puleston  as  afore- 
said,  to  raise  the  said  sum  of  10,000/.,  or  any  part  thereof,  or  in  exer- 
cising any  power  or  authority  given  to  them  jointly  by  the  said  will. 
The  said  B.  Cooke,  the  father  of  the  plaintiff  P.  D.  Cooke,  duly 
made,  signed,  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the  17th  of  April,  1821,  and  executed  by  him  in  the  pre- 
sence of,  and  attested  by  three  witnesses,  and  which  was  in  the  words 
and  figures  or  to  the  effect  following,  that  is  to  say :  —  ^  This  is  the 
last  will  and  testament  of  me,  B.  Cooke,  of,  &c.  I  give  and  bequeathe 
the  sum  of  2,000/.  io  my  daughter  Frances  Mary,  wife  of  W.  Mar- 
gesson,  Esq.,  and  I  direct  my  executors,  hereinafter  named,  to  pay  the 
said  sum  of  2,000/.  into  the  hands  of  the  trustees  for  the  time  being 
of  my  said  daughter's  settlement,  to  be  invested  by  them  in  their 
names  in  government  or  real  security,  to  be  held  by  the  trustees  on 
the  same  trusts  and  to  and  for  the  same  ends,  intents,  and  purposes 
as  are  expressed  in  the  said  settlement  of  my  daughter's  portion 
thereby  vested  in  the  said  trustees.  I  give  to  each  of  my  younger 
sons  such  a  sum  of  money  as,  with  the  fortunes  which  they  are  enti- 
tled to  under  the  settlement  made  on  my  marriage  with  their  mother, 
and  under  the  wills  of  their  late  grandmother  Mrs.  Mary  Puleston 
and  their  late  aunt  Mrs.  Frances  Puleston,  will  make  up  to  each 
8,000/.  And  in  case  my  personal  estate  shall  be  insufficient  to  pay 
the  said  several  legacies,  I  charge  my  real  estates  with  the  payment 
thereof;  but  in  the  event  of  my  said  sons  dying  under  the  age  of 
twenty-one  years,  I  will  that  the  legacy  of  such  son  so  dying  shall 
sink  into  my  residuary  personal  estate.  I  direct  that  until  such  lega- 
cies are  paid  they  shall  carry  interest  at  5/.  per  cent,  from  the  time  of 
my  decease.  [After  giving  certain  other  legacies.]  •  All  the  residue 
of  my  personal  estate  and  all  my  real  estate  over  which  I  have  any 
disposing  power  I  give,  devise,  and  bequeathe  to  my  eldest  son  P.  D. 
Cooke  ^meaning  thereby  the  plaintiff,)  his  heirs  or  assigns,  or  in  the 
event  of  his  decease  in  my  lifetime,  to  such  other  of  my  sons  as  shall 
be  my  eldest  son  at  the  time  of  my  decease,  and  to  his  heirs  and 
assigns.  And  I  appoint  my  son  P.  D.  Cooke,  the  said  A.  H.,  Eyre, 
and  W,  B.  Cooke,  and  the  survivor  of  them,  guardians  and  guardian 
of  my  children  during  their  respective  minorities.  And  I  give,  devise, 
and  bequeathe  all  estates  of  which  I  am  seized  or  possessed,  in  trust, 
or  by  way  of  mortgage,  unto  the  said  A.  H.  Eyre  and  W.  B.  Cooke, 
their  heirs,  executors,  administrators,  and  assigns,  according  to  the 
nature  of  the  same  estates  respectively,  upon  trust  to  reconvey  or 
transfer  the  same  to  the  seveml  persons  who  are  or  shall  be  benefi- 
cially entitled  to  the  same,  or  to  such  uses  and  upon  such  trusts  as 
they  respectively  shall  direct     In  witness  whereof,"  &c 
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The  said  Bryan  Cooke  died  on  or  about  the  14th  of  December, 
1821,  without  having  revoked  or  in  anywise  altered  his  said  will  At 
the  date  of  his  said  will  the  said  B.  Cooke  resided  in  the  mansion  on 
the  family  estates,  situate  in  the  county  of  York,  which  were  consi- 
derable, and  of  which  he  was  tenant  for  life  under  settlements  exe- 
cuted on  his  marriage  with  the  mother  of  the  said  plaintiff.  The  said 
testator  was,  at  the  date  of  his  said  will,  seized  in  fee-simple  of  other 
estates  adjoining  the  said  family  estates.  There  was  issue  of  the 
body  of  the  said  Bryan  Cooke  on  the  body  of  the  said  Frances  Cooke 
his  wife  begotten  five  children,  that  is  to  say,  the  plaintiff  P.  D« 
Cooke  his  eldest  son,  and  foar  younger  children,  Kobert  Bryan 
Cooke,  Anthony  Cooke,  William  Bryan  Cooke,  and  Mary  Frances 
Cooke,  all  of  whom  attained  twenty-one.  She,  Mary  Frances 
Cooke,  in  the  lifetime  of  the  said  B.  Cooke,  and  before  the  date  of  his 
said  will,  that  is  to  say,  in  the  month  of  May,  1818,  intermarried  with 
and  became  the  wife  oi  the  Sev.  W.  Margesson,  and  on  that  mar- 
riage, by  an  indenture  dated  the  19th  of  May,  1818,  and  made  or 
expressed  to  be  made  between  the  said  B.  Cooke  of  the  one  part,  and 
the  said  Mary  Frances  Cooke  of  the  other  part,  and  which  was  exe- 
cuted by  the  said  B.  Cooke  in  the  presence  of  two  witnesses,  the  said 
B.  Cooke,  pursuant  to  and  by  force  and  virtue  and  in  exercise  and 
execution  of  the  powers  or  authorities  vested  in  him,  the  said  R 
Cooke,  under  and  by  virtue  of  the  said  will  of  the  said  Mary  Pule- 
Bton,  and  of  all  other  powers  and  authorities  enabling  him,  the  said 
B.  Cooke,  in  that  behalf,  did  direct,  limit,  and  appoint  that  the  sum 
of  1,000/.  should  upon  the  decease  of  him,  the  said  B.  Cooke,  be 
raised  out  of  the  estates  devised  by  the  will  of  the  said  M.  Puleston 
for  the  portioi^of  the  said  M.  F.  Cooke,  and  should  become  a  vested 
interest  in  her,  the  said  M.  F.  Cooke,  upon  the  execution  of  the  now 
stating  indenture  by  him  the  said  B.  Cooke.  The  1,0002.  portion  of 
one  of  the  younger  sons  of  B.  Cooke  remains  unpaid.  The  portions 
of  1,000/.  each  of  B.  Cooke's  other  younger  children  have  been  paid 
to  them  by  parties  who  have  taken  assignments  of  such  portions. 
These  portions  of  1,000/.  each  were  referred  to  by  the  testator  & 
Cooke  in  that  part  of  his  will  in  which  he  referred  to  the  will  of  Mrs. 
Mary  Puleston, -the  late  grandmother  of  his  younger  sons. 

The  questions  for  the  opinion  of  this  court  were :  first,  whether  the 
said  term  of  500  years  limited  by  ihe  said  will  of  the  said  Mary  Pu- 
leston is  a  subsisting  term ;  secondlv,  whether  the  said  plaintiff  P.  IX 
Cooke  is  seized  for  an  estate  of  inheritance  in  fee-simple  of  the  said 
castle,  manor,  lands,  and  hereditaments  so  devised  by  the  said  will  of 
the  sajd  Mary  Puleston  as  aforesaid,  subject  to  the  said  term  or  other- 
wise, or  whether  he  is  only  tenant  for  lil'e  of  the  same  hereditaments.^ 

Im  ■ ^ 

1  The  plaintiff's  points  were :  first,  that  the  will  of  B.  Ooke  was  a  valid  executioa 
of  the  power  of  ap^intment  or  selection  reserved  to  B.  Cooke  and  Frances  his  wife, 
and  the  survivor  ot  them,  over  the  estates  in  question  by  the  will  of  M.  Puleston ;  and 
tiiat  therefore  the  term  of  500  years  limited  by  M.  Puleston's  will  in  de&ult  of  appoints 
ment  never  took  effect,  and  consequently  is  not  a  subsisting  term ;  secondly,  UuU  B. 
Cooke's  will  was,  at  all  events,  an  execution  of  the  said  power  either  in  dero^tion  of 
or  subject  to  the  said  term  of  500  years,  and  the  trusts  declared  thereof  by  M.  Pule- 
iton's  mil  in  favor  of  Frances  Cooke's  younger  children ;  and  that  therefore  the  plain- 
tiff  P.  D.  Cooke  is  seized  of  an  ostato  of  inheritance  in  fee-dmple,  either  in  possefluott 
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The  case  was  now  argued  by 

Maiins^  for  the  plaintiff.  The  question  is,  whether  the  estates  over 
which  Bryan  Cooke  had  a  power  of  appointment  passed  by  his  will. 
It  is  contended  that  they  did,  and  that  the  plaintiff  takes  by  appoint- 
ment under  the  words  "  ail  my  real  estate  over  which  I  have  any  dis* 
posing  power."  Slanden  v.  Standen^  2  Yes.  jun.  589 ;  Bailey  v.  Lloyd^ 
5  Buss.  330. 

[Lord  Campbell,  C.  J.  A  man  may  have  a  disposing  power  with- 
out acting  under  a  power  in  a  settlement] 

The  words  in  the  will  clearly  have  reference  to  some  enabling 
power ;  they  are  the  same  as  ii  he  had  said  ''  estates  over  which  I 
have  a  power  of  appointment"  He  uses  words  which  are  proper  to 
include  every  thing  which  he  can  give  either  by  virtue  of  ownership 
or  of  the  power  of  appointment  According  to  the  construction 
which  must  be.  contended  for  by  the  defendant,  some  words  of  the 
will  are  rendered  inoperative.  It  is  enough  if  a  testator  by  any  ex« 
pression  shows  clearly  that  he  means  to  execute  a  power;  no  specific 
reference  to  it  is  necessary.  Bennett  v.  Aburrow,  8  Yes.  609 ;  Wat" 
lap  V.  Lord  PortsmouU^^  2  Sugd.  Pow.  App.  11 ;  1  Sugd.  Pow.  244, 
7th  ed. ;  Ourteis  v.  Kenricky  3  Mee.  &  W.  461 ;  s.  c.  7  Law  J.  Rep. 
(n.  s.)  Exch.  169.  In  Adams  v.  AusteUj  3  Russ.  461,  the  question  was 
whether  a  general  devise  like  this  passed  the  produce  of  the  sale  of 
lands ;  it  was  assumed  that  it  passed  the  lands  themselves  over  which 
the  testatrix  had  a  power  of  appointment  There  is  certainly  no 
case  which  goes  the  length  of  holding  that  such  a  devise  as  the  present 
is  not  an  execution  of  the  power,  and  the  27th  section  of  the  7  Will. 
4  and  1  Yict  c.  26,  amounts  to  a  legislative  declaration  that  it  is  so. 

Peacocky  contriu  This  is  a  pure  question  of  intention  to  be  col- 
lected from  the  words  of  the  will.  The  rule  is  stated  in  Roake  v. 
DenUy  4  Bligh,  (n.  s.)  3,  to  be,  that  there  must  be  a  reference  to  the 
power  or  the  proper^  which  is  the  subject  of  it,  or  the  provision 
made  by  the  donee  of  the  power  must  be  ineffectual  unless  it  be  an 
execution  of  the  power.  Here  none  of  these  conditions  exist,  or  if 
they  do  there  is  a  clear  intention  shown  not  to  execute  the  power. 
At  the  time  of  making  his  will,  the  testator,  Bryan  Cooke,  had  a 
power  to  appoint  real  estates  under  the  will  of  Mary  Puleaton,  but  he 
had  also  real  estates  of  his  own  over  part  of  which  he  had  a  disposing 
power,  but  of  part  of  which,  being  settled,  he  could  not  dispose. 
There  is,  therefore,  real  property  to  which  the  words  of  the  devise 
may  be  properly  referred  without  assuming  that  they  mean  to  execute 

the  power. 

• 

or  subject  to  the  said  term  of  500  years,  of  the  castle,  manor,  lands,  and  hereditaments 
devised  by  the  will  of  M.  Puleston. 

The  defendant's  points  were :  that  the  will  of  B.  Cooke  did  not  exercise  the  power 
of  appointment  or  selection  by  the  will  of  M.  Puleston  limited  to  B.  Cooke  and  Frances 
his  wife,  and  the  survivor  of  them,  over  the  casde,  manor,  lands,  and  hereditaments 
devised  by  her  will.  That  the  term  of  500  years  limited  bv  the  will  of  M*  Puleston  is 
a  subsisting  term,  and  that  P.  D.  Cooke  is  only  tenant  for  life  (^  the  same  premises. 
^    VOL.  VII.  36 
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[Patteson,  J.  You  read  ^  real  estate  oveir  which  I  have  a  dis- 
posing power"  as  meaning  "all  my  unsettled  estates?" ] 

Yes.  But  there  is  besides  a  clear  intention  shown  not  to  eitecute 
the  power.  Each  of  his  younger  sons  is  assumed  to  be  entitled  to  a 
sum  of  money  tinder  the  wills  of  Mary  and  Frances  Puleston  with- 
out his  then  appointing  it  to  them,  for  he  bequeathes  to  them  such 
additional  sum  as  will  make  up  8,000/.  Therefore  he  clearly  does  not 
mean  to  execute  one  power,  and  the  same  absence  of  intentioa  must 
extend  to  the  other  also. 

[Lord  Campbell,  C.  J.  May  not  the  intention  be  that  the  eldest 
son  shall  take  in  fee  subject  to  the  term  ?] 

The  sum  which  the  children  take  under  Mrs.  Puleston's  will  is  not 
fixed,  except  it  be  by  appointment,  and  therefore  Bryan  Cooke  could 
supersede  the  term  in  all  respects,  except  as  to  the  1000^  settled  upon 
the  daughter  upon  her  marriage.  He  could  not  present  the  term  ex- 
isting, but  he  could  destroy  it,  except  so  far  as  it  gare  power  to  raise 
10002.  for  his  daughter.  Then,  as  to  the  construction  of  the  word% 
^  all  my  real  estate  "  cannot  be  satisfied  by  an  estate  over  which  the 
testator  has  merely  a  power  of  stating  in  what  proportions  it  shall  be 
divided  —  1  8ugd.  Pow.  367,  7th  ed.  —  **  where,  however,  the  power 
is  not  referred  to,  the  property  comprised  in  it  roust  be  mentioned,  so 
as  to  manifest  that  the  disposition  was  intended  to  operate  over  it ; 
the  donee  must  do  such  an  act  as  shows  that  he  has  in  view  the  thin^ 
of  whiph  he  had  a  power  to  dispose."  If  this  case  had  occurrra 
fiince  the  new  Wills  Act,  this  property  would  not  have  passed.  CUwei 
V.  Audtff^  12  Bcav.  604. 

Matins  replied. 

Lord  Campbell,  C.  J.  The  rule  has  been  long  established,  that 
the  donee  of  a  power  must  either  expressly  refer  to  the  power  or  to 
the  subject-matter  of  it.  Here  the  will  of  the  donee  of  the  power 
makes  no  reference  to  the  power,  and  I  think  no  distinct  reference  to 
the  subject-matter,  for  the  testator  merely  says,  "all  the  residue  of  my 
personal  estate,  and  all  my  real  estate  over  which  I  have  any  dis- 
posing power,  I  give,  devise,  and  bequeathe  to  my  eldest  son,  his 
neirs  and  assigns."  At  this  time,  he  had  family  estates  of  his  own 
in  Yorkshire,  part  of  which  were  settled  and  part  not  settled,  and  ail 
the  words  may  be  satisfied  by  holding  that  he  had  in  contemplation 
only  his  own  paternal  estates,  without  at  all  referring  to  the  Ewloe 
estate.  This  must  be  considered  as  the  law  stood  before  the  passing 
Of  the  Wills  Act,  (7  Will.  4  &  1  Vict  c.  26,)  for  und^  that  act  I 
should  have  no  doubt  in  saying  that  the  testator  had  no  intention  to 
include  the  Ewloe  estate*  The  term  for  five  hundred  years  created 
by  Mrs.  Puleston's  will  was  necessarily  to  take  effect,  and  the  whole 
will  shows  that  the  testator  contemplated  its  taking  effect,  and  from 
that  I  infer  that  all  the  younger  children  were  to  be  provided  for  under 
it,  and  it  seems  improbable  tnat  the  testator  would  do  that  by  which 
primd  facie  at  least  the  term  would  be  defeated.  If  the  intention 
had  been  to  exercise  a  power  over  the  Ewloe  estate,  the  testator  would 
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not  have  made  it  pass  under  the  same  woids  as  those  used  to  pass 
llie  paternal  estates  which  be  held  in  fee  simple.  He  had  not  tha 
same  disposing  power  over  the  Ewloe  estate  as  he  had  over  the 
estates  held  in  fee-simple.  Looking,  therefore,  to  the  language  used, 
it  seems  to  me  that  the  intention  of  the  testator  was  to  leave  the  dis* 
position  of  the  Ewloe  estate  as  it  was  in  Mary  Puleston's  will,  both 
as  to  the  fee-simple  and  the  other  estate  for  ^ears.  It  is  not  necessary 
to  refer  to  the  authorities  dted,  because  this  case  must  rest  on  gene-  ' 
ral  principles  applied  to  its  own  particular  drcumstanees,  and  I  am 
prepared  to  certify  that  the  term  for  five  hundred  years  in  Mary  Pules* 
ton's  will  is  a  subsisting  term,  and  that  the  plaintiff  is  only  tenant  f<Nr 
life  of  the  hereditaments  demised  by  that  will,  subject  to  the  said 
term. 

Patteson,  J.  The  question  is,  whether  there  is  any  thing  to  satisff 
the  words  ^*  over  wiiich  I  have  a  disposing  power,"  and  so  render  ifc 
unnecessary  to  have  recourse  to  the  estate  under  Mary  Puleston's 
will,  over  which  the  testator  had  a  power  of  appointment  I  think 
fliere  is  abundant  property  to  satisfy  those  woras,  because  it  appears 
tiiat  the  testator  was  tenant  for  life  of  some  estates  under  Marr 
Puleston's  will,  and  that  he  was  seized  in  fee  of  other  property.  Al- 
though the  words  are  not  of  much  use  as  applied  to  the  estates  in 
fee,  still  I  think,  looking  to  the  effect  of  the  words,  that  it  was  the 
intention  of  the  testator  to  apjdy  the  words  to  such  estate.  As  to 
Mary  Puleston's  will,  I  cannot,  I  must  say,  understand  it  very  welL 
The  five  hundred  years'  term  was  to  commence  from  the  death  of  the 
survivor  of  the  testator  and  his  wife,  and  in  default  of  their  exercising 
the  power  of  appointment ;  and  the  power  of  appointment  was  not 
given  to  the  testator  to  be  exercised  subject  to  the  term.  But  be  that 
as  it  may,  I  do  not  think  that  the  testetor  had  any  disposing  power; 
and  if  he  had,  I  do  not  think  that  he  intended  to  exercise  it  As  to 
the  provision  in  Mary  Puleston's  will,  it  cannot  be  supposed  that 
when  the  testator  had  exercised  the  power  given  by  that  will  in  favor 
of  his  younger  children,  which  depended  on  the  existence  of  the  estete 
of  the  tenant  for  life,  he  would  make  a  will,  the  effect  of  which  would 
be  to  defeat  the  creation  of  the  estete  of  the  tenant  for  life. 

Erle,  J.  The  plaintiff  alleges  that  his  father  intended  by  his  will 
to  exercise  the  power  given  him  by  Mary  Puleston's  will,  ana  that  his 
father's  will  conteins  words  referring  to  that  power.  Those  wcxds 
can  in  one  sense  be  applied  to  the  Ewloe  estete,  because  it  was  hdd 
for  life  by  the  testetor.  He  might,  therefore,  call  it  «  my  estate/'  but 
the  words  are  capable  also  of  another  application,  and  of  being  applied 
to  the  Yorkshire  estetes ;  and  I  think,  giving  effect  to  the  words  of 
the  will,  their  more  obvious  meaning  is,  that  the  testator  did  not  in- 
tend to  exercise  the  power  of  appointment  over  the  Ewloe  estete,  but 
that  he  did  intend  to  pass  his  Yorkshire  estetes.  He  does  not  say, 
all  his  real  estete,  and  all  the  real  estete  over  which  he  had  a  dispos- 
ing power,  but  all  his  estete  over  which  he  had  any  disposing  power, 
that  is,  the  real  estate  he  had  of  his  own,  as  contradistinguished  from 
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his  wife's,  some  being  settled  and  some  held  in  fee  simple.  He  meant, 
I  think,  the  estates  over  which  he  had  the  absolute  power  of  disposal 
in  fee-simple,  because  he  makes  a  devise  in  fee,  and  he  had  not  any 
such  general  power  of  disposing  as  regards  the  property  in  Mary 
Puleston's  will.  I  think  that  construction  is  confirmed  by  what  seems 
to  be  conceded,  namely,  that  the  testator  intended  that  each  of  his 
younger  childrwi  should  take  1,000/.  As  to  the  effect  of  the  execution 
of  the  power  upon  the  term  of  600  years  in  Mary  Puleston's  will,  it  is 
contended,  on  the  one  hand,  that  if  the  testator  appointed  the  fee* 
simple,  the  term  would  be  destroyed,  and  the  provision  for  younger 
children  defeated,  but,  on  the  other  hand,  that  as  the  term  was  once 
recognized  by  the  testator  on  the  marriage  of  his  daughter  in  1818,  it 
must  be  intended  to  exist  for  the  benefit  of  the  other  younger  children, 
and  that  the  testator's  will  was  an  exercise  of  the  power  subject  to 
the  term  of  500  years.  But  I  should  have  expected  to  find  the  term 
mentioned  in  the  will  which  intended  to  execute  the  power,  and  that 
after  it  the  fee-simple  would  have  been  limited ;  and  W  holding  that 
there  is  no  appointment  of  the  fee-simple,  the  term  of'^SOO  years  re- 
mains a  subsisting  term,  and  the  younger  children  would  have  a  dear 
1,000/.  according  to  the  declaration  of  the  trusts  in  Mary  Puleston's 
wiU. 

A  certificate  was  accordingly  sent  to  the  Vice*  Chancellor  that  the  term 
of  500  years  is  a  subsisting  term^  and  that  the  plaintiff  is  tenant  for  life 
of  the  hereditaahents  devised  by  the  unit  of  M.  Pules  ton. 


COUNTY  COURT  APPEAL. 

Bridoes  v.  Hawkesworth.^ 

June  19  and  November  26. 

Trover  —  Lost  Property  —  Rights  of  Finder. 

The  place  in  which  a  lost  article  is  found  does  not  constitute  anj  exception  to  the  general 
rule  of  law,  that  the  finder  is  entitled  to  it  as  against  all  persons  except  the  owner. 

The  plaintiff,  having  picked  up  from  the  floor  of  the  shop  of  the  defendant  a  parcel  contain- 
ing bank-notes,  handed  them  over  to  the  defendant  to  keep  till  the  owner  should  claim 
them.  Thev  were  advertised  by  the  defendant,  but  no  one  appearing  to  claim  them,  and 
three  jears  having  elapsed,  the  plaintiff  requested  the  defendant  to  return  them,  tendering 
the  costs  of  the  advertisements,  and  offering  an  indemnity.  Upon  the  defendant's  refusal, 
an  action  was  brought  in  the  county  court,  and  judgment  given  for  the  defendant :  — 

Hddy  on  appeal,  reversing  the  judgment  below,  that  the  plaintiff  was  entitled  to  the  notes  as 
against  toe  defendant. 

This  was  an  appeal  against  a  decision  of  the  judge  of  the  County 
Court  of  Westminster.  The  following  facts  appeared  upon  the  case 
stated  and  signed  by  the  judge :  —  In  October,  1847,  the  plaintiff,  who 
was  town  traveUer  to  Messrs.  Rae  &  Co.,  called  at  Messrs.  Byfield  & 
Hawkesworth's  on  business,  as  he  was  in  the  habit  of  doing,  and  as 

1 15  Jur.  1079.     Ccram  Patteson  and  Wightman,  J  J. 
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he  was  leaving  the  shop  he  picked  op  a  small  paroei  which  was  lying 
'^«)on  the  floor.    He  immediately  shewed  it  to  the  shopman»  and 
^d  it  in  his  presence,  when  it  was  found  to  consist  of  a  qoantity 
^  of  England  notes,  to  the  amount  of  65^     The  defendant,  who 
><r  in  the  firm  of  Byfield  &  Hawkesworth,  was  then  called, 
'^  told  him  he  bad  (bund  the  notes,  and  asked  the  de- 
*  HP  until  the  owner  appeared  to  claim  them.     The 

dett:^  ^Hitisements  to  be  inserted  in  The  Times  news- 

paper, V  ^Suik  notes  had  been  found,  and  the  owner 

might  have  ^^oroper  description  and  paying  the  ex- 

Eenses.    No  pc  ^V^  ^  claim  them,  and  three  years 

aving  elapsed  sinu.  ^L  the  plaintiff  applied  to  the  de- 

fendant to  have  the  u  .  to  him,  and  oTOred  to  pay  the 

expenses  of  the  advertisei.  jind  to  give  an  indenmilhr.      The 

defendant  had^  refused  to  dei.  ^r  them  up  to  the  plaintifil,  and  an 
action  had  been  brought  in  the  County  CSourt  of  Westminster  in  con- 
sequence of  that  refi^aL  The  case  also  found  that  the  plaJntiH^  at 
the  time  he  ddivered  over  the  notes  to  the  defendant,  did  not  intend 
to  divest  himself  of  any  title  that  he  might  have  to  them.  The  judge 
had,  upon  these  facts,  decided  that  the  defendant  was  entitled  to  tne 
custody  of  the  notes  as  against  the  plaintiff,  and  gave  judgment  in 
his  favor  accordingly.  It  was  to  leview  this  dedsion  that  tl^  present 
appeal  had  been  brought. 

Cfroffj  Heath  with  him,  for  the  appellant  The  plaintiff,  by  finding 
the  notes  in  question,  acquired  a  title  to  them  against  the  whole  worli^ 
except  the  true  owner.  Amory  v.  Delamiriej  1  8tr.  604 ;  1  Smith's 
L.  C.  151.  Having  found  them,  he  delivered  them  to  the  defendant 
for  a  special  purpose  only,  and  never  intended  to  part  with  his  property 
therein.  The  judge  appears  to  have  decided  the  case  upon  the  ground 
that  they  were  found  in  the  house  of  another;  but  that  msSces  no 
difference.  If  they  had  been  found  in  the  highway,  they  would  have 
been  the  property  of  the  finder,  except  as  against  the  true  owner ;  and 
yet  the  highway  is  the  private  property  of  some  one,  subject  to  the 
right  of  the  public  to  pass  over  it  Suppose  they  had  been  found  in 
the  yard  of  the  defendant,  then  they  could  be  lawfully  retained  as 
against  him ;  he  might  have  had  an  action  of  trespass  for  entering 
the  yard,  but  not  any  action  founded  on  the  possession  of  the  goods. 
How  did  the  defendant  acquire  any  property  therein  ?  The  mere  fact 
of  the  notes  having  been  dropped  on  the  floor  of  his  shop  did  not  give 
it  to  him. 

[Patteson,  J.  K  one  enters  a  cab,  and  takes  away  a  parcel  left 
there  by  a  former  passenger,  the  property  might  be  laid  in  the  cab- 
owner  in  an  indictment  for  the  felony. 

WioHTMAN,  J.  If  the  notes  had  been  left  on  a  chair,  and  the  cus- 
tomer coming  in  had  merely  lifted  them  off,  would  tiiey  have  become 
his  property  ?  They  were  not  lost  in  the  ordinary  sense  of  the  term, 
but  were  there  in  canspectu  omnium.  You  say  that  any  one  taking  pos- 
session of  them,  although  they  were,  in  one  sense,  in  the  possession  ot  the 
shopkeeper,  acquires  a  titie  to  them,  except  as  against  the  true  owner.] 

36» 
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Yes.  Perhaps  an  indictment  would  lie  for  stealing  the  goods  of  a 
person  unknown ;  but  here  the  owner  of  the  shop,  not  having  taken 
possession,  could  not  lay  the  property  in  himself. 

[Patteson,  J.  Is  there  any  instance  of  indicting  a  person  for  steal- 
ing the  goods  of  a  person  unknown  ?  If  the  owner  be  unknown,  could 
felony  be  committed  in  respect  of  the  goods  ?  There  might  probably 
be  an  indictment  for  a  robbery  of  a  person  unknown.] 

The  man  who  first  picked  up  the  notes  would  be  the  finder,  even 
although  the  owner  of  the  shop  should  first  see  them.  PufTendorf, 
(lib.  4,  c.  6,  s.  8,)  shews  that  the  bare  seeing,  or  the  knowing  where 
lost  goods  are,  is  not  sufficient. 

[  WioHTMAN,  J.  You  must  go  further,  and  shew  that  their  being 
in  the  shop  of  the  defendant  makes  no  difference.  Blackstone  says, 
that  whatever  movables  are  found  on  the  face  of  the  earth  belong  to 
the  first  occupier.] 

That  would  be  so  where  no  owner  appears ;  it  would  be  the  same, 
as  between  the  finder  and  the  rest  of  the  world,  as  if  there  were  no 
owner.  Blackstone,  (1  Com.  296,)  speaking  of  treasure-trove,  says, 
^  Such  as  is  casually  lost  or  unclaimed,  still  remains  the  right  of  the 
fortunate  finder."  That  was  an  express  authority  for  the  general  rule ; 
and  if  the  other  side  contended  that  the  notes  being  found  in  a  man's 
house  made  any  difierence,  it  lay  upon  them  to  establish  that  pro* 
position. 

[Patteson,  J.  In  PufTendorf,  (lib.  4,  c.  6,  s.  13,)  it  is  said,  ^'  He 
who  hath  hidden  treasure  in  another's  ground,  without  acquainting 
the  lord  of  the  soil,  is  judged  to  have  slipped  his  opportunity ;  .  .  • 
but  if  the  ground  belongs  to  another,  then  the  finder  seems  engaged 
by  his  conscience  to  inquire,  at  least  indirectly,  of  him  concerning  the 
matter ;  because,  without  this,  it  cannot  certainly  be  known  but  that 
the  money  was  laid  there  by  the  master  of  the  place  only  for  the 
greater  security,  or  by  some  person  else  with  his  privity  and  consent" 
From  which  it  would  appear,  that  if  it  were  laid  there  without  the 
consent  or  privity  of  the  owner  of  the  soil,  he  would  not  be  entitled 
to  it  These  notes  were  certainly  not  intrusted  to  the  defendant—* 
they  were  lost] 

oy  the  law  of  nature,  a  finder  acquires  property  by  taking  posses* 
sion  of  the  goods  found,  and  those  cases  in  which  the  property  is 
given  to  the  state  or  to  particular  individuals  are  exceptions  upon 
the  law  of  nature.  In  Meg.  v.  Kerr^  8  Car.  &  P.  176,  it  was  held, 
^  that  a  servant  who  had  found  some  bank  notes  in  her  master's  house 
ought  to  have  inquired  of  him  whether  they  were  his  or  not"  Those 
were  her  master's  notes,  which  brought  the  facts  within  the  rule  laid 
down  by  Pufendorf  where  the  owner  of  property  is  known.  It 
therefore  does  not  apply  to  this  case.  But  if  the  other  side  were 
right,  the  servant  woi^d  be  equally  guilty  of  felony  whether  they  were 
her  master's  notes  or  not  They  must  put  it  upon  the  ground  of  a 
special  property  in  the  owner  of  the  house ;  and  if  so,  the  servant 
would  be  guilty  of  felony  whether  she  made  inquiry  as  to  the  true 
owner  or  not ;  but  a  finder  is  not  guilty  of  larceny  where  he  has  no 
reasonable  opportunity  of  knowing  the  owner,  because  the  articles 
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found  belong  to  him,  whatever  may  be  his  intention  at  the  time  of 
taking  them. 

[Patteson,  J.  If  goods  were  found  in  an  inn,  it  would  be  different. 
There  a  special  property  is  vested  in  the  innkeeper  by  reason  of  his 
liability.  In  Merry  v.  Ghreen^  7  M.  &  W.  623,  it  was  held,  that  there 
might  be  property  in  a  person  of  goods,  although  he  did  not  know  of 
its  existence.  There  a  bureau  was  bought  at  an  auction,  and  a  purse 
of  money  was  found  in  a  secret  drawer  therein ;  and  it  was  held  that 
it  belonged  to  the  seller  although  he  knew  nothing  of  it  That  and 
Cartwright  v.  Green^  8  Ves.  405,  appear  to  be  the  nearest  to  the  pre- 
sent case.] 

In  Merry  v.  Gfreen  the  money  was  not  lost — it  was  entirely  inclosed 
in  a  chattel  belonging  to  the  seller ;  here  the  loss  and  the  finding  are 
stated  in  the  case.  The  defendant,  to  have  any  right,  must  have  indi- 
cated his  intention  to  take  possession  before  the  other  did.  If  the 
shopkeeper  had  placed  it  on  one  side  until  he  found  the  owner,  it 
would  have  been  different ;  but  here  the  plaintiff  is  the  finder.  As  to 
the  notes  being  found  in  the  shop,  that  reduces  it  merely  to  a  question 
of  degree ;  a  shop  is  more  private  than  a  field,  a  field  more  private 
than  a  highway ;  but  the  fact  of  the  articles  found  being  upon  the 
soil  of  another  does  not  prevent  them  from  becoming  the  property  of 
the  finder.  The  defendant  had  not  made  himself  liable  to  the  true 
owner.  Isaack  v.  Clark,  2  Bulst  312,  shews,  ^  that  when  a  man  doth 
find  goods,  he  is  bound  to  answer  him  that  hath  the  property."  The 
defendant  received  the  notes  only  for  the  purpose  of  advertising  them, 
and  restoring  them  to  the  true  owner,  if  he  should  appear.  [He  also 
dted  Sutton  v.  Moody,  1  Ld.  Baym.  250.] 

Heath  offered  to  address  the  court  on  the  same  side,  but  it  was 
decided  that  only  one  counsel  could  be  heard  on  each  side. 

Bake,  for  the  respondent.  The  plaintiff  could  not  acquire  property 
in  these  notes  by  merely  picking  them  up ;  and  if  he  could,  he  had  in 
this  case  divested  himself  of  that  property  by  handing  them  over  to 
the  defendant,  thereby  making  him  the  principal  in  the  matter,  and 
investing  him  with  the  responsibility  of  a  finder.  The  notes,  if  they 
were  in  truth  the  property  of  a  customer,  came  into  the  shop  by  leave 
of  the  owner  of  the  shop.    Dig.,  lib.  41,  De  Acq.  Re.  Dom.,  tit  1. 

[Patteson,  J.  That  assumes  that  they  are  deposited  intentionally; 
in  which  case  there  can  be  no  doubt  whatever.] 

Savigny,  in  his  celebrated  treatise  on  the  Law  of  Possession,  trans- 
lated by  Sir  Edward  Perry,  s.  18,  states  that  the  principle  of  the  rule 
is  easily  to  be  discovered  The  maxim  is,  "  Vacua  est  quam  nemo 
detinet"  Here  the  jiis  deientionis  was  in  the  defendant,  and  there  was 
no  vacancy  of  possession.  If  the  goods  had  been  of  larger  bulk,  the 
owner  of  the  house  might  have  distrained  them  damage  faisant,  and 
no  one  could  have  taken  them  from  his  custody.  If  a  scintilla  of  a 
dominion  might  be  exercised  by  the  shopkeeper,  they  could  not  vest  in 
the  finder. 

[Patteson,  J.     Savigny  speaks  of  money  buried  in  the  land ;  but 
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how  is  it  if  it  be  in  my  house  ?  The  expression,  "  If  I  know  where  it 
is,  I  possess  it,  without  the  act  of  taking  it  from  its  place  of  conceal- 
ment,'' p.  163,  note  (e),  seems  to  make  the  question  of  property  turn 
.upon  a  mere  chance.] 

That  doubt  is  answered  by  the  case  of  Merry  v.  Green*  In  manv 
instances  property  is  held  to  belong  to  the  owner  of  the  soil,  though 
he  does  not  know  of  it,  as  in  the  case  in  Lord  Raymond.  In  Tojh 
lady  V.  StcUye^  Sty.  165,  Rolle,  C.  J.,  says,  *'  If  cattle  be  stolen,  and 
put  into  my  ground,  I  may  take  them  damage  faisant."  If  the  owner 
could  not  take  tfaam  away,  how  could  a  stranger  do  so  ?  Anon.  1 
Bulst  96.  In  the  Year  Book,  12  Hen.  8,  9,  it  is  said,  <<that  the 
own^  of  a  forest  is  the  owner  of  the  wild  creatures  therein  ratiane 
too."  In  Reg.  v.  JTcrr,  Pabke,  P.,  asks,  "  What  if  I  drop  a  ring,  is 
my  servant  to  take  it  away  ?  "  Suppose  my  guest  loses  his  rinff,  ia 
the  servant  finding  it  at  liberty  to  keep  it?  Has  not  the  owner  otthe 
house  a  right  to  take  it  from  him  1 

[  WioHTMAN,  J.  In  that  case  there  would  be  no  question  about  the 
property.] 

If,  in  Armory  v.  Delamiriej  the  sweep  had  been  employed  to  sweep 
a  chinmey,  and  having  entered  a  bouse  for  that  purpose,  had  picked 
up  a  jewel  therein,  be  could  not  have  cleumed  it  In  the  case  of  a 
wreck  the  lord,  before  seizure,  has  a  constructive  possession.  In  SmUk 
V.  MiUeSy  1  T.  R.  480,  Ashurst,  J.,  says,  <<  The  right  is  in  the  lord,  and 
a  constructive  possession,  in  respect  of  the  thing  being  within  the 
manor  of  which  he  is  lord." 

[Patteson,  J.  That  is  a  manonal  right  and  does  not  apply  to  any 
other  person. 

WioHTMAN,  J.  In  the  preface  to  Savigny  a  difficulty  is  suggested 
in  the  passage  quoted  from  Mr.  Bentham:  — "  A  street  porter  enters 
an  inn,  puts  down  his  bundle  upon  the  table,  and  goes  out ;  one  per^ 
son  put  his  hand  upon  the  bundle  to  examine  it,  another  puts  his  to 
carry  it  away,  saying,  <  It  is  mine.'  The  innkeeper  runs  to  claim  it, 
in  opposition  to  them  both.  The  porter  returns,  or  does  not  return* 
Of  tiiese  four  men,  who  is  in  possession  of  the  bundle  ?  "J 

In  that  casQ  the  innkeeper  has  the  property  ralione  lod  et  impotet^ 
iuB.  The  parcel  cannot  fly  away.  In  Jsaack  v.  Clark^  Lord  Coke  says 
the  finder  has  it  in  his  election  to  take  the  goods  or  not  into  his  cus- 
tody. Did  the  plaintiff  take  to  himself  the  charge  of  these  notes,  or 
make  himself  liable  for  the  advertisements  ? 

[WiGHTMAN,  J.  If  the  plaintiff  had  merely  shewed  them  to  the 
defendant,  and  said  he  would  keep  them,  could  the  defendant  have 
sued  him  tor  them  ?] 

Yes ;  by  reason  of  their  being  found  in  the  house  he  had  a  con- 
structive possession,  and  also  something  less  than  a  possession  —  a 
jus  deientUmis.  Bum  v.  Morris^  4  Tyr.  485,  shews  that  the  defendant 
was  responsible  to  the  true  owner.  In  the  case  of  Suocms^  7  Rep.  17  b.| 
Lford  Coke  says  that  a  possessory  right  is  obtained  in  wild  animals 
ratione  hci  et  impotetUicB  "^ih^it  is,  so  long  as  they  do  not  or  cannot 
fly  away.  The  reason  of  these  decisions  is  given  by  Savigny,  p.  163, 
^  A  movable  becomes  coxmected  with  an  immovable  without,  never- 
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tbeless,  being  incorporated  with  it."  Semapne^s  case^  5  Rep.  93,  shews 
that  a  house  protects  all  goods  lawfully  there ;  and  it  is  to  be  inferred 
that  it  displaces  all  right  in  a  finder.  The  maxim  of  the  civil  law  is, 
^  Si  in  meam  potestatem  pervenit,  meus  factus  sit"  Savigny,  p.  169, 
comments  upon  it — "  Possession  of  a  thing  may  be  acquired  simply 
by  the  fact  of  its  having  been  delivered  at  one's  own  residence,  even 
though  we  are  absent  from  the  house  at  the  time." 

[  WiGHTMAN,  J.  There  they  were  directed  to  the  house :  here,  if  the 
finder  had  put  the  notes  into  his  own  pocket,  the  owner  of  the  shop 
would  not  have  known  of  them.  If  you  can  put  any  case  where  the 
goods  came  into  the  house  without  the  knowledge  of  the  owner  of  the 
house,  it  would  be  in  point] 

[  Patteson,  J.  If  property  is  intentionally  in  my  house,  it  is  certainly 
in  my  possession.] 

There  is  a  distinction  between  property  obvious  on  the  surface  of 
the  soil  and  what  is  buried.  In  the  former  case  it  is  supposed  that  it 
will  be  seen  by  the  owner  or  his  servants  ;  but  if  it  is  buried,  the  next 
owner  is  as  likely  to  find  it  as  the  former  one,  Savigny,  169.  The 
passages  in  Blackstone  cited  on  the  other  side  put  the  question  upon 
the  intention  of  the  true  owner  to  come  back  and  claim  the  goods. 
By  our  old  law  goods  were  to  be  delivered  to  justices ;  and  in  Deut. 
a  22,  we  read,  ^'  Goods  found  should  be  kept  near  where  they  are 
lost"  In  Reg.  v.  TTiurbom^  2  Car.  &  K.  831,  it  was  held,  that  to  pre- 
vent the  taking  of  goods  from  being  larceny,  it  is  essential  that  they 
should  be  taken  in  such  a  place  and  under  such  circumstances  as  that 
the  owner  would  be  reasonably  presumed  to  have  abandoned  them. 
In  5  Rep.  109  a,  it  is  said,  *^  If  one  steal  my  goods  and  throw  them 
into  the  house  of  another,  they  are  not  waifs."  So  in  Com.  Dig, 
<<  Waif."  This  case  is  undistinguishable  from  one  where  goods  are 
left  at  an  inn,  and  the  relation  of  landlord  and  guest  has  ceased ;  if 
the  goods  are  then  stolen,  the  innkeeper  is  not  liable.  The  act  of 
taking  possession  of  the  notes  by  the  plaintiff  did  not  render  him 
chargeable  to  the  true  owner,  nor  confer  a  prope^pty  upon  him.  Dig., 
lib.  41,  tit  1,  De  Acq.  Re.  Dom. ;  May  v.  Harvey^  13  East,  197.  If 
no  engagement  be  exacted  to  redeliver,  the  party  delivering  cannot 
sue  while  the  trust  remains  open.  The  (defendant  may  set  up  a  jus 
tertii;  he  is  liable  to  the  true  owner,  and  ought  not  to  be  liable  to  two 
in  respect  of  one  interest  He  advertised  that  the  notes  could  be 
had  at  his  shop,  and  incurred  liability  for  the  advertisements.  [He 
also  cited  Ogle  v.  Atkinson^  5  Taunt  759 ;  and  Tempkman  v.  Case^ 
10  Mod.  24.] 

Gray,  in  reply,  cited  Savigny,  170  —  "Every  case  of  posse8-> 
sion  is  founded  on  the  state  of  consciousness  of  unlimited  physical 
power."  Our.  adv.  vult. 

November  26.  Patteson,  J.,  now  delivered  the  following  judg- 
ment :  —  The  notes  which  are  the  subject  of  this  action  were  incident- 
ally dropped,  by  mere  accident,  in  the  shop  of  the  defendant,  by  the 
owner  of  them.     The  facts  do  not  warrant  the  supposition  that  they 
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had  been  deposited  there  intentionally,  nor  has  the  case  been  pnt  at 
all  upon  that  ground.  The  plaintiff  found  them  on  the  floor,  they 
being  manifestly  lost  by  some  one.  The  general  right  of  the  finder 
to  any  article  which  has  been  lost,  as  against  all  the  world,  except 
the  true  owner,  was  established  in  the  case  of  Armory  v.  Delamirie^ 
which  has  never  been  disputed.  This  right  would  clearly  have  accrued 
to  the  plaintiff  had  the  notes  been  picked  up  by  him  outside  the  shop 
of  the  defendant ;  and  if  he  once  had  the  right,  the  case  finds  that  he 
did  not  intend,  by  delivering  the  notes  to  the  defendanti  to  waive  the 
title  (if  any)  which  he  had  to  them,  but  they  were  handed  to  the  de- 
fendant merely  for  the  purpose  of  delivering  them  to  the  owner,  should 
he  appear.  Nothing  that  was  done  afterwards  has  altered  the  state 
of  things ;  the  advertisements  inserted  in  the  newspaper,  referring  to 
the  defendant,  had  the  same  object;  the  plaintiff  has  tendered  the 
expense  of  those  advertisements  to  the  defendant,  and  offered  him  an 
indemnity  against  any  claim  to  be  made  by  the  real  owner,  and  has 
demanded  the  notes.  The  case,  therefore,  resolves  itself  into  the  single 
point  on  which  it  appears  that  the  learned  judge  decided  it,  namdy, 
whethar  the  circumstance  of  the  notes  being  found  inside  the  defend- 
ant's shop  gives  him,  the  defendant,  the  right  to  have  them  as  against 
the  plaintiff,  who  found  them.  There  is  no  authority  in  our  law  to  be 
found  directly  in  point.  Perhaps  the  nearest  case  is  that  of  Merry  v. 
Greeny  but  it  differs  in  many  respects  from  the  present  We  were 
referred,  in  the  course  of  the  argument,  to  the  learned  worii^s  of  Von 
Savigny,  edited  by  Chief  Justice  Perry ;  but  even  this  work,  full  as  it 
is  of  subtle  distinctioos  and  nice  reasonings,  does  not  afford  a  solution 
of  the  present  question.  It  was  well  asked,  on  the  argument,  if  the 
defendant  has  the  right,  when  did  it  accrue  to  him  ?  If  at  all,  it  must 
have  been  antecedent  to  the  finding  by  the  plaintiff,  for  that  finding 
could  not  give  the  defendant  any  right  If  the  notes  had  been  acci<p 
dentally  kicked  into  the  shop,  and  there  found  by  some  one  passing 
by,  could  it  be  contended  that  the  defendant  was  entitled  to  them 
from  the  mere  fact  of  their  being  originally  dropped  in  bis  shop  ?  If 
the  discovery  bad  never  been  communicated  to  the  defendant,  could 
the  real  owner  have  had  any  cause  of  action  against  him  because  they 
were  found  in  his  bouse  ?  Certainly  not  The  notes  never  were  in 
the  custody  of  the  defendant,  nor  within  the  protection  of  his  house^ 
before  they  were  found,  as  they  would  have  been  had  they  been  inten- 
tionally deposited  there;  and  the  defendant  has  come  under  no 
responsibility,  except  from  the  communication  made  to  hini  by  the 
plaintiff,  the  finder,  and  the  steps  taken  by  way  of  advertisement 
These  steps  were  really  taken  by  the  defendant  as  the  agent  of  the 
plaintiff,  and  he  has  been  offered  an  idemnity,  the  sufiiciency  of  which 
IS  not  disputed.  We  find,  therefore,  no  circumstances  in  this  case  to 
take  it  out  of  the  general  rule  of  law,  that  the  finder  of  a  lost  article 
is  entitled  to  it  as  against  all  persons  except  the  real  owner,  and  we 
think  that  that  rule  must  prevail,  and  that  the  learned  judge  was  mis- 
taken in  holding  that  the  place  in  which  they  were  found  makes  any 
legal  difference.  Our  judgment,  therefore,  is,  that  the  plaintiff  is  en- 
titled to  these  notes  as  against  the  defendant ;  that  the  judgment  of 


COURT   OF  QUEEN'S  BENCH,  1851.  481 

QrMtg«  V.  TridcMt. 

the  court  below  roust  be  reveraed}  and  judgment  given  for  the  plains 
tiff  for  50/.    Plaintiff  to  have  the  costs  of  appeal.^ 

Judgment  accordingbf. 


G&\N0B  V.  Trickett.^ 

November  14,  1851. 

hiiolvenl  Act^  1^2  Vxct.  c  110 — Discharge  out  qf  Ousiody —  Cbfi- 
sent  of  Deiaimng  Or  editor —  Operation  of  vesting  Order —  TUie 
of  Assignee —  Revesting  of  Property  in  Insolvent  —  Pleading. 

Declaratioii  against  the  defendant  as  maker  of  a  ptomiBsorj  note,  payable  to  F.  J.,  and  hj 
Idm  indorw^  to  the  plaintifF.  Plea,  that  after  the  making  of  Uio  note,  and  before  tht 
indorsement  to  the  plaintliT,  the  said  F.  J.,  then  being  a  prisoner  for  debt  in  Lancaster 
Castle  Gaol,  duly  petitioned  the  Court  for  the  Relief  of  Insolvent  Debtors,  under  the  1  and 
ft  Vict.  c.  110,  lor  his  discharge  from  costodj,  and  diat  thereupon  an  order  was  mad« 
bj  the  said  court  pursuant  to  tm  said  statute  for  the  vesting  of  F.  J.*s  estate  and  effect! 
in  the  provisional  assignee,  by  virtue  of  which  order  and  the  said  statute  the  said  pro* 
missory  note  and  all  right  of  action  in  respect  thereof  became  vested  in  the  said  pro- 
▼isionBi  assignee,  Ac.  ^>Ucation,  that  before  the  indorsement,  the  said  F.  J.  was  dis- 
charged  from  custody  by  the  detaining  creditor  in  the  plea  mentioned,  and  with  his  con- 
sent, and  without  any  abjudication  by  the  said  Court  for  the  Relief  of  Insolvent  Debt- 
ors having  been  made  In  that  behalf  :-^ 

BddLt  upon  demurrer,  that  nndnr  the  1  and  9  Vict  e.  1 10,  the  discharge  oat  of  cnstody  of  aa 
insolvent  with  the  consent  of  his  detaining  creditor,  without  any  adjudication  m  that 
behalf,  had  the  effect  of  putting  a  st<^  to  the  operation  of  the  vesting  order,  and  of  divest- 
ing the  insolvent's  estate  out  of  the  assignee,  txA  revesting  it  in  the  insolvent  himsell^ 
and,  therefore,  that  the  replication  was  go^L 

This  was  an  aotion  against  the  defendant,  as  the  maker  of  a  pro- 
missory note  for  OIL  lis.  Id.^  payable  to  F.  Johnson,  and  by  him  in- 
dorsed to  the  plaintiff 

Plea— -that  after  the  making  the  said  note  by  the  defendant,  and 
before  the  indorsement  to  the  plaintiff,  and  before  the  commencement 
of  this  suit,  to  wit,  &;a,  the  said  Frederick  Johnson  then  being  a  per- 
son in  actual  custody  within  the  Lancaster  Castle  Oaol,  upon  process 
for  or  by  reason  of  a  certain  debt  and  costs  at  the  suit  of  J.  B.  did, 
within  fourteen  days  next  after  the  commencement  of  the  actual  cus- 
tody of  the  said  F.  Johnson,  to  wit,  &c.,  duly  and  according  to  the 
directions  and  provisions  of  the  statute  made  and  passed  in  the  ses- 
sion of  parliament  holden  in  the  first  and  second  years  of  the  reign  of 
our  Lady  the  now  Queen,  intituled  ^  An  Act  for  abolishing  arrest  on 
mesne  process  in  civil  actions,  except  in  certain  cases  for  extending 
the  remedies  of  creditors  against  the  property  of  debtors,  and  for 
amending  the  laws  for  the  relief  of  insolvent  debtors  in  England," 
applv  by  petition  in  a  summary  way  to  the  Court  for  the  Relief  of 
Insolvent  Debtors  in  the  said  Act  mentioned,  for  his  discharge  from 

^  In  a  Bubseouent  case  in  the  Exchequer,  it  was  Hud  by  Parke,  B.,  that  ^  all  the 
Barons  of  the  Exchequer  and  several  other  jud^s  were  agreed,"  that  in  cases  of  appeal 
from  the  Connw  Court,  the  cost  should,  for  the  future,  foUow  the  result 
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such  custody  according  to  the  provisions  of  the  said  act,  in  which 
petition  was  stated  the  time  and  place  of  the  first  arrest  of  the  said 
F.  Johnson  in  the  cause  wherein  he  was  there  detained,  and  the  time 
of  his  commitment  to  the  prison  wherein  he  was  then  confined,  and 
also  the  name  of  the  person  at  whose  suit  he,  at  the  time  of  present- 
ing the  said  petition,  was  detained  in  custody,  and  the  amount  of  the 
debt  and  costs  for  which  he  was  so  detained,  and  in  which  petition  the 
said  F.  Johnson  also  stated  that  he  had  given  notice  to  the  keeper  of 
the  said  gaol  in  which  he  was  confined,  of  his  intention  to  present  the 
said  petition,  which  notice  the  said  F.  Johnson  did  give  in  writing  to 
the  keeper  of  the  said  gaol,  and  in  which  petition  the  said  F.  Johnson 
also  stated  that  he  was  willing  that  all  his  real  and  personal  estate 
and  effects  should  be  vested  in  the  provisional  assignee  for  the  time 
being  of  the  estates  and  effects  of  insolvent  debtors  in  England, 
according  to  the  provisions  of  the  said  act,  and  prayed  to  be  dis- 
charged from  custody,  and  to  have  future  liberty  of  his  person  against 
the  demands  for  which  he,  the  said  F.  Johnson,  was  then  in  custody 
and  against  the  demands  of  all  other  persons  who  should  be  or  claim 
to  be  his  creditors  at  the  time  of  presenting  the  said  petition,  and 
which  said  petition  was  dulv  subscribed  by  the  said  F.  Johnson,  and 
was  forthwith,  to  wit,  &c.,  filed  in  the  said  court  pursuant  to  the  di- 
rections in  the  said  act  contained.  And  the  defendant  further  saith 
that  upon  the  said  filing  of  the  said  petition  and  before  the  com- 
mencement of  this  suit,  and  before  the  said  indorsement  of  the  said  note 
to  the  plaintiff,  to  wit,  &c.,  the  said  court,  in  pursuance  and  accord- 
ing to  the  said  statute,  ordered  that  all  the  real  and  personal  estate 
and  effects  of  the  said  F.  Johnson  both  within  this  realm  and  abroad,  ex- 
cept the  wearing  apparel,  bedding,  and  other  such  necessaries  of  the  said 
F.  Johnson  ana  bis  family,  and  the  working  tools  and  implements  of 
such  prisoner,  not  exceeding  in  the  whole  the  value  of  20^  and  all  his 
future  estate,  right,  title,  interest,  and  trust,  in  or  to  anv  real  or  per- 
sonal estate  and  effects  within  this  realm,  or  abroad,  which  he  might 
purchase  or  which  might  revert,  descend,  or  be  devised  or  bequeathed, 
or  come  to  him  before  he  should  become  entitled  to  his  final  discharge 
in  pursuance  of  the  said  act,  and  according  to  the  adjudication  made  in 
that  behair,  or  in  case  the  said  F.  Johnson  should  obtain  his  full  dis- 
charge from  custody  without  any  adjudication  being  made  by  the 
said  courts  then  before  he,  the  said  F.  Johnson,  should  be  fully  dis- 
charged from  custody,  and  all  debts  due  or  growing  due  to  him,  or  to 
be  due  to  him  before  such  discharge  as  aforesaid,  should  be  vested  in 
the  provisional  assignee  for  the  time  being  of  the  estates  and  effects 
of  insolvent  debtors  in  England,  which  said  order  was  then  duly 
entered  of  record  in  the  court  and  published  according  to  the  direc- 
tions of  the  said  court,  by  virtue  of  which  said  order  and  the  said 
statute  the  said  promissory  note,  and  aU  right  of  action  in  respect 
thereof,  became  and  were  vested  in  the  said  provisional  assignee  as 
aforesaid.  The  plea  then  alleged,  that  after  the  making  of  the  said 
vesting  order,  and  before  the  indorsement  to  the  plaintiff,  J.  Grange 
was  duly  appointed  assignee  of  F.  Johnson's  estate  and  effects,  and 
accepted  the  said  office,  and  that  by  virtue  thereof  the  said  promis- 
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sory  note  and  all  rights  and  causes  of  action  in  respect  of  the  same 
became  and  were  vested  in  the  said  J.  Grange  as  such  assignee. 
And  further,  that  the  said  note  was  not  indorsed  to  the  plaintiff  until 
after  J.  Grange  had  accepted  the  appointment  of  assignee.  Verifi- 
cation.. 

Replication,  that  after  the  appointment  of  the  said  assignee,  and  the 
acceptance  by  him  of  such  appointment,  and  before  the  indorsement 
to  the  plaintiff,  to  wit,  &c.,  the  said  F.  Johnson  was  discharged  from 
custody  by  his  said  detaining  creditor  in  the  said  plea  mentioned,  and 
with  his  consent,  without  any  adjudication  by  the  said  Court  for  the 
Belief  of  Insolvent  Debtors  having  been  made  in  that  behalf.  Veri- 
fication. 

Demurrer  and  joinder  in  demurrer.  The  defendant's  material 
point  was,  that  as  the  petition  filed  in  thfe  Insolvent  Court  had  not 
been  dismissed,  the  vesting  order  was  still  in  force,  and  that  the  repli- 
cation was  bad  for  not  stating  that  the  note  was  restored  to  the  said 
F.  Johnson  by  order  of  the  Insolvent  Court  The  plaintiff's  material 
point  was,  that  the  replication  was  a  good  answer  to  the  plea,  by 
showing  that  before  the  indorsement  of  the  note  the  title  of  the 
assignee  was  determined  by  the  discharge  of  the  insolvent  Johnson 
from  custody  without  any  adjudication  having  been  made,  and  that 
upon  such  discharge  the  property  in  the  note  revested  in  the  insolvent 
under  sections  38  and  44  of  I  and  2  Vict,  c,  110, 

Oromplony  for  the  defendant  It  is  no  answer  to  the  plea  that 
Johnson  was  discharged  by  the  consent  of  the  detaining  creditor.  It 
should  have  been  further  shown  that  the  property  became  revested 
in  him  afterwards.  Under  the  37th  section  of  1  and  2  Viet  c.  110,  the 
property  became  completely  vested  in  the  assignee  under  the  vesting 
order,  and  it  was  not  necessary  to  show  that  Johnson's  imprisonment 
continued  during  the  whole  proceedings.  When  it  is  meant  to  divest 
the  property  out  of  the  provisional  assignee,  the  legislature  %ays  so 
expressly,  as  in  the  39th  section.  The  44th  section  is  the  only  one 
which  at  all  bears  in  favor  of  this  application,  and  the  terms  oi  that 
section  are  certainly  doubtful;  but,  looking  at  the  92d  section,  iti 
would  appear  that  when  once  the  property  becomes  vested,  proceed- 
ings are  necessary  in  order  to  revest  it  in  the  insolvent  If  the 
other  side  be  right,  no  revesting  order  of  any  kind  is  necessary.  In 
Drury  v.  Houndsjieldy  11  Ad.  &  E.  101,  the  decision  seems  to  have 
proceeded  on  the  ground  that  the  property  could  not  otherwise  be 
divested  out  of  the  provisional  assignee.  The  validity  of  the  vesting 
order  is  not  affected  by  the  debtor  being  out  of  prison  for  a  short  time^ 
But  the  replication  admits  an  imprisonment  untU  the  vesting  order^ 

Milwardy  for  the  plaintiff.  The  replication  is  a  good  answer  to  the 
plea.  Under  the  37th  section  of  1  and  2  Vict  c.  110,  until  the  dis- 
charge of  the  prisoner,  all  his  property  vests  in  the  provisional 
assignee,  whether  that  discharge  be  according  to  an  adjudication  in 
that  behalf,  or  without  any  adjudication  having  been  made.  From 
that  section,  considered  with  the  38th  section,  it  appears  that  on  the 
voii.  VII.  37 
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discharge  of  the  insolvent  the  jurisdiction  of  the  conrt  to  proceed  was 
at  an  end,  and  his  property  being  out  of  the  assignee,  revested  in  him 
immediately  on  his  discharge ;  or  it  may  be  said  that  the  vesting 
order  failed  ab  initio, 

[CoLERtDOE,  J.  The  38th  section  seems  to  assume  that  proceed- 
ings are  to  go  on  though  the  insolvent  be  not  in  prison.] 

Not  when  read  in  connection  with  the  44th  section.  The  93d  sec- 
tion can  have  no  material  bearing  on  the  present  question ;  it  applies 
to  quite  a  different  state  of  facts.  The  decision  in  Drury  v.  Hounds* 
fields  will  be  found  to  be  an  authority  for  the  plaintiff  in  this  case. 
He  referred  also  to  sections  61,  69,  7l,  and  92  of  the  1  &  2  Vict 
c.  110. 

Lord  Campbell,  C.  J.  *  I  am  of  opinion  that  the  replication  is 
good.  It  is  true  that  the  37th  section  contains  no  express  enact- 
ment that  the  property  shall  revest  in  the  insolvent,  upon  his  dis- 
charge by  the  detaining  creditor,  but  it  seems  clearly  to  have 
been  intended  that  such  should  be  the  result  of  a  discharge  from 
prison  by  consent  of  the  detaining  creditor,  for  the  44th  section 
provides,  that  in  case  of  such  discharge,  without  any  adjudication 
being  made  in  that  behalf  by  the  court,  all  the  acts  done  before 
such  discharge  by  the  provisional  assignee  shall  be  good  and  valid, 
and  no  action  or  suit  shall  be  commenced  against  the]  provisional 
assignee,  "  except  to  recover  any  property,  estate,  money,  or  effects 
of  such  prisoner  detained  after  an  order  made  by  the  said  court 
for  the  delivery  thereof  and  demand  made  thereupon."  So  that  the 
party  discharged  mav  get  possession  of  all  his  property  remaining  in 
the  hands  of  the  assignee,  and  it  must  necessarily,  therefore,  be  taken 
that  the  titie  has  revested  in  him.  The  44th  section  seems  to  assume 
that  no  further  proceedings  are  to  be  taken,  and  there  is  no  machinery 
provided  by  which  the  assignee  can,  after  the  discharge,  still  proceed 
for  the  benefit  of  the  other  creditors.  It  seems  to  me,  therefore,  that 
Johnson  had  the  right  to  indorse  so  as  to  give  a  right  of  action  to 
the  plaintiff,  and  that  the  replication  is  good. 

Patteson,  J.  But  for  the  44th  section  great  doubt  would  exist. 
That  section,  however,  seems  to  say  that  in  case  of  a  discharge  with 
consent  of  the  detaining  creditor,  and  without  any  adjudication  in 
that  behalf,  then,  not  that  the  vesting  order  shall  be  void,  but  that  the 
assignee  shall  not  be  liable  to  any  action  except  to  recover  the  pro- 
perty of  the  prisoner,  detained  after  an  order  made  for  the  delivery 
thereof,  and  demand  made  thereupon.  It  seems,  therefore,  that  the 
court  ought  to  make  an  order  for  the  deUverv  up  of  the  property 
vested  in  the  assignee  by  the  vesting  order,  and  if  there*  is  to  be  an 
order  for  the  delivery  up  of  such  property  as  the  assignee  has  in  his 
hands,  such  as  he  had  not  in  his  nands  would  seem  to  be  at  the  im- 
mediate disposal  of  the  insolvent  himself,  and  the  replication,  there- 
fore, is  good. 

Coleridge,  J.    It  is  true  that  there  are  no  express  words  in  the  act ; 
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but  I  think,  looking  to  the  policy  of  the  act  and  the  words  used  in  the 
44th  section,  there  is  a  strong  inference  that  by  the  discharge  the  pro- 
perty became  revested  in  the  insolvent-.  The  44th  section  contem* 
plates  a  case  of  this  kind,  and  protects  all  acts  done  before  the 
discharge,  and  further  provides,  not  that  an  action  shall  not  be  brought 
against  any  person,  but  against  the  provisional  assignee,  and  that  only 
until  an  order  of  the  court  for  delivery  up  of  the  property,  and  a  de- 
mand th^eupon  shall  have  been  made.  That  seems  to  show  that  the 
person  in  whose  favor  the  order  for  delivery  is  made  is  considered  as 
having  the  nght  of  property  in  him,  but  not  the  right  of  possession. 
The  whole  rests  on  the  assumption  that  the  right  of  property  has 
already  revested  in  the. insolvent 

WiQHTMAN,  J.  The  effect  of  the  discharge  under  the  44th  section 
is  to  cause  the  operation  of  the  vesting  order  to  cease,  except  for  the 
purpose  of  protecting  the  assignee  from  liability  in  respect  of  any 
thing  done  before  the  discharge.  After  the  discharge,  therefore,  the 
assignee  could  have  no  claim  to  the  promissory  note  in  questioni  the 
right  to  which  remained  in  the  debtor. 

Judgment  for  the  plainHff. 


Reoina  V,  The  Inhabitants  op  Eentubre.^ 

Korember  18, 1651. 

Poor  Bate  -^  Commissioners  under  Local  Act — PubUc  Purposes  — 

J&eservoir —  (^taaUum  of  Rate. 

Comminioners  had  constnicted  a  raseiroir  in  the  township  of  K.  acrofls  an  existing  stream 
upon  land  pnicfaased  bytiiem  under  a  local  act,  for  the  pnrpose  of  affording  a  more  regular 
supply  of  water  to  the  mills  upon  the  stream,  and  of  cleansing  the  stream,  and  promoting 
the  health  of  the  persons  residing  on  its  bfuiks.  The  water  flowed  from  the  reservoir  along 
the  ancient  bed  of  the  stream,  and  the  result  obtained  was  an  increased  regularity  in  the 
motive  power  of  the  mills,  whereby  they  were  enabled  to  continue  working  at  times  whea 
they  would  otherwise  be  stopped.  None  of  the  mills  benefited  by  the  supply  of  water 
were  situate  in  K.  but  in  other  townships  lower  down  the  stream.  The  commissioners 
were  empowered  to  levy  rates  upon  the  mills,  to  be  applied  in  paving  interest  upon  the 
money  borrowed  for  oonstmctinff  the  reservoir,  and  the  necessary  chaiges  of  its  mainte- 
nance, and  the  forming  a  reserve  fund  to  meet  any  extraordinary  contingency,  or  for  Paying 
off  the  principal  borrowed.  The  commissioners  were  rated  to  the  relidT  of  the  poor  of  a!. 
in  respect  of  the  reservoir,  at  a  sum  whidi  was  admitted  to  be  a  proper  assessment  on  the 
occupiers  of  the  reservoir,  if  ^e  works  constructed  and  carried  on  oy  the  commissioners 
had  been  a  private  undertaking  of  persons  who  had  increased  the  available  supply  of  water 
to  the  mill-owners  as  was  done  by  the  reservoir,  and  who  at  pleasure  could  allow  or  refuse 
the  mill-owners  the  benefit  of  such  increased  fupply  :»• 

Edd,  first,  that  the  commissioners  were  liable  to  be  rated  in  E.  for  the  reservoir ;  and, 
secondly,  that  the  amount  of  the  assessment  was  correct 

On  an  appeal,  by  the  Commissioners  of  the  Kendal  Beservoirs, 
against  a  rate  for  the' relief  of  the  poor  of  the  township  of  Kentmere, 
in  the  county  of  Westmoreland,  the  Court  of  Quarter  Sessions  for 
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the  said  county  quashed  the  rate,  subject  to  the  opinion  of  this  court 
on  the  following  case. 

The  appellants  are  constituted  the  Commissioners  of  the  Kendal 
Reservoirs  by  a  statute,  8  &  9  Vict.  c.  140,  local  and  personal,^  for 
making  and  maintaining  reservoirs  in  the  parish  of  Kendal,  in  the 
county  of  Westmoreland,  and,  under  the  provisions  of  that  statutey 
they  have  constructed  a  reservoir  at  the  head  of  the  vale  of  Kentmerey 

1 8  &  D  Vict  c.  140,  section  1,  recites  that  "  it  is  expedient  that  reservoirs  should  be 
consiructed  upon  or  across,  or  at  the  sources  of  certain  streams  in  the  parish  of  Kendal, 
in  the  county  of  Westmoreland  [including  the  Kent,]  for  the  purpose  of  affording  a 
better  and  more  regular  supply  of  water  to  the  mills  and  manu&ctories  upon  the  said 
streams  respectively,  and  by  means  thereof  of  cleansina  the  said  streams,  and  thereby 
promoting  the  health  of  the  persons  residing  upon  the  oanks  of  such  streams,"  —  and 
enacts  that  the  Lands  Clauses  Consolidation  Act,  1845,  shall  be  incorporated  with  and 
form  part  of  this  act,  &c. 

Section  8,  enacts,  that  certain  persons  therein  named  ^'  and  all  other  persons  who 
now  or  hereiafter  shall  be  owners  or  occupiers  of  any  fall  of  water,  mill  or  works  upon 
the  said  streams,  or  any  of  them,  of  the  annual  value  of  502.,  and  eveir  person  who  now 
is  or  hereafler  shall  be  a  joint  owner  or  joint  occupier  of  any  fyJH  of  water,  &c.,  upon 
tlie  said  streams,  or  any  of  them,  of  the  annual  value  of  80^  or  upwards,  liable  to  be 
rated  by  virtue  of  this  act,  shall  be  and  are  hereby  declared  to  be  *  The  Conunissionen 
df  tlie  itendal  Reservoirs.' " 

Section  68,  enacts,  *^  that  it  shall  be  lawful  for  the  commissioners,  with  the  consent 
of  the  parties  interested  in  the  lands,  to  make  and  maintain  the  reservoirs  and  works 
hereinafter  authorized  to  be  made  in  the  situation  and  upon  the  lands  delineated  on 
the  plan,  and  sections  of  each  of  the  said  intended  reservoirs,  and  to  enter  upon,  take 
and  use  such  of  the  said  lands  as  shall  be  necessary  for  such  purpose.** 

Section  75,  empowers  the  commisaoners,  upon  any  land  which  shall  be  purchased 
under  the  authonty  of  this  act,  to  make,  maintain  and  repair  the  reservoirs  and  em- 
bankments therein  mentioned,  together  with  all  proper  valves  and  doughs  to  draw  the 
water  from  and  out  of  the  said  several  and  respective  reservoirs  through  or  near  to  the 
flaid  several  and  respective  embankments,  and  also  such  cuts,  aqueducts,  &c. ;  and 
other  proper,  necessary,  or  convenient  works  as  the  said  commissioners  shall  think 
necessary  for  providing  and  securing  a  regular  and  constant  supply  of  water  in  the  said 
streams,  and  for  allowing  the  escape  of  the  water,  and  for  the  protection,  security, 
cleansing,  repair  and  mamtenance  of  the  said  several  and  respective  reservoirs  and 
other  works,  or  any  of  them. 

Section  89,  enacts,  *^  That  it  shall  be  lawful  for  the  commissioners  from  time  to  time 
to  make,  assess,  and  levy  such  rates  or  assessments  as  are  hereinafter  mentioned,  &c., 
upon  all  occupiers  of  mills,  factories  or  other  premises  now  erected,  or  hereafler  to  be 
erected,  upon  or  across  the  line  or  course  of  the  said  brooks  or  streams  or  any  of  them, 
who  shall  nold,  occuppr  or  employ  any  fall  of  water  now  taken  up,  or  hereaifter  to  be 
taken  up,  giving  motion  to  any  wheel,  engine  or  other  machinery,  or  affording  any 
benefit  or  advantage  to  such  mills,  factories  or  odier  premises  atuate  between  the  site 
of  the  several  reservoirs  and  embankments  hereby  authorized  to  be  made  respectively, 
and  the  junction  of  the  waters  therefrom  with  the  sea." 

Section  108,  enacts  ^^  That  tbe  moneys  to  be  received  by  the  commissioners  from 
the  rates  or  assessments  made  under  or  by  virtue  of  this  act,  shall  be  applied  by  them 
in^  paying  the  interest  of  any  moneys  subscribed  or  advanced  or  borrowed  by  the  com- 
missioners under  the  powers  or  provisions  of  this  act,  and  also  in  maintaining  the  said 
several  embankments  or  reservoirs  and  works  in  good  and  sufficient  repur ;  and  the 
residue  of  such  moneys  (if  any)  shall  from  time  to  time  be  applied  for  tne  purpose  of 
raising  a  fund  to  be  kept  in  reserve  for  answering  any  extAorainary  outlay  or  contin- 
^ncv  or  otherwise  relative  to  the  execution  of  the  purposes  of  this  act,  and  in  further- 
ing the  purposes  thereof,  and  also  (at  the  discretion  of  the  commissioners)  in  paying 
off  all  or  any  part  of  the  principal  moneys  advanced  or  to  be  from  time  to  time  ad- 
vanced or  borrowed  for  the  purposes  of  this  act" 


COURT  OF  QUEEN'S   BENCH,  1861.  437 


Segina  v.  The  Inhabitanto  of  Kentmeie. 


oa  the  stream  called  the  Kent,  in  the  respondent  township,  by  placing 
an  embankment  across  the  coarse  of  the  stream,  and  so  impounding 
the  water  above  the  embankment,  the  flow  from  the  stream  passing 
throogh  a  pipe  in  the  embankment,  and  in  so  carrying  out  the  statute 
they  have  expended  upwards  of  12,000/.  ^  The  land  on  which  the  re- 
servoir  is  constructed  is  in  quantity  upwards  of  forty-eight  acres,  is 
wholly  situate  in  the  respondent  township  of  Kentmere,  and  was 
purchased  by  the  commissioners  for  the  sum  of  1,040A,  and  was^ 
previous  to  such  purchase,  of  the  net  annual  ratable  value  of  12/.  In 
this  reservoir  is  collected  a  portion  of  the  surplus  water  of  the  River 
Kent,  which  would  otherwise  flow  down  it,  and  cause  floods  over 
the  adjoining  lands  in  certain  seasons,  and  this  collected  water  is  al- 
lowed again  to  flow  into  and  down  the  river  as  required  for  the  pur- 
poses of  the  mills  and  manufactories  on  the  said  river.  The  result 
obtained  is  a  more  regular  and  convenient  supply  of  water  to  such 
mills  and  manufaciones,  and  thereby  an  increased  regularity  in  the 
motive  power,  whereby  the  said  mills  and  manufiBictories  are  enabled 
to  continue  working  at  times  when  without  the  reservoir  they  would 
be  compelled  partiaUy  to  cease  working.  The  Kent  runs  for  a  distance 
of  upwards  of  one  mile  from  the  reservoir  in  the  respondent  township, 
and  afterwards  runs  through  several  other  townships,  each  maintain- 
ing its  own  poor.  The  onfy  mill  situated  in  the  respondent  township 
is  a  very  small  mill  used  solely  for  grinding  com,  and  exempt  (by  the 
102nd  section  of  the  statute)  from  the  payment  of  the  rates  made 
under  the  above-mentioned  statute.  There  are  ten  mills  lower  down 
on  the  Kent,  below  the  respondent  township,  benefited  by  the  said 
reservoir  and  ratable  to  the  rates  made  under  the  said  statute ;  the 
most  distant  of  which  mills  £rom  the  township  of  Kentmere  is  situate 
about  sixteen  mUes  from  the  said  reservoir  down  the  Kent,  and  the 
said  ten  mills  are  situate  in  eight  of  the  townships  through  which  the 
river  passes. 

The  commissioners  have,  under  the  powers  contained  in  the  statute, 
levied  rates  in  order  to  pay  the  interest  on  the  money  borrowed  for 
the  purpose  of  constructing  the  reservoir,  and  the  necessary  charges 
and  expenses  connected  with  its  maintenance,  and  carrying  out  the 
objects  to  which  the  rate  is  by  the  act  made  applicable.  For  the  year 
ending  June,  1849,  they  so  raised  the  sum  of  697/1  lis.  lOe/.,  and  for 
the  year  ending  June,  1850,  the  sum  of  825^  3^.,  which  sums  have 
been  expended  in  making  the  said  payments.  The  whole  of  the 
works  of  the  commissioners,  and  which  consist  of  the  said  reservoir, 
are  situate  in  the  respondent  township,  and  the  water  from  the  reser- 
voir flows  along  the  ancient  bed  of  the  river.  The  respondents  have 
assessed  the  said  commissioners  in  the  said  rate  or  assessment  made 
on  the  29th  of  May,  1850,  as  above  mentioned,  as  occupiers  of  the 
said  land  and  reservoir  in  the  said  township  of  Kentmere,  at  the  sum 
of  9/.  8^.  6c/L,  being  on  a  net  ratable  value  of  377/.  and  a  gross  esti- 
mated rental  of  444/^ ;  and  on  the  hearing  of  the  said  appeal,  it  is 
admitted  that  the  said  rate  or  assessment  is  duly  made,  and  valid  in 
all  respects,  except  only  as  to  the  ratability  of  the  said  commissioners, 
and  as  to  the  amount  at  which  they  are  ratable,  if  at  all,  in  respect 
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of  the  said  land  and  reservoir.  And  it  is  also  admitted  that  the  ap- 
pellants have  duly  appealed  against  the  said  rate  or  assessment,  and 
raised  the  said  two  questions.  It  is  admitted,  for  the  purposes  of  this 
appeal  and  case,  that  if  the  works  constructed  and  carried  on  by  the 
commissioners  had  been  a  'private  undertaking  of  any  person  or  per- 
sons who  had  increased  the  available  supply  of  water  to  the  different 
mill-owners  as  is  done  by  this  reservoir,  and  who  at  pleasure  could 
allow  or  refuse  the  mill-owners  the  benefit  of  such  increased  supply 
of  water,  and  could  charge  them  for  such  supply,  the  assessment 
would  then  be  a  fair  and  proper  assessment  on  the  occupiers  of  such 
reservoir.  It  is,  however,  contended  by  the  appellants,  first,  that  they 
are  not  ratable  at  all,  inasmuch  as  the  construction  and  maintenance 
of  the  reservoir  under  the  said  statute  is  a  public  undertaking,  and 
their  actual  occupation  of  the  said  reservoir  under  the  said  statute  is 
necessarily  not  such  a  beneficial  occupation  as  to  make  them  ratable 
to  the  poor  in  respect  thereof;  secondly,  that  if  they  are  ratable,  they 
are  not  to  be  rated  as  occupiers  who  are  entitled  to  allow  or  refuse 
the  benefit  of  the  increased  supply  of  water  to  the  occupiers  of  mills, 
and  to  charge  them  for  such  supply,  inasmuch  as  the  only  benefit  pro- 
duced by  the  construction  of  the  said  reservoir  is  enjoyed  by  the  said 
several  mills  and  manufactories,  the  value  of  which  it  admittedly  in- 
creases, and  the  occupiers  of  which  are  liable  to  be  assessed  to  the  poor- 
rates  in  their  respective  townships  in  respect  of  such  increased  value,  and 
inasmuch  as  the  commissioners  under  the  said  act  are  liable  to  be  rated 
and  assessed  to  the  poor-rates  in  each  of  the  townships  in  which  the 
mills  and  manufactories  are  situate  in  respect  of  the  rates  payable  to 
them  under  the  89th  section  of  the  act  by  the  occupiers  of  such  mills 
and  manufactories.  It  is  admitted  that  the  ratable  value  of  the  land 
occupied  by  the  appellants,  as  it  existed  at  the  time  of  the  original 
construction  of  the  reservoir,  was  the  sum  of  12/.  only,  and  it  is  also 
admitted  that  12L  would  now  be  the  ratable  value  of  the  same  land 
if  the  said  reservoir  had  not  been  constructed. 

If  the  court  should  be  of  opinion  that  the  appellants  are  not  ratable 
at  all  in  respect  of  their  occupation  as  above  mentioned,  the  order  of 
.  Sessions  was  to  stand  confirmed,  or  such  other  order  was  to  be  made 
in  the  premises  by  striking  out  the  assessment  on  the  appellants,  or 
otherwise,  as  to  the  court  might  seem  fit  And  if  the  court  should  be 
of  opinion  that  the  appellants  are  not  ratable  as  occupiers,  who  at  their 
pleasure  could  allow  or  refuse  the  mill-owners  the  benefit  of  such 
increased  supply  of  water  as  aforesaid,  and  could  charge  them  for 
such  supply,  then  the  amount  of  rate  was  to  be  ascertained  on 
such  principle  as  the  court  should  determine.  But  if  the  court  should 
be  of  a  different  opinion  on  each  of  the  quesitions  aforesaid,  then  and 
in  such  case  the  order  of  Sessions  was  to  be  quashed,  and  the  rate 
appealed  against  was  to  be  in  all  respects  confirmed. 

November  12.     Cotoling,  in  support  of  the  orc'er  of  Sessions.* 
First,  the  commissioners  are  not  ratable  at  all  in  respect  of  the  reser- 

1  Before  Lord  Campbell,  C.  J.,  Pattesox,  J.,  Wightman,  J.,  and  Erle,  J. 
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Toir,  of  which  they  have  no  beneficial  occapation.    This  local  act 

!>rovide8  for  constructing  reservoirs  upon  the  streams  there  mentioned 
or  the  purpose  of  benefiting  the  mill-owners  on  other  parts  of  the 
streams.  No  benefit  is  derived  by  the  commissioners  or  any  of  the 
miIl*owners  in  the  parish  of  Kentmere ;  whatever  enjoyment  is  derived 
from  the  reservoir  is  in  other  parishes.  It  is  like  the  case  of  land  over 
which  there  is  a  public  street,  the  owner  of  the  soil  cannot  be  rated  in 
respect  of  the  benefit  which  the  public  have. 

[Lord  Campbell,  C.  J.  The  commissioners  by  section  3  represent 
all  the  riparian  proprietors.] 

They  are  mere  agents  oi  the  legislature,  authorized  to  acquire  the 
property  in  the  soil  for  the  purpose  of  securing  the  easement,  the  en- 
joyment of  which  is  entirely  out  of  the  rating  parish. 

[Lord  Campbell,  C.  J.  The  benefit  accrues  in  Kentmere,  and  the 
land  there  is  ratable,  whether  occupied  for  the  purpose  of  an  easement 
or  any  other  profitable  purpose.] 

In  Tlie  King  v.  The  Aire  and  Calder  Nav^ation,  3  B.  &  Ad.  139, 
8.  c.  1  Law  J.  Rep.  (n.  s.)  M.  C.  24,  Taunton^  J.,  says,  "  It  might  as 
well  be  said  that  a  reservoir  which  supplies  water  to  a  district  nine  of 
ten  miles  in  extent,  or  a  lock  which  acts  as  a  dam,  or  a  steam-engine 
employed  to  raise  water  firom  a  lower  to  a  higher  level,  is  ratable  in 
respect  of  the  whole  distance  to  which  water  is  supplied  by  any  of 
these  contrivances,  and  the  profits  accruing  jDrom  that  supply :  propo- 
sitions which  cannot  now  be  maintained."  If  the  commissioners  are 
taken  to  be  identical  with  the  mill-owners,  then  if  they  were  ratable 
in  Kentmere,  they  will  be  doubly  assessed,  because  it  is  clear  that  they 
are  ratable  in  the  districts  where  their  mills  are  in  respect  of  the  ad- 
vantage which  they  derive  firom  the  reservoir,  and  without  any  refer- 
ence to  the  rate  in  Kentmere. 

[  WiGHTMAN,  J.  If  the  reservoir  were  let  to  a  person  who  sold  the 
water  to  the  niill-owners,  each  of  them  might  deduct  the  amount  so 
paid.] 

But,  assuming  that  the  commissioners  would,  if  they  were  private 
persons,  have  a  beneficial  occupation  in  Kentmere,  still  they  are  not 
ratable  for  the  reservoir,  as  it  is  made  for  public  purposes,  under  powers 
conferred  on  them  by  the  legislature.  The  incorporation  of  the  Lands 
Clauses  Consolidation  Act,  1845,  shews  that  this  is  an  ''  undertaking 
of  a  public  nature."  In  The  King  v.  The  Beverley  Gas  WorkSj  6  Ad. 
6c  E.  64«5,'  s.  c.  6  Law  J.  Rep.  (n.  s.)  M.  C.  84,  a  gas  company  was 
held  not  ratable  where  the  proceeds  were  applied  to  the  purpose^  pre- 
scribed by  the  act. 

[Lord  Campbell,  C.  J.  Probably,  so  far  as  the  sanitary  purposes 
here  go,  they  are  public,  but  not  so  the  commercial  purposes. 

Both  purposes  must  be  looked  at  together.  But  the  obj< 
wholly  public,  because  the  use  of  the  stream  is  to  be  enjoyed  by  all  per- 
sons having  lands  along  the  river  for  the  distance  of  sixteen  miles. 
So  extensive  a  class  of  persons  is  equivalent  to  the  public  at  large. 
But,  secondly,  if  the  commissioners  are  ratable,  it  can  only  be  at  a 
nominal  sum,  or  at  the  utmost  at  12/.,  the  ratable  value  of  the  land 
before  the  reservoir  was  made.     They  have  no  power  of  allowing  or 
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lefasing  the  use  of  the  water  at  their  pleasure,  and  therefore  cannot 
be  treated  as  a  private  water  company  rated  to  the  extent  of  their 
profits. 

[Pattbson^  J.  In  The  Sing  v.  The  Mayor,  Sfc,  of  Bath,  14  East,  609, 
it  was  held,  that  in  a  similar  case  the  corporation  were  not  liable  to  be 
rated  for  the  entire  profit  in  the  parish  where  the  reservoir  was.] 

The  value  of  the  land  with  reference  to  its  actual  mode  of  occupa- 
tion must  be  looked  at  in  fixing  the  quantum  of  rate. 

Pashley,  contra.  First,  these  commissioners  are  ratable.  The  case 
of  The  QiAeen  v.  Longwood,  13  Q.  B.  Rep.  116 ;  s.  c.  18  Law  J.  Rep. 
(n.  s.)  M.  C.  65 ;  is  directiy  in  point  There  no  profit  was  derived 
Irom  the  works,  and  yet  it  was  held  that  the  commissionerB  were  rata- 
ble on  tiie  ground  that  they  stood  in  the  position  of  an  ordinary  water 
company.  The  Queen  v.  JSadcock,  6  Q.  B.  Rep.  787 ;  s.  c.  nom, ;  The 
Queen  v.  The  Trustees  of  Taunton  Market,  14  Law  J.  Rep.  (n.  s.)  M.  C. 
58;  TheQu^env.]meMdOldTo%on,10Qi.li.^^A0\  s.c.l6Law 
J.  Rep.  (n.  s.)  M.  C.  184 ;  and  Begina  v.  3%^  Commissioners  of  High  and 
Low  Harrogate,  20  Law  J.  Rep.  (n.  s.)  M.  C.  25 ;  s.  c.  1  Eng.  Rep.  281. 
Then  the  principle  upon  whidi  the  rates  ^ould  be  assessed  is  that  which 
is  adopted  in  3%e  Queen  v.  Ixmgtffood,  namely,  on  the  supposition  that 
this  is  a  private  water  company,  and  it  is  admitted  that  it  this  were  the 
case  the  quantum  of  rate  is  correct.  The  general  principle  of  rating 
all  subjects  of  occupation  is  according  to  their  increased  value  from 
the  capacity  of  being  applied  to  particular  purposes.  As  to  the  mill- 
owners  being  doubly  rated,  that  is  not  so.  They  are  twice  rated,  but 
in  respect  of  different  subjects.  The  joint  occupation  of  land  in 
adjoining  parishes  may  increase  the  value  of  the  Ismd  in  each  parish. 

Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  order  of  the  ses- 
sions should  be  quashed,  and  the  assessment  appealed  against  con- 
firmed. The  first  question  is,  whether  in  respect  of  the  reservoir  and 
works  described  in  the  case  the  appellants  are  ratable  at  all  to  the 
relief  of  the  poor  of  the  township  of  Kentmere.  They  contend  that 
they  are  not,  alleging  that  although  they  are  the  owners  and  occu- 
piers of  land  within  the  township,  they  are  merely  commissioners 
appointed  by  parliament  for  a  public  purpose.  But,  in  truth,  they 
must  be  regarded  as  individuals  who,  for  their  own  benefit,  have 
obtained  authority  firom  parliament  to  purchase  land  in  Kentmere, 
which  they  use  to  obtain  a  better  supply  of  water  for  their  miUs. 
Sanitary  purposes  are  referred  to  in  the  act  of  parliament  as  well  as 
commercial ;  but  the  main  object  in  view  was  evidentiy  of  a  private 
nature.  In  77ie  Queen  v.  Longwood,  which  ver^  much  resembles  the 
present  case,  the  commissioners  were  bound  to  uirnish  water  gratis  in 
case  of  fire.  But  Lord  Denman,  in  delivering  the  judgment  of  this 
court,  said,  that  those  who  were  benefited  by  the  improved  supply  of 
water  were  enabled  by  parliament  to  obtain  the  supply  through  the 
medium  of  commissioners  without  the  intervention  of  a  water  com- 
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pany ;  that  this  portion  of  the  inhabitants  stood  in  the  position  of  an 
ordinary  water  company,  and  that  they  had  no  greater  right  to  be 
exempt  from  ratability  for  the  land  occupied  by  them  than  such  a 
company  would  have  had.  In  the  Beverley  case^  relied  upon  by  the 
appellants,  the  commissioners  manufactured  the  gas  for  the  benefit  of 
the  community. 

More  difficulty  arises  upon  the  quantum  of  the  rate.  But  we  think 
we  are  relieved  from  this  by  the  admission  in  the  case,  ^  that  if  the 
works  constructed  and  carried  on  by  the  commissioners  had  been  a 
private  midertaking  of  any  person  or  persons  who  had  increased  the 
available  supply  of  water  to  the  diiferent  mill-owners  as  is  done  by 
this  reservoir,  and  who  at  pleasure  could  allow  or  refuse  the  mill- 
owners  the  benefit  of  such  increased  supply  of  water,  and  could  charge 
them  for  such  supply,  the  assessment  would  then  be  a  fair  and  proper 
assessment  on  the  occupiers  of  such  reservoir."  According  to  what 
was  laid  down  in  The  Queen  v.  Langwood,  the  appellants,  who  are 
all  mill-owners  and  must  be  considered  as  representing  the  whole  class 
to  be  benefited  by  the  improved  supply  of  water,  are  in  the  situation 
of  a  water  company  established  for  the  same  purpose.  We  do  not 
see  that  any  dinerence  arises  for  this  purpose  from  the  commissioners 
not  being  able  at  pleasure  to  allow  or  refuse  the  mill-owners  the  bene- 
fit of  such  increased  supply  of  water,  and  not  being  authorized  to 
charge  them  for  such  supply.  The  amount  of  additional  benefit 
derived  by  the  mill-owners  Irom  the  reservoir  is  precisely  the  same  as 
if  they  paid  for  the  increased  supply  of  water  by  the  gallon,  and  they 
in  truth  are  assessed  for  the  reservoir  in  the  township  of  Kentmere  * 
for  the  amount  of  this  assessment  must  be  included  in  the  rate  directly 
levied  upon  them  by  the  commissioners  for  the  general  purposes  of 
the  undertaking.  The  principle  adop'ted  in  the  assessment  in  con- 
sidering what  it  would  be  were  the  reservoir  and  works  occupied  by 
a  company  who  thereby  increased  the  supply  of  water  to  the  mill- 
owners,  seems  to  us  to  be  in  accordance  with  that  prescribed  by  the 
Parochial  Assessment  Act,  the  basis  of  the  Gissessment  being  "  the  rent 
at  which  the  same  might  reasonably  be  expected  to  let  from  year  to 
year,"  subject  to  the  enumerated  deductions.  It  seems  difficult  to 
suggest  any  other  principle  for  an  assessment  upon  the  reservoir  and 
works  than  that  which  has  been  adopted.  Say  the  appellants,  "  it 
ought  only  to  be  nominal,  because  the  forty-eight  acres  of  land  pur- 
chased and  occupied  by  us  are  now  covered  with  water  and  no  longer 
produce  trees,  corn,  or  grass,"  but  surely  the  law  must  regard  the  pur- 
pose to  which  the  land  is  applied.  This  land,  used  as  it  is,  would  by 
admission,  produce  to  individuals  a  profit  which  would  justify  the 
assessment.  We  are  next  told  that  the  ratable  value  should  not  be 
estimated  at  more  than  12/.,  its  former  amount.  But  you  cannot  look 
to  the  land  to  be  assessed  as  it  was  used  at  any  former  period,  either 
with  a  view  of  increasing  or  diminishing  the  amount  of  the  assess- 
ment Mr.  Cowling  chiefly  relied  upon  the  objection  that  if  this  rate 
were  confirmed  the  mill-owners  would  be  doubly  assessed ;  but  the 
objection  would  hold  equally  if  the  undertaking  had  been  carried  on 
by  a  water  company,  for  the  assessment  in  Kentmere  would  necessarily 
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enhance  the  price  to  be  paid  for  the  additional  supply  of  water,  and 
still  each  mill-owner  would  be  liable  to  be  assessed  in  his  own  town- 
ship upon  his  mill  accoiding  to  its  increased  value  from  the  additional 
supply  of  water.  In  neither  case  would  there  be  a  double  assessment 
in  the  manner  supposed;  for,  in  fixing  the  assessment  on -the  mill, 
regard  must  be  had  to  the  price  paid  for  the  additional  supply  of  water, 
and  the  undertaking  being  in  the  hands  of  conmiissioners  who  will 
reimburse  themselves  for  the  Kentmere  assessment  by  a  reservoir-rate 
upon  the  miU-owners,  when  the  mill-owners  are  assessed  in  their  own 
townships,  the  ratable  value  of  their  miUs  must  be  estimated  at  an 
amount  minus  the  contribution  to  the  Kentmere  assessment  paid  by 
each  mill-owner.         Order  of  Sessions  quashed  and  raie  confirtned. 
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Juno  8, 185L 

Carriers — Liability  for  Felony  of  ServemU — Oross  Negligence-^ 
Pleading' — New  Assignment  —  EepUcaiion  to  Plea  under  Carrier^ 

Aci,i  miL^yces. 


The  pluntiffii  dedaied  against  the  defendants  as  common  carriers,  subject  to  the  terms  of  a 
special  notice,  for  the  loss  of  a  truss  of  silk  by  tike  gross  negligence  of  the  defendants  and 
the  felonious  acts  of  their  servants.    The  ddfenduits  plead^,  except  as  to  the  gross  ncell- 

SSLce  and  felony,  that  the  goods  were  such  as  are  excepted  in  the  Carriers*  Act,  and  that 
e  plaintiffs   did   not  declare  their  yalue.    The  plaintiffs  new  assigned,  that  they  had 
brought  the  action  for  that  the  defendants'  serrants  had  feloniously  stoKsn  the  goods. 

The  new  assignment  was  held  bad,  on  demurrer ;  and  the  plaintiffii  were  allowed  to  amend 
on  payment  of  costs,  and  to  reply  that  the  goods  were  lost  by  the  felony  of  the  defend- 
ants' servants  through  the  gross  negligence  of  the  defendants. 

JE&U,  also,  that  the  allegation  of  gross  negligence  and  felony  in  the  declaration  was  surplus- 
age, and  that  a  replication  of  felony  only  without  an  allegation  of  gross  negligence  would 
have  been  bad.  * 

Case.  The  first  count  of  the  declaration  stated  that  whereas  the 
said  company,  before  and  at  the  time  of  the  delivery  of  the  plaintiffe' 
goods  as  hereinafter  mentioned,  were  and  from  thence  hitherto  have 
been  and  still  are  common  carriers  of  goods  for  hire  from  Westbury 
station  to  London ;  and  whereas,  also,  the  plaintiifs,  whilst  the  said  com- 
pany were  such  common  carriers  as  aforesaid,  to  wit,  on  the  20th  of 
Apnl,  A.  D.  1850,  at  Westbury  station  aforesaid,  caused  to  be  delivered 
to  the  said  company,  and  the  said  company  then  accepted  and  received 
of  and  from  the  plaintiffs  eight  trusses  of  silk  of  the  plaintiffs,  of  great 
value,  to  wit,  of  the  value  of  2000i,  to  be  carried  and  conveyed  by  the 
said  company  as  such  carriers  as  aforesaid,  partly  by  the  common  high- 
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way  from  Westbury  station  aforesaid  to  London  aforesaid,  and  there  to 
be  delivered  by  the  said  company  for  the  said  plaintiffs  for  certain  rea- 
sonable reward  then  paid  by  the  plaintiffs  to  the  said  company  in  that 
behalf,  subject  to  the  terms  and  conditions  of  a  certain  notice  then 
delivered  by  the  said  company  to  the  plaintiffs,  which  said  notice  was 
and  is  in  the  terms  following,  that  is  to  say: — "  The  Great  Western 
Railway  Company  give  public  notice  that  they  will  not  be  account- 
able  for  any  article  conveyed  upon  their  railway  unless  it  be  entered 
and  signed  for  as  received  by  them  or  their  agent,  nor  will  they  be 
responsible  for  the  loss  of  or  injury  to  any  article  or  articles  or  property 
of  the  description  following,  that  is  to  say :  gold  or  silver  coin  of  this 
realm  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manufactured 
or  unmanufactured  state,  or  any  precious  stones,  jewellery,  watches, 
clocks,  or  time-pieces  of  any  description,  trinkets,  bills,  notes  of  the 
governors  and  companies  of  the  Banks  of  England,  Scotland,  and 
Ireland  respectively,  or  of  any  other  bank  in  Great  Britain  or  Ireland, 
orders,  notes,  or  securities  for  payment  of  money,  English  or  foreign 
stamps,  maps,  writings,  title-aeeds,  paintings,  engravings,  picturesy 
gold  or  silver  plate  or  plated  articles,  glass,  china,  silks  in  a  manufac- 
tured or  unmanufactured  state,  and  whether  wrought  up  or  not 
wrought  up  with  other  materials,  furs  or  laces,  or  any  of  them,  con- 
tained in  any  parcel  or  package  which  shall  have  been  delivered  either 
to  be  carriecf  for  hire  or  to  accompany  the  person  of  any  passenger  on 
their  railways,  when  the  value  of  such  article  or  articles  or  property 
aforesaid  contained  in  such  parcel  or  package  shall  exceed  the  sum 
of  10/^  unless  at  the  time  of  the  delivery  thereof  at  their  office,  ware- 
house, or  receiving-house,  for  the  purpose  of  being  carried  or  of  ac- 
companying the  person  of  any  passenger  as  aforesaid,  the  value  and 
nature  of  such  article  or  articles  or  property  shall  have  been  declared 
by  the  person  or  persons  sending  or  delivering  the  same,  and  an 
increased  charge  or  an  engagement  to  pay  the  same  be  accepted  by 
the  person  receiving  such  article  or  package,  or  for  loss  or  damage  of 
returned  wrappers  or  boxes  for  which  they  make  no  charge  for  con- 
veyance, or  any  goods  put  into  returned  boxes  or  wrappers,  nor  for 
any  goods  left  until  called  for,  or  to  order,  or  left  or  warehoused  for 
the  convenience  of  the  parties  to  whom  they  are  consigned,  nor  for 
the  loss  or  damage  of  any  packages  insufficiently  or  improperly 
packed,  marked,  directed,  or  described,  or  containing  a  variety  of  arti- 
cles liable  by  breaking  to  damage  each  other,  nor  for  leakage  arising 
from  bad  casks  or  cooperage.  The  company  will  not  be  answerable 
for  the  loss  or  damage  of  any  goods  arising  from  fire,  ci\dl  commo- 
tion, tempest,  or  the  act  of  God.  They  will  not  carry  aquafortis,  oil 
of  vitriol,  gunpowder,  or  other  goods  of  a  dangerous  quality,  unless 
by  special  agreement;  and  any  person  sending  the  same  without  giv- 
ing notice  to  the  company  is  liable  by  act  of  Parliament  to  a  penalty 
of  10/.,  which  will  be  strictly  enforced,  as  also  the  amount  of  damage 
sustained  by  any  other  goods  by  means  of  the  aforesaid  dangerous 
articles.  No  claim  for  Toss  or  damage  will  be  allowed  unless  made 
within  three  days  after  the  delivery  of  the  goods.  That  the  delivery 
of  the  goods  will  be  considered  complete  when  the  same  are  unloaded 
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ont  of  the  wagon,  van,  cart,  or  truck,  and  placed  at  the  door  of  the  con- 
signee, and  that  the  cellaring  or  warehousing  of  them  will  be  at  the 
owner's  risk,  nor  will  the  Grreat  Western  Railway  Company  be 
responsible  for  any  loss  or  damage  that  may  happen  to  goods  sent  by 
them  if  such  loss  or  damage  happens  beyond  the  distance  of  their 
own  railways.  The  above  conditions  apply  to  all  goods  received  by 
the  Great  Western  Railway  Company  at  their  respective  offices  and 
warehouses  in  all  parts  of  England ;  and  as  to  all  goods  intrusted  to 
them,  they  engage  to  carry  them  on  the  above  conditions  only.  -— 
N.  B.  Goods  not  taken  from  the  company's  warehouse  within  two 
days  after  notice  of  their  arrival  at  the  station  for  which  they  have 
been  addressed,  will  be  subject  to  the  usual  charges  of  warehouse 
rent,"  &c. 

And  the  said  company  as  such  carriers  as  aforesaid  then,  to  wit,  on 
the  day  and  year  aforesaid,  accepted  and  received  the  said  goods  of 
the  plaintiffs  at  Westbury  station  aforesaid,  to  be  carried,  conveyedi 
and  delivered  by  them  as  aforesaid  and  subject  to  the  terms  and  con- 
ditions aforesaid,  and  the  said  company  then  accordingly  did  duly 
carry  and  convey  seven  of  the  said  trusses  of  silk  from  Westbury  sta- 
tion aforesaid  to  London  aforesaid,  and  there  duly  delivered  the  same 
for  the  plaintiflb  pursuant  to  their  duty  in  that  behalf.  And  the 
plaintiffs  further  say,  that  at  the  time  when  the  said  trusses  of  silk 
were  so  delivered  to  the  said  company  as  aforesaid,  the  same  were 
duly  entered  and  signed  for  as  received  by  one  William  Anderson 
Tetley,  the  agent  of  the  said  company  in  that  behalf,  to  wit,  in  a  cer- 
tain receipt  in  writing  then  signed  and  given  by  him,  as  such  agent 
as  aforesaid  to  the  plaintiffs ;  that  the  said  goods  were  not  nor  were 
any  of  them  put  into  returned  wrappers  or  boxes,  nor  were  the  same 
or  any  part  thereof  insufficiently  or  improperly  packed,  marked, 
directed,  or  described,  yet  the  said  company,  not  regarding  their 
duty,  &c.,  but  contriving,  &c.,  to  deceive,  &c.,  did  not  nor  would  use 
due  and  proper  care  in  and  about  the  carriage  and  conveyance  of  the 
other  of  the  said  eight  trusses  of  silk  of  the  plaintiffs'  from  Westbury 
station  aforesaid  to  London  aforesaid,  nor  there  deliver  the  same  for 
the  plaintiffs;  but,  on  the  contrary  thereof,  the  said  company,  'so 
.being,  &c.,  took  so  little  and  such  bad  care  in  and  about  the  carry- 
ing, &C.,  of  the  said  other  truss  of  silk  as  aforesaid,  and  behaved  and 
conducted  themselves  in  the  premises  with  such  gross  negligencey 
&c.,  that  by  and  through  the  gross  carelessness^  &c.,  of  the  said  com- 
pany in  the  premises  and  the  feUmaus  acts  of  their  servants  in  that 
behalf,  the  said  other  truss  of  silk  of  the  plaintifis',  being  of  great 
value,  to  wit,  of  the  value  of  3002.,  which  the  company  had  for  the 
purpose  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  became  and 
was  wholly  lost  to  the  plaintifis ;  that  the  said  loss  of  the  last-mea- 
tioned  truss  of  silk  did  not  arise  from  fire,  &c.,  but  from  the  default 
of  the  said  company  as  aforesaid,  nor  did  such  loss  happen  beyond  the 
distance  of  the  said  company's  own  railways  within  the  meaning  of 
the  said  notice,  and  that  the  plaintiff  claimed  the  said  last-mentioned 
truss  of  silk  of  the  said  company  or  satisfaction  for  the  loss  thereof, 
as  aforesaid,  within  three  days  after  the  delivery  of  the  said  other 
VOL.  VII.  38 
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seven  trusses  of  silk  for  the  plaintiffs  by  the  said  company  as  afore* 
said,  to  wit,  on  the  22d  of  April,  A.  D.  1850,  but  the  said  compaiiy 
have  not  delivered  the  same  or  made  any  satisfaction  to  the  plaintimi 
for  or  on  account  thereof. 

Seventh  plea,  as  to  the  first  count  of  the  declaration,  (except  as  to 
so  much  thereof  as  alleges  that  the  said  truss  of  silk  therein  said  to 
have  become  and  been  lost,  became  and  was  lost  by  and  through  the 
gross  negligence  and  carelessness  of  the  said  defendants,  and  the 
felonious  acts  of  their  servants  in  that  behalf,)  that  the  said  trusses 
of  silk  in  the  first  count  mentioned  were  so  as  in  that  count  men- 
tioned delivered  to  the  said  defendants  at  a  certain  office,  warehouse, 
or  receiving-house  of  them,  the  said  defendants,  as  such  common  car- 
riers as  in  that  count  mentioned,  that  is  to  say,  at  Westbury  station 
in  the  said  first  count  mentioned ;  and  that  the  said  tirusses  of  silk  at 
the  time  of  the  said  delivery  thereof  to  the  said  defendants  were  re* 
spectively,  and  respectively  consisted  of  packages  containing  silks,  tb 
wit,  silks  in  an  unmanufactured  state,  the  said  silks  so  as  aforesaid 
contained  in  such  packages  then  being  of  a  greater  value  than  lOi,  to 
wit,  of  the  value  of  2,000/.  in  the  whole,  and  the  said  silks  so*  as  afore* 
said  contained  in  each  and  every  of  the  said  padcages,  then  being  of 
a  greater  value  than  10/.,  to  wit^  of  the  value  of  250/.  That  at  the 
time  of  the  delivery  of  the  said  trusses  of  silk  at  the  said  office,  ware* 
house,  or  receiving-house  of  the  said  defendants,  for  the  purpose  of 
being  carried  and  conveyed  as  in  the  first  count  mentioned,  the  value 
of  the  said  trusses  of  silk,  or  of  the  silks  contained  as  aforesaid  in  the 
said  packages,  was  not,  nor  was  the  value  of  any  one  of  the  said 
trusses  of  silk,  nor  was  the  value  of  the  silks  contained  in  any  one  of 
the  said  packages  declared  by  the  said  plaintiffs,  or  by  the  person  or 
persons  sending  or  delivering  the  same.     Verification. 

New  assignment,  that  the  plaintiffs  issued  their  writ  in  this  action, 
and  declared  thereupon  in  the  said  first  count  not  for  the  supposed 
grievance  to  which  the  said  seventh  plea  is  limited  and  pleaded,  but 
lor  that  while  the  said  trusses  of  silk  were  in  the  custody  and  posses- 
sion of  the  defendants  as  such  common  carriers  for  the  purpose  in  the 
said  first  count  mentioned,  to  wit,  on,  &c.,  the  said  truss  of  silk,  Ace., 
was  feloniously  stolen,  taken,  and  carried  away  by  certain  servants  then 
in  the  employ  of  the  defendants,  the  names  of  which  servants  are  un- 
known to  the  plaintiffs,  whereby  the  same  was  not  safely  or  securely 
carried,  but  became  and  was  wholly  lost  to  the  plaintiffs,  as  in  the  said 
first  count  mentioned,  which  is  another  and  different  grievance  from 
that  to  which  the  said  seventh  plea  is  pleaded  and  limited. 

Verification  and  prayer  of  judgment. 

Special  demurrer  to  the  new  assignment,  on  the  grounds  that  it 
should  have  been  pleaded  as  a  replication,  as  the  seventh  plea  was  in 
effect  pleaded  to  the  whole  declaration ;  or  if  the  seventh  plea  was 
pleaded  to  a  portion  of  the  declaration,  excluding  felony,  then  the  new 
assignment  was  improper,  as  respecting  a  portion  of  the  declaration 
to  which  the  plea  was  not  pleaded ;  and  also  that  the  defendants  were 
not  liable  for  the  felony  of  their  servants. 

Joinder  in  demurrer. 
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Jane  3.  WilleSy  in  support  of  the  demurrer.  The  new  assign ment 
to  the  seventh  plea  is  bad  both  in  substance  and  in  form.  As  regards 
its  form,  it-  contains  nothing  but  evidence  of  that  which  might  have 
been  replied.  The  declaration  must  be  taken  as  general,  for  the  allega- 
tion contained  in  it  that  the  loss  took  place  by  gross  negligence  and 
felony  was  mere  surplusage.^  Then,  this  seventh  plea  sets  up  a  de* 
fence  to  that  which  is  not  gross  negligence  or  felony,  and  the  plaintifGi 
are  wrong  in  new  assigning  the  felony  after  a  plea  which  excepted  it. 

[Maule,  J.  The  defendants  plead  to  the  count  generally,  so  far  a4 
it  does  not  comprehend  the  felony  and  gross  negligence.  Is  not  that 
like  the  case  ot  leaving  a  count  in  a  declaration  not  pleaded  to,  in 
which  case  the  plaintiff  could  not  new  assign  ?] 

The  two  cases  are  the  same.  The  new  assignment  here  sets  up 
not  that  the  loss  has  not  taken  place,  but  that  it  was  of  a  diiferent 
character  from  that  previously  alleged ;  and  that  would  properly  ba 
the  subject  of  a  replication.  The  new  assignment  says  that  the  writ 
was  issued  ^nol  for  the  supposed  grievance"  to  which  the  seventh 
plea  is  limited ;  it  does  not  say  ^  not  anly^^  for  the  supposed  grievancCi 
&c. 

[Maule,  J.     Then,  the  matter  could  not  be  replied.] 

The  plaintifis  in  eflect  say  that  they  do  not  bring  their  action  against 
the  defendants  for  not  safely  and  securely  carrying  the  goods,  but  be- 
cause the  not  safely  and  securely  carrying  was  by  reason  of  the  felony 
of  their  servants.  As  to  the  substantial  question  in  the  Case,  thi9 
declaration  is  not  founded  on  the  Carriers'  Act,  1  Will.  4,  c  68,  but 
proceeds  on  the  special  contract  Had  it  been  under  the  act,  th^ 
defendants  would  have  been  clearly  liable  for  the  felony  of  their 
servants  under  the  8th  section.  There  is  a  great  difference  between 
this  case  and  a  case  under  the  statute.  It  will  be  contended,  on  the 
other  side,  that,  before  the  statute,  carriers  were  liable  for  gross  negli- 
gence in  spite  of  their  having  given  a  notice  restricting  their  liability. 
And  the  case  of  Bradley  v.  Waterhou^e,  Moo.  &  M.  154,  will  be  relief 
upon  in  support  of  that  proposition,  but  that  case  is  not  in  reality  an 
authority  to  that  effect  The  point  which  it  decided,  and  in  support 
of  which  it  is  quoted  in  Story  an  Bailments^  s.  78,  is  that  a  carriet  i9 
not  liable  for  a  loss  by  the  felony  of  a  servant  where  the  owner  ha9 
endeavored  to  conceal  the  character  of  the  article  to  be  conveyed. 

[Maule,  J.  The  real  point  decided  in  Bradley  v.  Waierhouse  i^ 
one  which  may  perhaps  be  applied  to  all  actions  of  tort,  namely,  that 
where  the  conduct  of  the  plaintiff  has  led  to  the  commission  of  the 
act  of  which  he  complains,  he  cannot  recover.] 

in  Finucane  v.  Smally  1  Esp.  315,  it  was  held  that  a  bailee  for  hirQ 
is  obliged  to  take  the  same  care  of  the  goods  bailed  as  of  his  own| 
and  that  if  they  be  stolen  by  his  servants  without  gross  negligence  on 
his  part,  he  is  not  liable.  For  these  reasons,  the  new  assignment  is 
bad  in  form  and  substance. 

Needham^  contra.     By  the  8th  section  of  the  Carriers'  Act  felony  1$ 


1  This  had  been  decided  preYtousiy  on  denraxrers  to  sane  of  the  pleas,  which  weif 


afterwards  amended. 
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expressly  excepted,  and  the  relief  of  the  carriers  afforded  by  the  act  is 
made  not  to  extend  to  acts  of  felony.  The  statute  only  made  abso- 
lute law  of  that  which  was  formerly  matter  of  customary  contract 
In  Hintan  v.  Dibbitij  2  Q.  B.  Rep.  646 ;  s.  c  11  Law  J.  Rep.  (s,  s.) 
Q.  B.  113,  which  was  a  case  under  the  Carriers'  Act,  it  was  held  that 
where  goods  of  the  class  excepted  in  the  statute  were  sent  without 
any  declaration  or  extra  payment,  the  carrier  was  not  liable  for  a  loss 
caused  by  the  gross  negligence  of  his  servants.  But  here  the  decla- 
ration is  general.  The  plea  states  an  excuse  under  the  statute,  and 
the  new  assignment  shows  that  the  cause  of  action  complained  of  is 
ihefelonp  of  the  defendants'  servants. 

[Maule,  J.  But  is  it  true,  as  an  affirmative  proposition,  that  a 
carrier  is  always  liable  in  respect  of  felony  committed  by  his  servants  ? 
The  case  in  Espinasse  shows  that  he  is  not  liable  unless  he  has  been 
guilty  of  gross  negligence. 

Jervis,  C.  J.  We  must  take  it  that  there  is  a  special  contract^  by 
which  the  goods  were  to  be  delivered,  but  that  if  they  consisted  of 
silk  of  a  certain  value,  the  defendants  did  not  undertake  to  deliver 
them,  unless  the  value  were  declared  and  an  extra  payment  was 
made ;  and  here  the  necessary  information  was  not  given  to  make 
the  defendants  liable.  It  seems  that  there  may  be  a  possible  state  of 
circumstances  in  which  a  carrier  is  not  liable  for  the  lelonious  acts  of 
his  servants,  unless  there  be  some  act  of  the  carrier  himself  tending  to 
the  loss. 

Cresswell,  J.  I  take  the  case  to  be  this :  The  declaration  is  on 
the  common  law  liability  of  the  defendants.  The  plea  sets  up  an 
excuse  under  the  Carriers'  Act,  except  as  to  felony  and  gross  negli- 
gence ;  and  the  new  assignment  says,  that  the  action  is  brought  in 
respect  of  a  loss  by  the  felonious  act  of  the  defendants'  servants. 
Then,  the  case  of  Finucane  v.  Small  shows  that  the  servants'  felony 
does  not  render  the  defendants  liable,  unless  they  were  guilty  of  posi- 
tive negligence. 

Maule,  J.  Finucane  v.  Small  shows  that  felony  does  not  of  itself 
prove  gross  negligence.  It  is  necessary  to  show  felony  to  get  rid  of 
the  excuse  under  the  Carriers'  Act,  and  gross  negligence  to  make  the 
carrier  liable  to  that  felony.] 

The  case  of  Bxnlon  v.  thbbin  seems  to  limit  the  liability  of  carriers 
under  the  act,  and  to  show  that  they  are  not  liable  for  gross  negli- 
gence. 

[Cresswell,  J.  The  statute  takes  away  their  liability  as  to  gross 
negligence  in  respect  of  the  excepted  articles,  but  has  reserved  it  as 
to  felony ;  but  it  does  not  make  the  remedy  in  case  of  felony  larger 
than  at  common  law.  If,  therefore,  it  was  necessary  at  common 
law  to  prove  gross  negligence  as  well  as  felony,  it  must  still  be  so. 

Jervis,  C.  J.  The  question  on  which  party  lies  the  burden  of 
proving  negligence,  is  one  on  which  there  is  some  discrepancy  in  dif- 
ferent countries,  and  is  discussed  in  Storif  on  Bailments^  ss.  43, 44,  45, 
and  46. 

Jervis,  C.  J.  With  regard  to  the  case  of  theft.  Story  says,  (ss.  38 
and  39,)  that  it  may  be  presumptive  evidence  of  ordinary  neglect,  but 
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there  is  no  reason  why  in  such  a  case  more  than  ordinary  neglect 
should  be  inferred.  That  was  applied  to  a  common  baihnent,  and 
there  is  no  ground  for  saying  that  the  notice  brings  the  case  of  a  car« 
rier  down  to  that  of  an  ordinary  bailee. 

Maule,  J.  I  agree  that  neither  the  Carriers'  Act  nor  the  contract 
in  this  case  brings  the  case  of  a  carrier  down  to  that  of  an  ordinary 
bailee.  The  carrier  is  still  bound  to  deliver,  except  in  cases  provided 
for  by  the  act,  or  by  the  special  contract] 

Per  Curiam.  The  plaintiffs  may  on  payment  of  costs,  have  a  rulQ 
to  amend  by  replying  a  loss  by  felony  through  the  gross  negligence 
of  the  defendants,  on  the  ground  that  the  replication  of  felony  alone 
is  not  sufficient;  otherwise—  Judgment  for  the  defendants. 


Williams  v.  The  Commissioners  for  Executing  the  office  of 

Lord  High  Admiral.^ 

Jiue  16,  1851. 

Practice —  Service  of  WrU^^  Corporation  —  Persons  sued  in  a  coU 
lective  Capacity  —  Setting  aside  Process  — •  Irregularity  —  Commis* 
missioners  of  Admiralty —  1  &  2  Geo.  4.  c,  93.  s.  9. 

Bj  1  &  2  Geo.  4.  c.  93.  s.  9,  *'  the  principal  officers  and  conunissioners  of  the  navy  "  for  the 
time  being  were  empowered  to  oring  and  maintain  any  action  of  ejectment  or  other  pro- 
ceeding ibr  reoovermg  poHMsnoa  of  Umds,  Ac.  veBted  in  them,  and  to  bring,  maintain,  or 
defend  any  other  action  in  respect  of  the  said  lands,  &c.,  and  it  was  enacted  that  in  ereij 
such  action  they  should  be  called  by  the  above  name,  without  naming  any  of  them.  By 
subsequent  acts,  the  powers,  &c.  of  tne  above  body  were  rested  in  the  defendants. 

A  writ  in  an  action  of  debt  against  tiie  defendants  by  their  collective  name  was  served  upon 
A.  M.  one  of  their  number.  It  required  the  defendants  to  enter  an  i^ipearanoe  in  aa 
action  of  debt,  and  stated  that,  in  default,  an  appearance  would  be  entered  for  them.  Upon 
a  motion  to  set  aside  this  writ  and  the  service  uiereof  for  irregularity,  the  affidavits  stated 
ftat  the  acticm  was  brought  for  half-pay,  which  was  not  a  cause  of  action  for  which  aa 
action  for  debt  oould  be  maintained  against  the  defendants  by  their  eoUective  name :  — 

Mddy  first,  that  the  court  could  nol  upon  this  motion  look  at  the  affidavits  aa  to  the  causa 
of  action,  and  that  inasmuch  as  the  1  &  2  Geo.  4.  c.  93.  s.  9,  authorized  some  actions  of 
debt  to  be  maintained  against  the  defendants  by  their  collective  name,  there  was  no  ground 
for  setting  aside  the  process  as  irregular. 

Secondly,  {per  Haule,  J.)  that  the  proper  method  of  effecting  complete  service  upon  the 
Commissioners  is  by  serving  each  of  tnem. 

Sembie  —  that  the  cotirt  will  never,  upon  motion  to  set  aside  process  fbr  irregularity,  decide 
that  the  phuntiff  has  no  cause  of  action,  and  thnel^  deprive  Yam  of  his  appeal,  however 
dear  the  matter  may  appear  on  the  affidavits. 

This  was  a  rale  calling  upon  the  plaintiff  to  shew  cause  why  the 
writ  of  summons  in  this  cause  and  the  service  thereof  on  Alexander 
Mylne  should  not  be  set  aside  for  irregularity,  or  why  the  copy  of  the 
said  writ  of  summons  and  the  service  thereof  should  not  be  set  aside. 


1 20  Law  J.  Rep.  (n.  s.)  C.  P.  245 ;  16  Jur.  42. 
38^ 
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It  appeared  by  the  affidavits,  in  support  of  the  rule,  that  the  writ 
of  summons,  of  which  a  copy  was  served  upon  Alexander  Mylne, 
was  directed, "  To  the  Commissioners  for  Executing  the  Office  of  JLord 
High  Admiral  of  the  United  Kingdom  of  Great  Britain  and  Ireland," 
and  required  them  to  enter  an  appearance  in  an  action  of  debt  at  the 
suit  of  the  plaintiff,  with  notice  that  in  default  of  their  so  doing,  the 
plaintiff  might  cause  an  appearance  to  be  entered  for  them,  and  pro- 
ceed thereon  to  judgment  and  execution.  The  affidavits  in  support 
of  the  rule,  also  stated  that  the  commissioners  consisted  of  six  per- 
sons whose  names  were  given,  including  Alexander  Mylne,  all  ap- 
pointed by  letters  patent  under  the  great  seal,  and  that  they  were  not 
a  body  corporate.  The  plaintifTs  affidavits  stated  that  the  cause  of 
action  was  a  claim  for  half-pay,  which  the  plaintiff  insisted  had  been 
improperly  withheld  firom  hi^l  by  order  of  the  commissioners  since 
the  year  1825,  and  set  out  several  clauses  from  the  acts  of  parliament 
under  which  the  commissioners  are  appointed,  the  result  of  which  the 
deponents  believed  to  be  that  the  defendants  are  a  body  corporate, 
and  liable  to  be  sued,  and  served  with  process  in  the  manner  in 
which  this  process  had  been  served.  They  also  stated  several  facts 
in  order  to  shew  that  the  plaintiff  had  a  good  cause  of  action,  and 
that  the  defendants  had  appeared  to  other  actions  under  similar  cir- 
cumstances without  taking  any  objection  to  the  service. 

June  12.  Roebuck  and  Byles^  Serj.,,  shewed  cause.  The  question 
turns  mainlv  upon  the  acts  of  parliament.  By  1  &  2  Geo.  4,  c.  93,  s.  9, 
it  is  enacted,  "  that  it  shall  be  lawful  for  the  said  principal  officers  and 
commissioners  of  His  Majesty's  Navy  for  the  time  being,  and  they 
are  hereby  authorized  and  empowered  to  bring,  prosecute,  and  maintain 
any  action  or  actions  of  ejectment,  or  other  proceeding  at  law  or  in 
equity,  for  recovering  possession  of  any  manors,  messuages,  lands, 
tenements,  or  hereditaments  by  this  act  vested  in  them  as  aforesaid, 
and  to  distrain  or  sue  for  any  arrears  of  rent  which  shall  have  become 
or  shall  become  due  for  or  in  respect  thereof,  under  any  parol  or  other 
demise  from  the  said  principal  officers  and  commissioners,  or  anv  three 
or  more  of  them,  or  from  any  person  or  persons  on  their  behalf,  or  on 
behalf  of  His  Majesty,  and  also  to  bring,  prosecute,  and  maintain,  or 
to  defend^  any  other  action  or  suit  in  respect  of  or  in  relation  to  the 
said  manors,  messuages,  lands,  tenements,  or  hereditaments,  or  of  any 
trespass  or  encroachment  committed  thereon,  or  damage  or  injury 
done  thereto ;  and  that  in  every  such  action  or  suit  the  said  principal 
officers  and  commissioners  for  the  time  being  shall  be  called  *  The 
Principal  Officers  and  Commissioners  of  His  Majesty's  Navy,'  without 
naming  them  or  any  of  them ;  and  that  no  such  action  or  suit  shall 
abate  by  the  death,  resignation,  or  removal  of  such  principal  officers 
and  commissioners,  or  any  of  them ;  any  law,  custom,  or  usage  to  the 
contrary  thereof  notwithstanding."  The  powers  of  that  act  are  by 
the  effect  of  other  acts,  particularly  7  &  8  Geo.  4,  c.  65 ;  and  2  Will.  4, 
c  40,  vested  in  the  present  defendants.  Therefore,  the  defendants  may 
be  sued  by  the  name  in  which  they  are  here  sued  in  actions  relating 
to  land,  and,  amongst  others,  in  an  action  of  debt  for  use  and  occupa- 
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tion.  The  present  may,  for  anght  that  appears  of  which  the  court  can 
take  notice,  be  such  an  action ;  for  on  a  motion  of  this  kind,  the  court 
will  not  go  into  affidavits  as  to  the  cause  of  action.  The  effect  of 
several  subsequent  acts  of  parliament,  in  which  certain  acts  are  required 
to  be  done  by  the  commissioners,  may  be  to  constitute  them  a  corpo- 
ration. The  3  &  4  Will.  4,  c.  65,  is  one  of  these,  and  the  7  WilL  4, 
c  3,  is  another. 

[Crbsswell,  J.  Assuming  that  they  are  a  corporation,  do  you 
make  a  regular  service  by  serving  Captain  Mylne?  No  doubt  he 
admits  that  he  is  one  of  the  commissioners ;  but  would  service  on 
every  member  of  the  corporation  of  London  be  a  good  service  upon 
the  corporation  ?  ] 

At  all  events,  they  are  a  body  which  may  be  sued  coUectively  by 
the  name  in  which  they  are  sued  by  the  plaintiff.  Even  if  this  is  not 
so,  the  present  motion  ought  not  to  succeed ;  for  if  the^  are  sued  in  a 
wrong  name,  they  need  not  appear.  No  provision  bein^  made  as  to 
who  is  to  be  served,  it  may  be  that  all  six  are  to  be  served.  If  so,  this 
application  is  premature. 

Orowder  and  M.  SmUh,  in  support  of  the  rule.  Assuming  that  this 
is  a  corporation,  service  upon  Captain  Mylne  is  irregular;  he  is  not  the 
«  head  officer"  nor  the  "  secretary"  of  the  commissioners.  2  Will.  4, 
c.  39,  s.  13.  But  it  is  not  a  corporation,  and  it  becomes  necessary  for 
Captain  Mylne  to  set  aside  this  process,  otherwise  he  will  be  too  late, 
for  an  appearance  will  be  entered. 

[Maule«  J.  The  ordinary  mode  is  to  set  aside  the  appearance. 
According  to  Woolfy.  The  OUy  Steamboat  Company y  7  Com.  B.  Rep. 
103 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  125,  is  not  the  appellation, 
"  Commissioners  for  Executing  the  Office  of  Lord  High  Admiral,"  to 
be  taken  as  an  implied  allegation  that  they  are  a  corporation ;  and  if 
service  had  been  properly  made  upon  each  member,  might  not  they 
be  put  to  plead  that  they  were  not  a  corporation  ?  ] 

At  all  events,  whether  the  commissioners  are  a  corporation  or  not, 
this  is  not  a  cause  of  action  for  which  they  could  be  sued  collectively. 
The  affidavits  shew  that  the  action  is  for  half-pay  due  since  the  plain- 
tiff's name  was,  as  he  contends  unlawfully,  removed  from  the  Navy 
List ;  this  is  not  one  of  the  causes  of  action  given  by  the  statute  1  & 
2  Greo.  4,  c  93,  s.  9.  Moreover,  that  section  does  j^ot  in  terms  enact, 
nor  can  it  be  fairly  inferred  from  it,  that  the  commissioners  are  to  be 
sued  at  all  in  their  collective  name. 

[Cresswell,  J.  I  have  a  difficulty  in  seeing  how  Captain  Mylne 
is  to  enter  an  appearance  for  the  commissioners.] 

Possibly,  if  the  plaintiff  upon  the  present  service  were  to  enter  an 
appearance  according  to  the  writ,  the  defendants  might  afterwards  be 
estopped  from  denying  that  they  are  a  corporation.  Captain  Mylne  is, 
therefore,  bound  to  take  notice  of  the  writ,  and  to  come  to  the  court 
to  be  relieved.  No  case  can  be  found  in  which  a  plea  of  nul  tiel 
corporation  has  been  pleaded 

The  following  authorities  were  referred  to  in  the  course  of  the  argu- 
ment:—JEo;  pa/rte  Rickeiis^  4  Ad.  &  £•  999;  s.  c.  6  Nev.  &  IL  523; 
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3%6  King  V.  The  Lords  of  the  Treasury,  4  Ad.  &  EL  286 ;  Janes  v.  WhU- 
bread,  20  Law  J.  Rep.  (n.  s.)  C.  P.  217 ;  s.  c.  5  Eng.  Bep.  431 ;  BaydeU 
v.  Drummondy  11  East^  142 ;  Thompson  v.  The  Universal  Salvage  Com^ 
panpj  1  Exch.  Bep.  694;  b.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  118;  TAe 
King  V.  Westj  1  Q.  B.  Bep.  826 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  M.  C.  133 ; 
Gould  V.  Bamesj  3  Taunt  504. ;  Arch.  Pract  8th  ed.  p.  1037 ;  Bro. 
Abr.  tit.  "  Corporations,"  1 ;  Vin.  Abr.  tit.  "  Corporations,"  G,  4,  22 ; 
2  Will  4,  c.  39,  8. 1&  Our.  adv.  vulL 

The  Court  now  delivered  judgment 

Jervis,  C.  J.  In  this  case  three  points  were  pressed  upon  our  con- 
sideration. In  the  first  place,  it  was  sidd,  that  if  this  was  an  action 
against  the  Lords  Commissioners  of  the  Admiralty  personally  in  their 
individual  capacities,  they  could  not  be  sued  collectively  as  a  corpora- 
tion, and  therefore  that  the  writ  was  irregular,  and  the  motion  should 
succeed.  Secondly,  it  was  said,  that  if  they  are  sued  as  a  corpora^* 
tion,  the  second  branch  of  the  rule  should  be  mada  absolute,  because 
the  service  of  the  process  was  irregular,  inasmuch  as  the  Uniformity 
of  Process  Act,  (2  Will.  4,  c,  39,  s.  13,)  requires  process  against  a  cor- 
poration to  be  served  on  the  mayor,  &c.,  ot  head  officer  or  secretary 
of  such  corporation ;  and  Captain  Mylne  being  neither  First  Lord  of 
the  Admiralty  nor  secretary,  the  service  upon  him  was  void.  But  a 
third  point  was  presented  to  the  court,  and  it  was  said  by  the  plain* 
tiff's  counsel,  that  we  have  no  right  to  consider  the  merits  of  the  case, 
or  to  see  what  was  the  subject-matter  of  the  action  from  the  affidavits 
of  either  the  plaintiff  or  the  defendants ;  and  that  on  a  motion  to  set 
aside  process  for  irregularity,  we  should  look  merely  to  the  process  itself 
and  the  service  of  the  process. 

Although  I  thought,  at  the  time  of  the  argument,  that  we  ought  to 
look  at  the  affidavits  to  see  if  the  plaintiff  brought  himself  within  the 
terms  of  the  statute  authorizing  actions  against  the  commissioners,  I 
think,  upon  consideration,  that  I  was  wrong,  and  that  the  rule  upon 
this  ground  must  be  discharged.  It  is  generally  better  to  adhere  to 
general  rules  applicable  to  aU  cases,  than  to  depart  from  the  rule,  in 
order  to  suit  the  particular  case.  The  argument  was  this :  By  1  &  2 
Geo.  4,  c  93,  s.  9,  the  principal  officers  and  commissioners  of  the  Navy 
were  authorized  to  bring,  prosecute,  and  maintain  certain  actions  for 
recovering  possession  of  lands,  tenements,  and  hereditaments,  by  that 
act  vested  in  them,  and  also  to  bring,  prosecute,  and  maintain,  or 
defend,  any  other  action  or  suit  in  respect  of,  or  in  relation  to,  the  said 
lands,  &c.,  or  of  any  larespass,  &c.,  committed  thereon,  &c,  ^  and  in  such 
actions  the  said  principal  officers  and  commissioners  for  the  time  being 
shall  be  called  « The  Principal  Officers  and  Commissioners  of  His  Map 
jesty's  Navy,'  without  naming  them  or  any  of  them."  The  powers 
of  that  section  have  by  two  subsequent  statutes  been  transferred  to  the 
^  Commissioners  for  Executing  the  Office  of  Lord  High  Admiral,"  and 
whatever  the  '^  Principal  Officers  and  Commissioners "  oould  do,  and 
whatever  could  be  done  against  them  under  1  &  2  Geo.  4,  c  93,  may 
now  be  done  by  or  against  the  commissioners  for  executing  the  office 
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of  Lord  High  Admiral.  It  was  then  said,  that  as  they  may  under 
1  &  2  Geo.  4,  c  93,  s.  9,  be  sued  in  an  action  of  debt^  namely,  for  rent, 
and  as  this  writ  is  in  an  action  of  debt,  we  cannot  look  further  into  the 
circumstances  of  the  action,  but  must  take  notice  from  the  writ  that 
it  is  an  action  of  debt,  which  may  in  some  cases  be  brought  against 
the  commissioners  collectively. 

It  was  said,  on  the  other  side,  that  the  act  does  not  authorize  an 
action  to  be  brought  against  them  in  that  name,  though  it  authorizes 
them  to  sue  ;  but  I  thirik  when  the  act  says  that  "  in  every  such  action 
or  suit,  they  shall  be  called,"  &a,  that  means  in  every  action  which 
they  shall  bring,  and  in  every  action  which  they  shall  defend,  and  that 
they  may  well  be  made  defendants  in  their  collective  name  for  any 
act  done  by  them  as  commissioners  in  any  matter  within  the  mean- 
ing of  that  section.  That  being  so,  the  question  here  is,  not  whether 
this  particular  action  is  maintainable,  which  it  clearly  is  not,  but 
whether  we  are  now  entitled  to  look  at  the  affidavits,  and  decide  that 
this  action  is  not  within  the  statute,  and  therefore  hold  that  there  is 
an  irregularity  in  the  process.  The  plaintiff  says,  "  I  have  an  action 
of  debt"  If  we  now  decided,  on  motion,  that  the  cause  of  action  is 
one  which  shews  ihd^t  it  does  not  come  within  the  act  of  parliament, 
and  cannot  be  brought  against  the  defendants  collectively,  we  should 
be  depriving  the  plaintiff  of  his  bill  of  exceptions  upon  this  question, 
and  of  his  appeal  to  another  tribunal  to  have  our  decision  reviewed. 
It  is  not  because  we  see  that  it  is  a  perfectly  plain  case  that  we  can 
decide  the  question  upon  motion,  so  as  to  deprive  a  party  of  this 
right.  It  is  said  by  the  party  moving,  when  is  the  objection  to  be 
made,  if  not  now?  And  he  also  asks  whether  the  plaintiff  can  pro- 
ceed, after  service  on  one  of  the  defendants  only.  I  apprehend  the 
plaintiff  must  proceed  as  if  he  was  bringing  an  action  for  some  mat- 
ter within  the  statute;  he  says,  "  I  sue  you  in  your  collective  capacity 
for  a  cause  of  action  within  the  statute."  He  must  proceed  by  enter- 
ing an  appearance  for  them,  or  they  must  enter  one  for  themselves  in 
their  collective  capacity.  The  objection  will  then  be  raised  either  by 
a  plea  specially  stating  the  circumstances,  or  on  nunquam  indebitatus; 
and  the  judge  will  decide  the  question,  with  an  opportunity  of  ex- 
cepting to  his  ruling.  No  doubt  it  is  open  to  difficulty  to  say  what  is 
the  right  course  for  a  plaintiff  to  pursue,  but  at  all  events  he  has  a 
right  in  this  case  to  say  "  I  am  suing  under  the  statute ; "  and  we 
cannot  now  be  called  upon  to  adjudicate  whether  this  is  a  case  within 
the  statute  or  not ;  if  we  did,  we  should  be  depriving  the  plaintiff  of 
his  appeal.  Therefore  this  application  must  fail,  and  the  rule  be  dis- 
charged ;  and  this  being  an  application  to  set  aside  a  proceeding  for 
irregularity  and  moved  with  costs,  I  think  it  must  be  discharged  with 
costs. 

Maule,  J.  I  agree  that  this  rule  must  be  discharged,  and  with 
costs,  being  an  application  to  set  aside  process  for  irregularity,  moved 
with  costs.  The  first  question  is,  whether  the  service  of  the  writ  is 
shewn  to  be  irregular  or  not  It  appears  that  there  are  cases  in  which 
the  commissioners  are  liable  to  be  sued  by  the  name  of  "  Commission- 
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ers  for  Executing  the  Office  of  Lord  High  Admiral "  in  their  collective 
capacity.  Therefore  the  plaintiff  has  sued  out  a  writ  which  any  per- 
son has  a  right  to  sue  out ;  and  it  is  for  the  competent  tribunal  to  de- 
cide whether  he  has  a  cause  of  action  or  not.  The  writ,  therefore, 
being  regularly  sued  out^  how  ought  it  to  be  served  ?  The  defend- 
ants are  not  a  corporation  ;  if  they  were,  the  proper  service  would  be 
upon  their  head  officer ;  but  they  are  persons  who  may  be  sued  with- 
out naming  them,  and  by  the  act  the  collective  name  given  by  it  may 
be  used.  There  are  also  provisions  as  to  actions  not  abating  by  the 
death  of  any  of  the  commissioners ;  but  all  other  proceedings  are  left 
untouched  ;  they  are,  therefore,  to  be  governed  by  the  general  law,  and 
when  an  action  is  brought  against  any  number  of  persons  mentioned 
in  a  writ,  the  proper  way  is  to  serve  each  of  them.  Service  upon  one 
is  not  a  complete  service  on  all,  but  it  is  not  an  irregular  service. 
This,  therefore,  being  a  motion  to  set  aside  the  service  for  irregularity, 
must  fail ;  and  it  is  well  understood  that  parties  seeking  to  set  aside 
a  proceeding  for  irregularity,  if  they  choose  to  ask  for  costs,  do  it  at 
the  peril  of  paying  costs  if  not  successful ;  because  it  might  be  that 
if  they  had  not  asked  for  costs,  cause  might  not  have  been  shewn. 
With  regard  to  the  absence  of  a  cause  of  action,  I  think  that,  however 
clearly  it  may  appear,  it  is  a  matter  of  which  we  cannot  now  take  notice, 
and  which  does  not  bear  upon  this  question ;  nor  do  I  think  it  ought 
to  influence  our  judgment  with  respect  to  costs,  because  if  we  allowed 
it  to  do  so,  it  would  tend  to  useless  prolixity  of  affidavits  on  motions 
for  irregularity,  and  to  the  introduction  of  long  affidavits  of  merits. 
I  do  not  think  that  it  would  be  convenient.  There  are  other  reasons, 
also,  but  it  is  sufficient  to  say,  that  on  a  motion  of  this  kind,  what 
appears  on  the  affidavits  as  to  there  being  or  not  a  good  cause  of  ac- 
tion is  wholly  not  to  the  purpose.  One  cannot  but  see  that  it  is  pos- 
sible that  the  plaintiff  may,  wh^n  he  comes  to  declare,  shew  a  cause 
of  action  within  the  statute,  notwithstanding  what  may  appear  upon 
the  affidavit.s,  and  recover  upon  that  cause  of  action.  It  often  hap- 
pens that  things  turn  out  differently,  after  the  examination  of  wit- 
nesses, from  the  previous  impressions  of  the  parties.  I  think  the  rule 
should  be  discharged,  with  costs,  the  service  having  been  proper  under 
the  circumstances. 

Cresswell,  J.  I  certainly  do  not  differ  from  the  rest  of  the  court  as 
to  the  question  of  costs,  though  I  should  have  hesitated  about  discharg- 
ing the  rule  with  costs,  if  my  brethren  had  not  entertained  a  strong  opi- 
nion about  it.  I  also  concur  as  to  discharging  the  rule  to  set  aside 
the  proceedings ;  but  I  do  not  commit  myself  so  far  as  to  say  that 
every  thing  which  has  been  done  is  right,  —  I  only  say  that  I  am  not 
satisfied  that  any  thing  was  wrong ;  and  the  question  may  be  dis- 
cussed at  an  ulterior  stage.  I  do  not  pronounce  an  opinion  whether, 
the  statute  having  given  a  right  of  action  against  the  defendants  in 
this  form,  service  on  one  is  sufficient,  or  whether  service  on  all  is 
necessary. 

Talfourd,  J.     I  agree  in  opinion  with  the  rest  of  the  court     It  ap- 
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pears  to  me  that  it  is  not  made  out  satbfactorily  that  the  proceedings 
are  irregnlar ;  and  though,  if  we  were  to  look  at  the  facts  in  the  am- 
davits,  we  might  have  a  strong  opinion  that  the  plaintiff  most  fail  in 
the  action,  I  do  not  think  we  ought  on  that  account  to  interfere.  In 
Datnes  v.  Lowndes^  3  Sco.  N.  R.  539,  which  was  an  application  to  nu* 
persede  a  writ  of  right  on  the  ground  of  its  having  issued  after  the 
31st  of  December,  1834,  the  time  Umited  by  the  3  &  4  Will.  4,  c.  27, 
s.  36,  the  court  gave  a  clear  and  decided  opmion  that  the  proceedings 
were  a  mere  nuUity.  Yet,  as  a  decision  to  that  effect  upon  motion 
would  have  deprived  the  demandant  of  all  opportunity  of  questioning 
their  decision,  they  declined  to  interfere.  The  same  principle  governs 
our  decision  in  this  case.  I  agree  with  the  reasons  already  given  for 
discharging  this  rule,  and  I  think,  for  the  reasons  given  by  the  Lord 
Chief  Justice  and  my  Brother  Maule,  that  it  ought  to  be  discharged 
with  costs.  Ride  dUcliarged^  with  costs. 


IN  THE  EXCHEQUER  CHAMBER. 

Buchanan  r.  Kinning.^ 

June  S,  1851. 

County  Court  -*  Summoning  Defendant  before  Order  of  Commitmeni 
for  non-payment  of  Sum  recovered —  Pteading —  Traverse  of  mak" 
ing  ike  Order  —  What  it  puts  in  issue. 

If  a  defendant  in  the  sheriff's  court  of  London  be  ordered  bj  the  judge  to  pay  the  amonnt 
recoTered  against  him  at  a  certain  time,  and  he  makes  default,  the  judge  cannot  order 
him  to  be  committed  to  prison  for  non-payment,  unless  he  be  first  summoned  to  show 
cause  whj  the  order  of  commitment  should  not  be  made. 

In  trespass  for  assault  and  false  imprisonment,  the  defendant  justified  under  an  order  made 
by  the  judge  of  the  sheriff's  court  of  London  for  committing  the  plaintiff  to  prison  for 
non-payment  of  an  amount  recovered  against  him  in  that  court,  and  ordered  to  be  paid  by 
instalments.  The  plea  first  stated  the  various  proceedings  in  the  cause  and  court  neces- 
sary to  give  the  judge  jurisdiction,  except  that  it  did  not  allege  that  the  plaintiff  had  been 
summoned  to  show  cause  against  the  order  of  commitment  &ing  made,  but  it  stated  that 
the  judge  duly  and  according  ta  the  form  of  the  statute  made  the  onler  of  commitment 
The  replication  averred  that  the  judge  did  not  order  the  plaintiff  to  be  committed  to  pri- 
son in  the  manner  and  form  as  alleged  in  the  plea :  — 

Eddy  that  this  traverse  only  put  in  issue  the  fact  of  the  order  of  commitment  being  made, 
and  not  its  validity ;  and  mat  it  did  not  put  in  issue  the  question  i^ether  die  plaintiff 
had  been  duly  summoned. 

Erroji  from  the  Court  of  Common  Pleas.  Trespass  for  false  im- 
prisonment. 

Justification  under  an  order  of  commitment  by  E.  Bullock,  Esq., 
the  judge  of  the  Sheriff's  Court  of  London.     The  plea  set  forth  a 

"  20  Law  J.  Rep.  (n.  s^  C.  P.  252.  February  4,  1851,  coram  Parke,  B.,  Alder- 
SON,  B.,  Patteson,  J.,  Coleridge,  J.,  Wightman,  J.,  Erle,  J.,  and  Platt,  B. 
May  15,  coram  Parke,  B.,  Patteson,  J.,  Wiohtman,  J.,  Erle,  J.,  Platt,  B.,  and 
Martin,  B. 
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'  number  of  facts  necessary  to  give  the  judge  jurisdiction,  but  omitted 
to  allege  that  the  plaintiff,  the  party  against  whom  the  order  was 
made,  had  been  summoned  to  attend  before  the  judge. 

Replicatioln  —  not  guilty,  and  a  traverse  that  the  judge  made  any 
such  order.  The  proceedings  are  set  out  in  the  report  below,  when  a 
new  trial  was  granted.     19  Law  J.  Rep.  (n.  s.)  C.  P.  332. 

The  second  trial  took  place  in  February,  1850,  at  the  Middlesex 
Sittings,  before  Wilde,  C.  J.  Evidence  was  gone  into  in  support  of 
all  the  issues.  In  support  of  the  fixst  issue,  the  plaintiff  proved  that 
the  defendant,  by  means  of  his  clerk,  applied  for  the  warrant,  and 
gave  other  evidence  to  shew  that  the  defendant  was  liable  for  the 
execution  of  the  warrant  To  prove  the  second  issue,  the  defendant 
put  in  evidence  the  order  of  commitment,  which  was  in  the  same 
terms  as  the  warrant  set  out  in  Ex  parte  Kinning^  4  Com.  B.  Rep. 
507 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  C.  P.  262,  where  the  warrant  was 
held  to  be  invalid  for  the  want  of  an  allegation  of  a  previous  summons 
to  the  plaintiff  to  show  cause  why  he  should  not  be  committed. 

The  learned  judge  directed  the  jury  that  there  was  evidence  on 
the  first  issue,  but  no  evidence  on  the  second  issue.  A  verdict  was, 
thereupon,  found  for  the  plaintifil  A  bill  of  exceptions  was  tendered 
to  his  Lordship's  ruling. 

February  4.  The  case  was  argued  by  Bramwell  for  the  plaintiff 
in  error,  the  defendant  below.  First,  the  order  of  commitment  was 
a  valid  order,  although  the  plaintiff  was  not  summoned  to  show 
cause  why  it  should  not  have  been  made.  As  soon  as  a  party 
against  whom  judgment  has  been  recovered  makes  default  in  pay- 
ment of  the  instalments  ordered  to  be  paid,  there  is  no  reason  why 
the  party  to  whom  they  ought  to  have  been  paid  should  not  obtain 
an  order  of  commitment  at  once. 

[  Aldersox,  B.  If  the  statute  empowers  the  court  to  pass  a  discre- 
tionary sentence  upon  a  man  in  case  of  default  of  payment,  it  surely 
must  mean  that  he  should  have  the  opportunity  of  being  present  in 
order  to  explain  the  circumstances  connected  with  the  non-payment. 

Parke,  B.  It  is  a  principle  of  natural  justice  that  no  man  should 
be  condemned  unheard.] 

That  principle  does  not  apply.  The  defendant  has  had  full  oppor- 
tunity oi  stating  all  the  circumstances  of  his  case  before.  Besides, 
this  imprisonment  is  not  a  proceeding  by  the  plaintiff,  but  it  is  an 
order  in  ptenam  made  bv  the  court  The  burden  of  summoning  a 
party  who  has  been  guilty  of  a  criminal  disobedience  to  the  court 
should  not  be  thrown  upon  the  plaintiff. 

[Alderson,  B.  You  had  better  proceed  to  the  other  points  in  the 
case.  It  is  not  probable  that  the  court  will  overrule  the  previous 
decision  of  the  Court  of  Common  Pleas  with  respect  to  this  very 
order.  \ 

Erle,  J.  The  majority  of  the  judges  seem  to  be  against  you  on 
this  point     It  is  therefore  of  no  use  to  press  it 

Parke,  B.  If  it  becomes  necessary  to  decide  this  question,  I  shall 
not  do  it  without  great  consideration.    As  at  present  advised,  I  think 
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the  decisions  of  the  Court  of  Common  Pleas  and  of  ray  Brother* 
Coleridge  and  Patteson  are  right] 

Secondly,  then.  There  was  evidence  to  prove  the  second  issue. 
That  issue,  it  is  submitted,  only  raised  the  question  whether  the 
judge  of  the  Sheriff's  Court  ever  made  such  an  order  as  alleged  in 
fact,  not  whether  the  order  which  he  made  was  a  valid  order.  The 
traverse  cannot  be  held  to  put  in  issue  whether  the  plaintiff  had  been 
previously  summoned.  Dresser  v.  Btansfield^  14  Mee.  &  W.  822; 
s.  c  15  Law  J.  Rep.  (n.  s.^  Exch.  274,  which  may  be  relied  up6n  on 
the  other  side,  is  very  distinguishable.  The  plea  there  contained  an 
allegation  that  an  award  was  made  ''of  and  concerning  the  pre- 
mises." The  traversing  of  that  allegation  raised  the  question  whe- 
ther the  award  was  an  award  of  and  concerning  the  premises,  and 
therefore  in  it^  terms  put  in  issue  the  validity  of  the  award  in  law  as 
an  award  de  prtsmissis.  The  expression  that  the  judge  made  the 
order  ''  duly  and  according  to  the  form  of  the  statute,"  does  not  ex- 
tend the  extent  of  the  traverse  to  put  in  issue  the  collateral  fact  of  the 
plaintiff  having  been  summoned.  Williams  v.  Oermainey  7  B.  &  C. 
468 ;  s.  c.  6  Law  J.  Rep.  K.  B.  90,  and  Everard  v.  Paiersonj  6  Taunt 

[Parke,  B.  In  Cooke  v.  Blake^  1  Exch.  Rep.  220 ;  s.  c.  17  Law  X 
Rep.  (n.  s.)  Exch.  370,  what  is  included  in  a  traverse  where  there  ar# 
several  preliminary  al^gations  in  the  plea,  is  much  considered.] 

The  word  ^  duly"  merely  imports  that  the  particular  thing  deseriln 
ed  had  been  done  in  due  form.  Here  it  means  that  the  order  war 
made  in  writing  in  open  court  and  signed  by  the  judge. 

[Alderson,  S.  If  the  judge  had  the  right  ta  make  the  order,  he 
must  make  it  in  a  right  form.  The  word  '^duly"  does  not  put  in 
issue  his  right  to  make  the  order. 

Parke,  B.  The  proper  course  would  have  been  for  the  plaintiff  to 
have  replied  that  he  bad  not  been  summoned,  and  then  for  the  de» 
fendant  to  have  demurred.] 

Thirdly.  There  is  no  evidence  to  «hew  that  the  defendant  wae 
liable  under  the  general  issue.  The  defendant  was  acting  as  attor- 
ney of  the  plaintiff  in  the  Sheriff's  Court,  and  did  nothing  to  make 
himself  personally  liable.  He  did  not  issue  the  warrant  Wilson  v* 
Thimman^  6  Man.  &  G.  236.  The  process  of  the  court  in  the  nature 
6f  punishment  for  a  contempt,  is  not  under  the  control  of  the  plain- 
tilt  in  the  action,  although  process  to  recover  the  debt  may  be» 
Barker  v.  St,  Quirttiny  12  Mee.  &  W.  441 ;  s.  c.  4  Law  J.  Rep.  (n.  s.) 
Exch.  144 ;  CarraU  v.  Morley,  1  Q.  B.  Rep.  18 ;  s.  c.  10  Law  J.  Rep^r 
(n.  8.)  Q.  B.  259;  Cooper  v.Hardingj  7  Ibid.  928;  and  Sedley  v. 
Suiherlandy  3  Esp.  302.  If  the  warrant  wets  obtained  by  the  de- 
fendant's clerk,  the  defendant  cannot  be  affected  by  it,  even  assuming 
it  void,  for  there  can  be  no  presumption  in  law  that  the  defendant 
authorized  his  clerk  to  issue  an  illegal  act  Freeman  v.  Mosher,  19 
Law  J.  Rep.  (n.  s.)  Q.  B.  340.  lastly.  Even  assuming  that  the 
court  below  has  proceeded  inverso  ordine^  as  it  had  jurisdiction  over 
the  matter,  the  party  executing  the  warrant  of  the  court  is  protected 
by  it  from  liability.  Tiie  Marskalsea  cas€j  10  Rep.  76  a,  and  Thomas 
VOL.  VII.  39 
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V.  Hudson^  14  M ee.  &  W.  353,  affinned  in  enor,  16  Mee.  &  W.  885 ; 
8.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  283. 

PcLshley,  for  the  defendant  in  error,  the  plaintiff  below  (May  15.) 
First,  the  order  is  bad.  It  does  not  aUege  that  the  plaintiff,  the  de- 
fendant in  the  County  Ck>art  was  summoned,  and  it  was  proved  as  a 
fact  that  he  was  not  summoned.  It  is  contrary  to  the  principles  of 
justice  that  sentence  of  imprisonment  should  pass  against  any  man 
withott  being  summoned.  Case  of  the  Mdrshalsea;  Ez  parte  Einr 
ninff,  4  Com.  B.  Rep.  509 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Q.  B.  262. 
Bentleifs  case^  2  Ld.  Rayp-  1334.  Secondly,  the  direction  on  the 
second  issue  was  right.  That  issue  raised  the  question  of  the  validity 
of  the  order. 

[Parke,  B.  Suppose  the  pleader  had  wished  to  traverse  the  mak- 
ing of  any  order  in  fact,  how  could  he  draw  the  traverse  ?] 

He  might  have  omitted  the  words  ^  duly  and  according  to  the  form 
of  the  statute."  The  expression  that  a  thing  has  been  done  ^  duly 
and  according  to  the  form  of  the  statute,"  means  that  the  principles 
of  law  and  the  requisites  of  the  statute  have  been  complied  with. 
Dawes  v.  Papworthj  Willes,  408 ;  Lewis  v.  ParkeSy  3  Mee. »  W.  833 ; 
8.  c.  7  Law  J.  Rep.  (n.  s.)  Exch.  19 ;  Nightingale  v.  Wilcozson^  10  B. 
&  C.  202 ;  s.  c.  7  Law  J.  Rep.  K.  B.  23.  A  void  order  is  no  order. 
Alleging  the  existence  of  an  order  means  an  or4^r  valid  in  law.  The 
Queen  v.  Cornwall^  2  DowL  &  L.  P.  C.  775.  If  there  be  a  plea  ave^ 
ling  an  award  and  a  traverse  of  no  award,  the  production  of  an 
award  bad  on  its  face  will  not  support  the  plea.  W  atson  on  Awards, 
366 ;  1  Wms.  Saund.  326 ;  Fisher  v.  PirnbUy,  11  East,  188. 

[Parke,  B.  All  the  authorities  on  this  subject  were  recently  consider- 
ed in  Adcock  v.  Wood^  20  Law  J.  Rep.  (n.  s.)  Exch.  435 ;  s.  c.  6  Eng. 
Rep.  570,  in  which  judgment  was  delivered  in  the  sitting  after  last 
term.  There  it  was  held,  that  the  only  question  upon  the  face  of  the 
pleadings  was,  whether  there  was  an  award  in  fact,  and  that  the  pro- 
duction of.an  award  supported  the  plea.  But  we  said  if  the  plea  had 
alleged  an  award  de  prcemissis  and  the  replication  had  traversed  it,  it 
would  have  been  necessary  to  prove  an  award  good  in  law  of  and 
concerning  the  premises  as  alleged.] 

Thirdly,  assuming  the  order  bad,  the  defendant  below  is  liable.  The 
order  is  an  order  of  a  judge  of  an  inferior  court  If  he  exceeds  his 
jurisdiction,  those  who  act  under  his  order  are  liable.  There  is  no  dis- 
tinction to  be  drawn  because  the  judge  in  the  present  case  is  the  judge 
of  an  inferior  court  of  record.    Calder  v.  Halkett,  3  Moo.  P.  C.  Rep.  77. 

[Parke,  B.  The  question  is,  whether  the  judge  had  not  a  general 
jurisdiction  in  the  matter  by  reason  of  the  application  to  him  for  a 
summons.] 

Though  a  judge  of  an  inferior  court  have  a  general  jurisdiction,  he 
is  liable  if  he  exceeds  it.  Smith  v.  Bouchiery  2  Str.  993.  A  judge  of 
one  of  the  superior  courts  stands  in  a  different  position ;  Tae^e  v. 
Downesj  3  Moo.  P.  C.  36,^n. ;  Gossett  v.  Howard^  10  Q.  B.  Rep.  454 ; 
Watson  V.  Bodell,  14  Mee.  &  W.  57 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch. 
281 ;  The  Queen  v.  The  Justices  of  Hampshire j  9  DowL  R  C.  171 ;  The 
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Queen  v.  The  Guardians  of  the  Hartley  Wintney  TJhion^  1  Q.  B.  Rep. 
677 ;  8.  c.  10  Law  J.  Rep.  Q.  B.  366 ;  Andrews  v.  Harris,  1  Q.  B. 
Rep.  3 ;  s.  c.  10  Law  J.  Rep.  Q.  B.  225 ;  Carratt  v.  JUorley  and  Orepps 
V.  burden,  Cowp.  640.  Fourthly,  there  was  ample  evidence  to  sup- 
port  the  first  issne. 

[Parke,  B.  You  need  not  trouble  yourself  on  that  head  We  will 
consider  this  case,  and  tell  Mr.  Bramwell  whether  we  wish  to  hear  him 
again.  The  only  point  that  we  can  decide  at  present  is,  whether  the 
summing  up  of  the  learned  Chief  Justice  was  right  The  question  as 
to  the  goodness  of  the  plea  does  not  arise  at  present,  as  the  plea  has 
not  yet  been  found  to  be  true  in  fact]  Our.  adv.  vuU. 

Judgment  was  delivered  by 

Parke,  B.  This  was  an  action  of  trespass,  brought  by  Thomas 
Kinning,  the  plaintiff,  for  an  assault  [His  lordship  then  stated  the 
pleadings  and  evidence  as  set  out  in  the  bill  of  exceptions.]  On  the 
argument  of  this  writ  of  error  before  us  the  following  exceptions  were 
taken  to  the  direction  of  Wilde,  C.  J.  on  the  trial ;  first,  that  the  order 
was  valid ;  secondly,  that  the  only  question  in  issue  on  the  replication 
was  the  fact  of  the  order  having  b^n  made  to  the  effect  stated  in  the 
plea,  and  not  the  validity  of  that  order ;  thirdly,  that  there  was  no 
evidence  to  make  the  defendant  responsible  for  putting  the  warrant  in 
force ;  and  fourthly,  that  the  order  being  made  by  a  judge  of  a  court 
of  record,  although  invalid,  was,  nevertheless,  a  protection  to  the  officer 
acting  under  it  and  to  the  attorney  in  the  cause. 

On  the  first  question  the  court  intimated  an  opinion  (except  my 
brother  Erie,  who  has  already  expressed  his  opinion  on  this  point,  and 
my  brother  Martin,  who  concurs  with  faim^)  that,  to  make  the  order 
of  commitment  valid,  a  previous  summons  was  necessary.  On  the 
third  question,  also  they  intimated  that  they  thought  there  was  evi- 
dence for  the  jury  that  the  warrant  was  originaUy  ordered  to  be  exe- 
cuted so  as  to  bind  the  defendant,  or  that  the  order  of  his  clerk  to  do 
so  was  subsequently  ratified  by  him.  On.  the  second  and  fourth  ques- 
tions the  court  took  time  to  consider. 

On  the  second  we  are  all  satisfied  that  the  only  matter  in  issue  was 
the  fact  of  the  order  being  made  as  alleged,  and  not  the  validity  of  it, 
and  consequently  that  the  Lord  Chief  Justice  ought  to  have  directed 
the  jury  to  find  a  verdict  on  that  issue  for  the  defendant  The  plea 
states  a  great  number  of  facts  necessary  to  give  Mr  Bullock  jurisdic- 
tion over  the  cause  and  to  make  the  order ;  the  recovery  of  the  debt 
by  Townley  —  that  the  court  was  an  inferior  court  of  record — that 
there  was  a  petition  to  the  court,  a  summons,  service  of  summons, 
appearance,  examination  on  oath,  order  to  pay  by  instalments,  notice 
thereof,  non-payment  in  pursuance  of  the  order,  and  that  it  was  duly 
made  to  appear  and  an  adjudication  that  it  did  appear  that  he  had 
notice  of  the  order,  that  it  was  served  upon  him,  demand  made,  and 
that  the  instalments  were  in  arrear ;  whereupon  the  court  duly  and 

1  See  Ex  parte  Einning,  16  Law  J.  Sep.  (n.s.)  Q.  B.  262. 
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according  to  the  form  of  the  statute  made  the  order  of  commitment. 
The  only  traverse  in  the  replication  is,  that' the  order  was  not  made 
in  manner  and  form,  and  in  terms  it  denies  only  the  making  of  the 
order  and  the  manner  and  form  in  which  it  was  made,  not  that  it  was 
made  duly  and  according  to  the  form  of  the  statute;  that  is  not 
included  in  the  terms  of  the  issue.  If  it  was  the  intention  of  the 
pleader  to  include  only  the  fact  of  the  order  being  made  by  the  court| 
and  in  those  terms,  more  apt  words  could  not  have  been  used.  But 
{Supposing  that  the  traverse  was  in  the  formal  terms,  that  the  order 
was  not  made  duly  and  according  to  the  form  of  the  statute,  we  do 
not  think  that  such  a  replication  would  be  considered  as  including  a 
•denial  that  the  plaintiff  was  duly  summoned  and  neglected  to  appear 
to  answer  the  charge  of  not  paying  the  instalments.  It  is  clearly  set- 
tled that  this  traverse  would  not  put  in  issue  any  one  of  those  numer- 
■ous  and  special  allegations  in  the  plea.  For  admitting,  for  the  sake 
•of  argument,  that  if  there  was  an  allegation  simply  that  the  order  was 
fnade  duly  and  aocordin^  to  the  statute  modo  etformA^  the  validity  of 
the  order  would  be  invmved  in  the  issue,  it  is  clear  on  such  an  issue 
«8  this,  where  divers  facta  essential  to  the  validity  of  the  order  are 
stated,  and  an  opportunity  to  traverse  each  is  afforded,  that  the  denial 
of  the  order  does  not  involve  the  denial  of  any  one  of  those  facts ;  as 
for  instance,  where  it  is  averred  that  one  was  seized  in  fee  and 
demised,  the  plea  of  non  demisii  does  not  involve  the  question  of  the 
seizin  in  fee ;  as  was  fully  explained  in  the  case  of  Choke  v,  Blake^ 
1  Exch.  Rep.  320 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  370. 

All  these  facts  being  admitted,  and  order  alleged  to  have  been  made 
thereupon,  (that  is,  on  the  happening  of  those  circumstances)  duly 
and  according  to  the  form  of  the  statute,  we  cannot  possibly  believe 
that  this  was  meant  to  be  an  allegation  by  implication  that  the  addi- 
tional facts  existed  which  are  now  held  to  be  necessary ;  that  is,  that 
the  debtor  was  summoned  to  shew  cause  and  neglected  to  appear,  or 
appeared  and  made  no  excuse,  and  that  thereupon  the  order  was 
made.  The  averment  of  certain  facts,  and  that  the  order  was  mada 
•on  a  certain  adjudication  of  facts  by  the  court,  seems  to  us  inferea- 
tially  to  state  that  those  were  all  the  facts  on  which  the  order  was 
made ;  and  the  averment  that  it  was  duly  made,  means  in  this  plea 
that  it  was  made  duly  because  the  premises  warranted  it,  not  that  the 
other  essential  circumstances  existed.  We  are,  therefore  of  opinion, 
that  the  Lord  Chief  Justice's  direction  was  wrong  upon  this  point 
We  are  not  now  caUed  on  to  decide  whether,  understanding  the  plea  as 
containing  or  as  not  containing  an  averment  that  there  was  a  summons 
and  non-attendance  or  attendance  and  no  excuse,  the  plea  would  be 
bad ;  that  will  be  open  hereafter  when  the  verdict  is  found  for  the  de-, 
fendant  upon  this  plea.  If  the  plaintiff  was  entitled  to  discharge  on  the 
habeas  corpus^  as  follows  from  what  we  have  said,  it  does  not,  therefore, 
follow  that  a  person  so  entitled  can  bring  an  action  of  trespass.  The 
Case  of  Hamond  v.  Howell^  1  Mod.  184,  shews  that,  when  this  record 
comes  before  us  again  that  point  may  be  discussed.  We  need  not  at 
present  give  any  opinion  upon  it  The  judgment  will  be  reversed, 
and  a  venire  de  novo  awarded.  Judgment  reversed. 
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Kay  6,  7,  30, 1851. 

Marine  Insurance — Lossj  total  or  partial —  Test — Expenses  to  be  corh 
sidered  in  ascertaining  whether  practicable  to  deliver  Cargo  at  Port 
of  Discharge. 

A  caiig;o  of  wheat  was  insured  from  O.  to  L.  and  ihe  venel  was  damaged  and  repaired,  and 
Tcssel  and  cargo  were  hypotiiiecated  for  repairs,  hv  a  bottomry  bond,  and  afterwards  the 
Tessel  was  wrecked  and  towed  into  the  port  of  C.  dt  salTors.  The  cargo  was  damaged, 
bnt  part  of  it  could  hare  been  dried  ana  conyeyed  in  a  merchantable  condition  to  L.  the 
port  of  discharge.  Proceedings  were  taken  m  the  Admiralty  Court,  and  a  sum  was 
awarded  on  the  bottomry  bond,  and  another  sum  for  salvage :  — 

Heldf  that  in  determining  whether  it  was  ^  practicable  **  to  send  the  whole  or  part  of  the  carso 
to  its  place  of  destination  in  a  marketable  state,  the  puipr  on^ht  to  hare  ascertained  the 
costs  of  unshipping,  drying,  warehousing  and  transshippinjj^  the  carso  into  a  new  boMom« 
the  cost  of  the  difference  m  transit  to  the  port  of  dischaige  if  it  could  be  only  effected  at  a 
hiffher  than  the  original  rate  of  freight,  and  the  amount  of  the  salvage  in  proportion  to  the 
Tiuue  of  the  cargo  saved ;  that  the  loss  would  have  been  total  if  the  aggregate  of  those 
items  had  exceeded  the  value  of  the  cargo  at  L.  but  if  the  aggregate  would  not  have  ex- 
ceeded the  value  of  the  cargo  or  the  part  saved,  then  the  loss  would  have  been  only  pa^ 
tial. 

Jleldy  also,  that  the  sum  paid  to  the  parties  entitled  under  the  bottomry  bond,  and  iheir  costs 
in  the  Admiralty  Ck>urt,  could  not  be  taken  into  account. 

Assumpsit  on  a  policy  of  insurance.  The  declaration  set  out  a 
policy,  dated  the  27th  of  July,  1848,  and  subscribed  by  the  defend- 
ant, on  behalf  of  the  Alliance  Marine  Insurance  Company  as  in- 
surers for  4,5002.  It  averred  that  the  insurance  was  effected  by 
the  plaintiffs  as  agents-  for  James  Jump  &  Co.,  on  3,700  quarters 
of  wheat  valued  at  6,400/1  per  the  Hebe^  at  and  from  Odessa  to 
the  United  Kingdom,  with  a  warranty  free  from  average  unless 
general,  or  the  ship  should  be  stranded.  It  then  alleged  a  total 
loss  by  perils  of  the  sea  and  an  abandonment  by  Jump  &  Co.,  on 
the  earliest  day  on  which  they  had  notice,  of  all  their  interest  in  the 
wheat. 

Pleas — first,  as  to  so  much  of  the  causes  of  action  as  related  to 
the  wheat  being  wholly  lost,  that  it  was  not  wholly  lost  mode  etformd; 
second,  except  as  to  the  causes  of  action  relating  to  the  total  loss, 
payment  into  court  of  3J505L    Replication,  damages  ultra. 

The  action  was  tried,  before  Piatt,  B.,  at  the  Liverpool  Spring  As- 
sizes, 1851,  and  the  following  facts  were  established  in  evidence:  — 
The  Hebe  sailed  from  Odessa,  on  the  18th  of  Jtdy,  1848,  with  the 
wheat  on  board,  for  Liverpool,  and  on  the  29th  she  was  stranded 
near  Constantinople,  and  it  became  necessary  to  refit,  at  an  expense 
pi  1,800^,  for  which  the  master  hypothecated  the  ship  and  cargo  by 
a  bottomry  bond  for  1,850,  payable  ten  days  after  her  arrival  at  the 
port  of  delivery.  The  voyage  then  proceeded  till  the  vessel  arrived 
near  the  Cove  of  Cork,  when  she  again  was  so  much  damaged  by 
stress  of  weather  that  it  was  necessary  to  run  her  ashore.     She  was 

'  20  Law  J.  Rep.  (k.  s.)  C.  P.  257 :  15  Jur.  1157. 
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afterwards  towed  into  the  cove  of  Cork  by  a  coast  guard  boat  and 
a  steamer,  and  salvage  was  claimed.  The  wheat  was  at  this  time 
in  a  very  damaged  condition,  and  notice  of  abandonment  was  given. 
A  part  of  the  wheat  was  taken  out  and  carried  in  lighters  to  the 
stores  of  Messrs.  Bury,  Ring,  &  Burke  at  Cork,  where  it  was  dried, 
and  half  of  it  was  made  available  and  sold  for  upwards  of  4,000/. 
A  claim  made  for  salvage  not  having  been  paid,  the  vessel,  and  the 
portion  of  the  cargo  which  at  that  time  remained  in  it,  were  seized 
by  an  officer  of  the  Admiralty,  who  ordered  the  cargo  to  be  taken  to 
Cork,  and  the  Admiralty  Court  directed  the  vessel  and  cargo  to  be 
sold,  awarding  850^  to  the  parties  entitled  under  the  bottomry  bond 
and  450/.  to  the  salvors.  It  was  proved  that  1,700  quarters  of  wheat 
might  have  been  kiln-dried  and  taken  to  Liverpool  in  a  merchantable 
condition.  Evidence  was  given  of  the  amount  of  freight  from  Cork 
to  Liverpool. 

The  learned  judge  left  it  to  the  jury  in  the  first  place  to  say, 
whether  the  1,700  quarters  could,  at  a  reasonable  expense,  have  been 
restored  and  conveyed  to  Liverpool  so  as  to  be  of  the  value  of  the 
outlay  for  those  purposes  when  it  ajnrived.     On  this  question,  the 

{*ury  found  that  the  corn  might  have  been  brought  advantageously  to 
jiverpool,  apart  from  all  other  considerations.  A  difficulty  having 
arisen  as  to  the  meaning  of  the  word  *'  advantageously,"  it  was  ad- 
mitted, on  the  part  of  the  plaintiffs,  that  the  expense  of  drying  the 
1,700  quarters  and  the  freight  from  Cork  to  Liverpool  would  not 
have  been  so  much  as  the  value  of  the  wheat  when  it  arrived  in  Liv* 
erpool.  .The  learned  judge  then  asked  the  jury  with  regard  to  the 
aalvage,  whether  it  would  have  been  prudent  in  an  uninsured  owner 
to  enter  into  controversy  with  the  salvors  and  the  holder  of  the  bot- 
tomry bond  in  the  Court  of  Admiralty,  to  which  question  the  jury 
answered  that  it  would  not  have  been  prudent  The  learned  judge 
then  directed  the  jury  to  find  their  verdict  for  the  plaintiff,  and  re» 
served  leave  for  the  aefendant  to  move  to  enter  a  verdict. 

A  rule  nisi  having  been  obtained  in  pursuance  of  the  leave  reserved, 
and  also  for  a  new  trial,  — 

May  6  and  7.  EkowleSy  Crompton^  and  Blackburn  shewed  cause. 
There  can  be  no  pretence  for  making  the  rule  absolute  for  entering  a 
verdict  for  the  defendant,  because  it  was  settled  at  the  trial  that  the 
question  for  the  court  should  be  whether,  under  the  circumstances  of 
tiie  case,  the  loss  was  a  total  or  average  one,  and  if  it  should  be  held 
to  be  an  average  one,  the  amount  was  to  be  the  subject  of  reference* 
It  is  submitted  that  the  evidence  shews  that  by  perils  of  the  sea  the 
cargo  was  put  in  such  a  state  as  to  constitute  a  total  loss.  The  rule 
as  to  total  loss  is  laid  down  in  Lord  Abinger's  celebrated  judgment  in 
Bouz  V.  Salvador,  3  Bing.  N.  C.  266 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Exch. 
328.  His  lordship  there,  speaking  of  the  difference  between  a  total 
and  partial  loss,  says,  (3  Bing.  N.  C.  278,)  "  The  existence  of  the 
goods,  or  any  part  of  them,  in  specie,  is  neither  a  conclusive,  nor,  in 
many  cases,  a  material  circumstance  to  that  question ; "  and  further 
on  (3  Bing.  N.  C.  279)  he  uses  these  words,  «  But  if  the  goods  once 
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^Ufnaged  by  perils  of  the  sea^  and  necessarily  landed  before  the  termi- 
nation of  the  voyage,  are,  by  reason  of  that  damage,  in  such  a  state, 
though  the  species  be  not  utterly  destoyed,  that  they  cannot  with 
safety  be  reahipped  into  the  same  or  any  other  vessel ;  if  it  be  certain 
that,  before  the  termination  of  the  original  voyage,  the  species  itself 
would  disappear,  and  the  goods  assume  a  new  form,  losing  all  their 
original  character ;  if,  though  imperishable,  they  are  in  ike  hands  of 
strangers^  noi  wider  the  control  of  the  assured;  ...  in  any  of  these 
cases,  the  circumstance  of  their  existing  in  specie  at  that  forced  termi- 
nation of  the  risk,  is  of  no  importance.  The  loss  is,  in  its  nature, 
total  to  him  who  has  no  means  of  recovering  his  goods,  whether  his 
inability  arises  from  their  annihilation  or  from  any  other  insuperable 
obstacle."  The  same  rule  is  adopted  in  the  case  of  Irving  v.  jlfan* 
ning^  1  House  of  Lords  Cases,  287,  in  the  House  of  Lords,  where 
Patteson,  J.,  in  delivering  the  opinion  of  the  judges,  said,  (Ibid.  306,) 
^  The  established  mode  of  putting  the  question  when  it  is  alleged 
there  has  been  what  is,  perhaps  improperly,  called  a  constructive  total 
loss  of  a  ship,  is  to  consider  the  policy  altogether  out  of  the  question, 
and  to  inquire  what  a  prudent  uninsured  owner  would  have  done 
in  the  state  in  which  the  vessel  was  placed  by  the  perib  insured 
against" 

[Jervis,  C.  J.  I  am  not  aware  whether  the  question  as  to  the  conr* 
duct  of  a  prudent  owner  has  been  prominently  brought  forward  as 
applicable  to  goods.] 

Gernoj^  v.  liie  Royal  Exchange  Assurance^  6  Taunt.  383.  Here  the 
salvage  was  consequent  upon  perils  of  the  sea,  and  by  the  9  &  10 
Vict.  c.  99,  s.  19,  the  salvors  had  a  right  to  compensation,  and  the 
Admiralty  had  a  right  to  hold  the  ship  and  cai^o  till  the  compensa- 
tion was  paid  or  reasonable  security  given.  The  assured  may  recover 
for  loss  by  salvage  even  if  it  be  not  specifically  alleged  as  a  loss  in  a 
declaration  on  the  policy.  Arnould  on  Insurance,  vol.  2,  p.  1339,  citing 
Gary  v.  King,  Ca.  t  Hard.  304.  H^ldsworth  v.  WirCy  7  B.  &  C.  794, 
s.  c.  6  Law  J.  Rep.  K.  B.  134,  is  a  case  precisely  in  point ;  for  there, 
after  abandonment,  the  ship  was  repaired  and  sent  home,  but  subject 
to  claims  for  salvage  and  repairs  equal  to  or  exceeding  her  value ;  and 
it  was  held  that  there  was  a  total  loss.  The  test  given  in  Roux  v, 
Salvador  applies  directly  here ;  for  if  the  Admiralty  sold  the  ship  and 
cargo,  the  goods  could  not  reach  their  destination,  and  that  would 
have  taken  place  had  not  the  assured  paid  the  salvage  or  given  secu- 
rity for  it  The  amount  of  the  salvage  was,  therefore,  to  be  taken 
into  account  by  the  jury  in  estimating  whether  it  was  practicable  to 
send  any  part  of  the  cargo  to  its  destination  in  a  marketable  state. 
The  jury  had  also  a  right  to  consider  the  amount  of  freight  which 
would  have  been  payable  from  Cork  to  Liverpool ;  and  the  amount 
of  salvage  and  freight,  together  with  the  expenses  of  drying  and  re- 
storing the  com,  without  taking  into  consideration  the  amount  due  on 
the  bottomry  bond,  appeared  from  the  evidence  to  have  been  greater 
than  the  value  of  the  corn  at  the  port  of  discharge.  Besides  that, 
although  the  hypothecation,  with  its  consequences,  did  not  make  a 
total  loss,  the  sum  paid  under  the  bottomry  bond,  aild  the  costs  in  the 
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Admiralty  Court,  should  have  been  taken  into  account  in  estimating 
the  costs  of  restoring  the  cargo.  The  rule  ought,  therefore,  to  be  made 
absolute,  at  most,  for  a  new  trial.  The  case  of  Navone  v.  Haddon,  19 
Law  J.  Rep.  (n.  s.)  C.  P.  161,  which  was  cited  in  support  of  the  mo- 
tion for  the  rule  nisij  is  not  applicable.  The  loss  there  was  held  par- 
tial ;  but  it  was  found  that  the  goods  might  have  been  forwarded  in 
merchantable  condition  to  the  port  of  delivery,  and  it  did  not  appear 
that  the  expense  of  doing  so  would  have  exceeded  their  value. 


Watson  and  H.  Eillj  in  support  of  the  rule.  The  loss  was  only 
partial.  It  is  found  by  the  jurv  that  1700  quarters  of  the  wheat  were 
in  a  fit  state  to  be  taken  to  LiverpooL  These  1,700  quarters  were 
worth  about  2,500/.,  which  would  have  amply  covered  the  claim  for 
salvage  in  respect  of  those  quarters,  and  aU  the  expenses  of  drying, 
warehousing,  and  transshipping.  Lord  Abinger,  in  Roux  v.  Salvador^ 
p.  278,  says,  '<  K  the  goods  are  of  an  imperishable  nature,  if  the  as- 
sured become  possessed  or  can  have  the  control  of  them,  if  they 
have  still  an  opportunity  of  sending  them  to  their  destination,  the 
mere  retardation  of  their  arrival  at  their  original  port  may  be  of  no 
prejudice  to  them  beyond  the  expense  of  reshipment  in  another  vessel 
In  such  a  case,  the  loss  can  be  but  a  partial  loss,  and  must  be  so 
deemed,  even  though  the  assured  should,  for  some  real  or  supposed 
advantage  to  themselves,  elect  to  sell  the  goods  where  they  have  been 
landed,  instead  of  taking  measures  to  transmit  them  to  their  original 
destination."  The  owners  could  not  claim  as  for  a  total  loss  if  it 
was  possible  to  bring  a  part  of  the  wheat  to  Liverpool  in  a  nSerchant- 
able  condition ;  Navone  v.  Haddon.  In  Reimer  v.  Ringrose^  20  Law 
J.  Rep.  (n.  s.)  Exch.  175 ;  s.  c.  4  Eng.  Rep.  388,  it  was  held,  that  the 
true  question  in  such  cases  is,  whether  the  goods  are  in  such  a  con- 
dition that  the  expense  of  bringing  them  to  the  port  of  destination 
would  exceed  their  value  upon  their  arrival  The  amount  of  the 
salvage  ought  not  to  be  taken  into  account;  it  is  only  a  general 
average. 

[Cress WELL,  J.  Supposing  it  only  to  be  a  partial  loss,  without 
reckoning  the  sum  paid  for  salvage,  still  the  addition  of  that  sum 
may  bring  the  expenses  up  to  such  an  amount  as  to  mike  them 
greater  than  the  worth  of  the  goods  when  carried  to  the  port  of  desti- 
nation.] 

The  owner  has  no  right  to  cast  upon  the  underwriters  the  expense 
of  the  salvage ;  it  is  his  duty  to  bear  it  [Upon  this  point  they  re- 
ferred to  12  Ann.  st  2.  c  18,  s.  2.  Baring  v.  Day,  8  East,  57 ;  48 
Geo.  3,  c  130,  s.  21,  and  9  &  10  Vict  c.  99,  s.  21.]  He  has  no  right 
to  lie  by  and  to  litigate  the  matter  in  the  Admiralty  Court  at  the 
expense  of  the  underwriters,  when  he  might  enter  into  an  agreement 
or  refer  the  matter  for  a  speedy  decision  within  the  provisions  of  those 
statutes.  In  Thomely  v.  Hebson^  2  B.  &  Aid.  513,  a  ship  had  been  de- 
serted by  her  crew  in  a  storm,  and  a  fresh  crew  having  taken  posses- 
sion, took  her  into  port  It  was  there  held,  that  the  ship  having  been 
sold  under  a  decree  of  the  Admiralty  Court  to  pay  the  salvage,  the 
assured  were  not  entitled  to  abandon,  or  recover  for  more  than  a 
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partial  Iobs,  it  not  appearing  that  they  bad  taken  any  means  to  pre- 
vent the  sale.  Lord  Tenteraen  there  saytn,  ''  It  appears  to  me  that 
there  was  not  a  total  loss  at  any  period  until  the  assured  allowed  the 
ship  to  be  sold  under  a  decree  of  the  Admiralty  Court  which  they 
might  have  prevented ;  and  it  certainly  was  their  duty  to  have  pre- 
vented the  sale  of  the  ship,  by  raising  money  and  paying  the  salvage. 
If  we  held  that  the  assured  were  entitled  to  recover  in  this  case,  the 
underwriters  would  be  charged  with  a  burden  which  is  not  within  the 
terms  of  their  contract." 

[Jbrvis,  C.  J.  That  case  seems  to  make  it  depend  upon  the  ability 
of  the  party  to  pay  the  money  due  for  salvage.  Holroyd,  J.,  says, 
^  the  sale  will  not  amount  to  a  total  loss  so  as  to  entitle  the  assured 
to  recover,  if  it  was  in  their  power  to  have  prevented  it ;  and  it  lies 
upon  them  to  shew  they  could  not  do  so."  He  there  seems  to  think 
that  it  is  a  peril  of  the  sea,  if  it  could  not  be  prevented.] 

It  cannot  be  said  that  salvage  is  a  peril  of  the  sea  contemplated  in 
the  policy,  any  more  than  a  sale  of  the  cargo  for  the  purpose  of  en- 
abling the  ship  to  complete  the  voyage,  which  was  held  not  to  be  so 
in  Powell  V.  Gudgeon^  5  M.  &  S.  431 ;  Sarquy  v.  Hobson^  2  B.  &  C.  8 ; 
8.  c.  1  Law  J.  Bep.  K.  B.  222 ;  Benson  v.  Chapman^  2  House  of  Lords 
Rep.  696.  With  regard  to  the  loss  of  freight,  that  cannot  be  taken 
into  account.  ShipUm  v.  Thornton^  9  Ad.  &  E.  314 ;  s.  c.  8  Law  J. 
Bep.  (x.  s.)  Q.  B.  73,  shews,  that  the  cargo  might  have  been  sent  on 
to  the  port  of  discharge  in  another  ship ;  and  no  freight  would  be  due 
until  its  arrival  there.  Hunter  v.  PHnsep^  10  East,  378 ;  Vtierboom  v. 
Chapman^  13  Mee.  &  W.  230 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  384. 
Another  ship  might  have  gone  on  with  the  cargo  to  Liverpool,  and 
thus  have  earned  the  whole  freight 

[Jervis,  C.  J.  The  argument  on  the  other  side  is,  that  if  the  cargo 
bad  been  t<ent  on  in  another  bottom,  they  would  have  had  to  pay  some- 
thing more  for  the  use  of  it,  and  that  that  must  be  looked  at  in  consi- 
dering whether  a  prudent  owner  would  have  sent  the  cargo  on  or  not] 

At  all  events,  there  ought  to  be  a  new  trial  in  this  case,  for  the  jury 
were  told  that  they  might  consider  the  expenses  incident  to  the  hypo- 
thecation, which  certainly  ought  not  to  have  been  taken  into  consider- 
ation. They  also  cited  Benson  v«  Duncan^  3  Exch.  Rep.  644 ;  s.  c.  18 
Law  J.  Rep.  (n.  s.)  Exch.  169 ;  and  Birfcley  v.  Presffrave,  1  East,  220. 

Cur.  adv.  vulU 

May  30.  Jervis,  C.  J.,  delivered  the  judgment  of  the  court.^  The 
question  in  this  case  was,  whether  the  loss  was  partial  or  total :  if 
total,  the  verdict  for  the  plaintifis  must  stand  ;  if  partial,  the  defendant 
will  be  entitled  to  succeed,  provided  he  paid  into  court  an  amount 
sufficient  to  cover  the  average  loss ;  and  whether  the  learned  judge 
has  properly  left  to  the  jury  the  questions  upon  which  the  distinction 
between  a  total  and  a  partial  loss  depends.  Upon  consideration,  we 
are  of  opinion  that  the  loss  cannot,  as  it  now  appears  upon  the  evi- 
dence, be  considered  to  be  total ;  that  the  evidence  shews  it  to  be 

1  JsBvis,  C.  J.,  Crksswbzx,  J.,  Wu^UAMSy  J.,  and  Talfourd,  J. 
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i)artial  only ;  but  inasmuch  as  the  true  test  between  a  total  and  partial 
OSS  was  not,  in  our  opinion,  submitted  to  the  jury,  there  can  only  be 
a  new  trial.  The  facts  of  the  case  are,  in  some  respects,  complicated; 
but  the  application  of  a  few  well-known  principles  will  clear  it  of  all 
difficulty,  without  entering  into  a  minute  examination  of  the  various 
authorities  which  range  within  the  general  principles  referred  to.  The 
subject-matter  of  the  insurance  is  a  cargo  of  wheat,  shipped  in  bulk 
and  insured  in  bulk,  and  upon  which,  therefore,  the  loss  is  an  average 
upon  the  whole,  and  not  total  on  part,  if  a  part  of  such  cargo  be 
wholly  destroyed  by  perils  of  the  sea.  Hills  v.  The  London  Assurance 
Company,  5  Mee.  &  W.  569 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  25. 
Being  a  perishable  cargo,  and  thus  conditioned,  it  arrived  at  Cork  in 
bulk  greatly  injured  by  perils  of  the  sea.  Without  reference  to  the 
proceedings  in  the  Admiralty  Court,  or  to  the  salvage,  or  to  the  hypo- 
thecation, the  duty  of  the  master  was,  under  such  circumstances, 
clearly  defined.  As  a  general  rule,  when  the  whole  or  any  part  of  the 
cargo  is  capable  of  being  sent  in  a  marketable  state  to  its  port  of  des- 
tination, the  master  cannot  sell  nor  the  assured  recover  as  for  a  total 
loss.  Whether  the  cargo  can  practicably  be  forwarded  to  its  port  of 
destination  involves  a  consideration  of  all  the  circumstances  of  each 
particular  case,  and  this  word  "practically,"  as  explained  by  my 
JBrother  Maule,  in  3Ibss  v.  Smithy  19  Law  J.  Rep.  (n.  s.)  C.  P.  225, 
comprehends  the  condition  upon  which  the  difference  between  a  total 
and  partial  loss  depends.  "  In  matters  of  business,"  says  that 
learned  judge,  "a  thing  is  commonly  treated  as  impossible'  when  it 
is  impracticable,  and  as  <  impracticable '  when  it  cannot  be  done  with- 
out laying  out  more  money  than  the  thing  is  worth."  Thus,  if  goods 
are  reduced  to  such  a  state  by  sea  damage  as  to  be  worth  nothing  if 
sent  on,  the  master  may  sell  them,  and  the  owner  may  recover  as  for 
a  constructive  total  loss.  Parry  v.  Aberdein^  9  B.  &  C.  411 ;  s.  c.  7 
Law  J.  Rep.  K.  B.  569.  So,  if  from  sea  damage  the  goods  cease  to 
retain  their  original  character ;  for  instance,  from  the  progress  of  rapid 
putrefaction,  the  master  is  justified  in  selling,  and  the  assured  may 
recover  a  total  loss.  Rouz  v.  Salvador.  On  the  other  hand,  if  the 
damage  is  reparable,  the  loss  is  total  or  partial,  according  to  circum- 
stances. If  the  damage  cannot  be  repaired  without  laying  out  more 
money  than  the  thing  b  worth,  the  reparation  is  impracticable,  and 
therefore  as  between  the  underwritiers  and  the  assured  impossible ;  if 
it  can,  the  cargo  is  then  practicably  capable  of  being  sent  in  a  market- 
able state  to  its  port  of  destination,  the  master  cannot  sell,  and  the 
assured  cannot  recover  as  for  a  constructive  loss.  And  the  same  role 
applies  if  a  part  only  of  the  Cargo  can  be  saved. 

With  respect  to  the  means  of  conveyance,  the  master  is  bound  by 
his  contract  to  carry  the  goods,  to  their  destination  in  his  own  ship. 
If  that  ship  is  disabled  in  the  course  of  the  voyage,  and  cannot  be 
repaired  at  all,  or  cannot  be  repaired  in  time  to  save  a  perishable  cargo, 
he  is  empowered,  if  not  bound,  to  send  the  cargo  in  another  bottom, 

[)rovided  it  can  be  obtained.     It  is  not  necessary  to  go  at  greater 
ength  into  this  subject;  but  applying  these  few  general  principles  to 
this  case,  if  there  had  been  no  proceedings  in  the  Admiralty  Couri^ 
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when  the  cargo  arrived  in  Cork  it  would  have  been  the  duty  of  the 
master  to  ascertain  whether  the  cost  of  unloading  the  cargo  from  the 
original  ship,  of  drying  and  restoring  it,  and  of  trarisshipping  it  upon  a 
new  bottom,  the  original  ship  not  being  reparable,  would,  in  the 
aggregate,  exceed  the  value  of  the  restored  cargo  at  its  place  of  des«^ 
tination.  If  it  would,  then  it  would  not  have  been  practicable  to 
deliver  the  cargo  in  a  marketable  state  at  its  port  of  destination.  If 
it  would  not,  then  the  master  could  not  sell,  and  the  assured  could 
not  recover  as  for  a  constructive  total  loss,  because  it  was  practicable 
to  deliver  the  cargo,  or  part  of  it,  in  a  marketable  state  at  the  port  of 
discharge. 

It  was  said,  in  the  course  of  the  argument,  that  the  costs  of  carriage 
from  Cork  to  Liverpool  ought  also  to  be  taken  into  consideration, 
with  a  view  to  ascertain  if  the  expense  would  exceed  the  value  of  the 
thing  restored,  and  the  case  of  Keimer  v.  Rvngrose^  4  Eng.  Bep.  388, 
a  case  determined  in  the  Exchequer,  the  judgment  having  been  deli- 
vered by  Baron  Alderson  on  the  26th  of  February,  1851,  was  cited  for 
that  proposition.  The  point  was  not  made  in  that  case;  but  the 
question  being  whether  a  cargo  of  wheat  was  totally  or  partially  lost, 
the  learned  Baron  is  reported,  in  the  note  furnished  to  us  to  have  said, 
^  One  point  made  at  Nisi  Prius  was,  whether  or  not  it  was  a  total  loss 
in  case  any  party  uninsured  would  have  conducted  himself  as  a  rea- 
sonable man  in  the  way  in  which  the  plaintiff  had  conducted  himself^ 
that  is,  instead  of  bringing  home  the  corn  in  a  damaged  state,  and 
putting  himself  to  expense  in  so  doing,  selling  it  and  receiving  the 
money.  Now,  I  at  that  time  was  of  opinion,  and  am  so  still,  and  I 
believe  the  court  entirely  concur  with  me,  that  that  was  not  a  proper 
view  of  the  case  to  be  left  to  the  jury  at  all,  but  that  the  real  question 
to  be  left  to  the  jury  ought  to  have  been,  whether  or  not  the  corn  was 
in  that  state  that  if  brought  home  it  could  have  been  sold  for  an 
amount  exceeding  the  expense  of  bringing  it  home."  With  great 
deference,  we  think  this  is  not  the  correct  rule.  If  the  voyage  is  com- 
pleted in  the  original  ship,  it  is  completed  upon  the  original  contract, 
and  no  additional  freight  is  incurred.  If  the  master  transships  because 
the  original  ship  is  damaged,  without  considering  whether  he  is  bound 
to  transship  or  merely  at  liberty  to  do  so,  it  is  clear  that  he  transships 
to  earn  his  full  freight,  and  so  the  delivery  takes  place  upon  the  ori- 
ginal contract.  It  may  happen  that  a  new  bottom  can  only  be 
obtained  at  a  freight  higher  than  the  original  rate  of  freight  It  does 
not  seem  to  have  been  settied,  whether  in  that  case  the  ship-owner 
may  charge  the  cargo  with  the  additional  freight.  By  the  French 
law  he  mav  do  so;  and  as  a  consequence  of  that  rule,  the  insured 
freight  would  be  an  average  loss  to  be  added  to  the  other  items.  See 
Shiplon  V.  Thornton.  In  our  opinion,  to  this  extent,  and  to  this  extent 
only,  the  costs  of  transit  from  Cork  to  Liverpool  should  be  taken  into 
consideration  in  ascertaining  the  practicability  of  delivering  the  cargo, 
or  part  of  it,  in  a  marketable  state  at  the  port  of  discharge.  In  what 
respect  then  do  the  hypothecation,  the  salvage,  and  the  proceedings 
in  the  Admiralty  Court,  affect  this  case?  There  is  no  doubt  that  the 
cargo  is  liable  for  salvage  service ;  and  it  is  equally  dear,  that  under- 
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writers  who  would  have  borne  the  loss  had  there  been  no  such  service 
roust  contribute  to  that  salvage.  Whilst  the  rule  prevails  of  giving 
no  more  than  half  the  value  of  the  property  saved,  a  loss  by  salvage 
can  only  be  an  average  loss;  and  as  the  amount  of  salvage  depends 
upon  the  value  of  the  article  saved,  it  cannot  alter  the  nature  of  the 
loss,  whether  it  be  uninjured  or  iu  part  deteriorated  by  sea  damage. 
Being  an  average  loss,  however,  the  amount  roust  be  added  to  the 
other  items,  with  a  view  to  ascertain  whether  it  is  practicable  to  de- 
liver the  cargo,  or  part  of  it,  at  the  port  of  destination  in  a  marketable 
state.  It  was  admitted^  in  the  course  of  the  argument^  that  the  mere 
fact  of  hypothecation  would  not^  by  the  necessary  proceeding  which 
wouM  follow  upon  the  act,  make  a  total  loss  of  the  goods  pledged 
within  the  meaning  of  the  policy ;  but  it  was  said,  that,  under  the 
circumstances  of  this  case,  it  ought  to  form  an  item  of  calculation  in 
estimating  the  costs  of  restoring  the  cargo.  We  see  no  reason  for  this 
distinction.  The  fact  of  a  portion  of  the  cargo  having  been  injured 
can  make  no  difference.  Nor  can  the  case  be  varied  by  the  circum« 
stances  that-the  Admiralty  Court  has  a  jurisdiction  over  the  ship  and 
cargo  in  respect  of  the  salvage,  a  subject  totally  unconnected  with  the 
hypothecation. 

With  respect  to  the  proceedings  in  the  Admiralty  Court,  it  is  the 
well-known  duty  of  the  master,  in  order  to  save  the  expense  of  fur- 
ther proceedings,  to  tender  in  the  first  stage  of  the  cause,  by  act  of 
court,  a  specific  sum  for  salvage,  with  an  offer  to  pay  the  costs. 
If  he  does  not  do  so  and  refuse  to  give  bail,  the  cargo  is  sold  by 
decree  of  the  court  This  is  not  a  total  foss  for  which  the  underwrite 
ers  will  be  liable.  It  is  a  risk  not  contemplated  by  the  policy,  and 
which  the  assured  must  take  upon  himself.  It  remains  only  to  apply 
these  general  principles  to  the  case  under  discussion.  The  jury  hav- 
ing found  that  1,700  quarters  could  have  been  dried  and  conveyed 
from  Cork  to  Liverpool  at  a  cost  less  than  their  value  on  their  arrival 
at  Liverpool,  it  is  plain  that  the  verdict  cannot  stand  for  a  total  loss. 
It  is  plain  also  from  the  form  of  the  finding  that  the  jury  took  into 
their  consideration  only  the  cost  of  drying  and  of  transit  to  Liverpool 
as  the  basis  of  their  calculation.  We  think  this  was  not  the  true 
test,  and  there  must,  therefore,  be  a  new  triaL  The  question  to  be 
submitted  to  the  jury  will  be :  was  it  "  practicable "  to  send  the 
whole  or  any  part  of  the  cargo  to  its  place  of  destination,  Liverpoolf 
in  a  marketable  state  ?  To  determine  this  question,  the  jury  must 
ascertain  the  cost  of  unshipping  the  cargo,  the  cost  of  transshipping  it 
into  a  new  bottom,  the  cost  of  drying  and  warehousing  it,  and  the 
cost  of  the  difference  of  the  transit,  if  it  can  only  be  effected  at  a 
higher  sum  than  the  original  rate  of  freight  Add  to  these  items  the 
salvage  allowed  in  proportion  to  the  value  of  the  cargo  saved,  and 
file  loss  will  be  total,  if  the  aggregate  exceed  the  value  of  the  cargo 
when  delivered  at  Liverpool,  the  port  of  discharge ;  but  if  the  aggre- 
gate do  not  so  exceed  the  value  of  the  cargo,  or  of  that  part  of  it 
saved,  the  loss  will  be  partial  only.  This  view  of  the  case  renders  it 
unnecessary  to  discuss  the  other  points  which  were  raised  upon  the 
argument     The  rule  will  be  absolute  for  a  new  trial. 

Rule  absolulefor  a  new  triai. 
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Camiy  Court —  Clerk '^  Liability  in  Trespass —  Warrant  of  Commit^ 
ment  —  Order  —  Form  —  Evidence  —  Minutes  of  Proceedings  — 
Pleading—  General  Issue  by  StatuU  —  9  Sr  10  Vict.  c.  95^  ss.  102, 
111—13  4*  14  Tict.  c.  61,  s.  19. 

The  dexk  of  a  county  court  ii  a  mere  miniiterial  officer,  acting  under  section  lOS  of  the  • 
and  10  Vict  c.  96,  and  is  not  liable  in  treepasa  for  impiiaonment  under  a  warrant  reciting 
a  bad  order. 

An  order  by  the  judge  of  a  oonnty  court,  on  a  judgment  f  ummons  on  a  defendant  to  pay  a 
sum  on  a  future  day  or  to  be  imprisoned  for  thirty  days,  is  bad. 

Bfinutes  of  proceedings  in  the  county  court  made  under  the  9  and  10  Yict.  c.  95,  s.  Ill,  or  a 
copy  of  them,  cannot  be  contradicted  by  the  CTidence  of  the  judge. 

The  dark  of  a  conntr  court,  against  whom  an  action  of  trespass  is  brought,  mav  give  spe- 
cial matter  in  eyidence  Under  a  plea  of  *'not  guilty  by  statute,"  by  rirtue  of  me  13  &  14 
Vict  c  61,  B.  19. 

The  case  of  Andrews  v.  Manis,  1  Q.  B.  Bop.  8;  §.  e.  10  Law  JT.  Rep.  (v.  i.)  Q.  B.  226,  dit- 
tingnished. 

Trespam  for  false  imprisonmeiit.    Plea  —  not  guilty  by  statute. 

At  the  trial  of  the  action,  before  Maule,  J.,  at  the  Middlesex  Sit- 
tings in  Easter  Tenui  1851,  the  following  facts  were  proved.  On  tb9 
23a  of  July,  1850,  S.  H.  Davis  recovered  a  judgment  in  the  White- 
i^hapel  CJounty  Court  of  Middlesex,  against  the  present  plaintiff  for 
2L  17s,  debt,  and  145*  4d>  costs,  which  two  sums  were  ordered  to  be 
paid  by  monthly  instalments  of  5s.  each,  the  first  of  them  to  be  paid 
.on  the  23d  of  August,  1850.  This  judgment  being,  unsatisfi^,  ^ 
judgment  summons  was  issued,  requiring  the  present  plaintiff  to 
appear  at  the  County  Court  on  the  10th  of  October ;  and  as  he  failed 
to  appear  on  the  day  mentioned,  the  judge  made  an  order,  a  minute 
of  wbich  was  produced,  for  the  defen<hLnt.  After  stating  the  amount 
claimed  and  the  judgment,  the  minute  contained,  under  the  head 
"  Order,"  the  words  "  On  the  17th  of  October  instant,  or  thirty  days' 
imprisonment  for  not  attending.^'  The  present  plaintiff,  not  having 
complied  with  the  terms  of  the  order,  was  airestea  on  the  5th  of  No- 
vember, 1850,  by  one  of  the  bailifls  of  the  County  Court,  by  virtue  of 
a  warrant  of  commitment  under  the  seal  of  the  court  and  simed  by 
the  defendant  as  clerik  of  the  court  There  was  no  other  evidence  to 
charge  the  defendant.  The  warrant  recited  the  recovery  of  judgment, 
the  judgment  summons,  and  stated  that  ^4t  was  ordered  by  the 
judge  of  the  said  court  that  the  said  defendant  should  pay  the  said 
debt  and  costs,  together  with  the  costs  of  the  above-recited  summons 
and  the  hearing  thereon,  amounting  together  to  the  sum  of  51.  2s.  Sd.^ 
on  the  17th  day  of  October  then  instant,  or  to  be  committed  to  her  Ma- 
jesty's common  gaol  for  debtors  for  the  county  of  Middlesex  in  White- 
cross  Street,  for  the  term  of  thirty  days,  according  to  the  form  of  the 

1  20  Law  J.  Rep.  (n.  b.)  C.  F.  264 ;  15  Jur.  1159. 
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statate,"  &c.  And  the  waiirant  concluded  by  directing  the  gaoler, 
&c.,  to  keep  the  present  plaintiff  "  for  the  term  of  thirty  days  from  the 
arrest  under  this  warrant,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law."  The  judge  of  the  County  Court  proved  from  a 
private  memorandum  that  he  intended  the  order  to  be  for  a  commit- 
ment forthwith,  with  the  understanding  that  it  should  not  be  enforced 
till  after  the  17th  of  October.  By  the  practice  of  the  court,  the  war- 
rant does  not  issue  for  seven  days.  Maule,  J.,  doubted  whether  there 
was  evidence  enough  to  charge  the  defendant,  but  directed  the  jury  to 
assess  the  plaintiff's  damages  and  find  a  verdict  for  him,  at  the  same 
time  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit  if 
the  court  should  be  of  opinion  that  the  defendant  was  not  liable,  and 
that  the  defence  was  admissible  under  the  plea  of  not  guilty  by 
statute. 

A  rule  nisi  having  been  obtained  accordingly; 

May  28.  Humfrep  and  Skinner  showed  cause.  The  clerk  of  the 
County  Court  is  liable  for  the  imprisonment  on  the  warrant  signed  by 
himself.  It  was  his  duty  to  issue  the  warrant,  and  hj  the  practice  of 
the  court  he  was  entitled  to  a  fee  for  so  doing.  The  judge  meant  to 
make  a  legal  ord^,  and  the  clerk  entered  it  wrongly  and  contrary  to 
the  judgment,  and  thereby  made  the  order  bad.  He  cannot,  there- 
fore, shelter  himself  under  his  office  from  the  consequence  of  his  own 
irregularity.  The  cases  of  Kinning  v.- Buchanan^  18  Law  J.  Rep. 
(n.  s^  C.  p.  322,  and  Abley  v.  Dahy  20  Law  J.  Rep.  (n.  s.)  C.  P.  33 ; 
8.  c.  1  Eng.  Rep.  359 ;  show  that  the  order  as  entered  in  the  book  was 
invalid.  The  case  of  Andrews  v.  Marris,  1  Q.  B.  Rep.  3  s.  c.  10  Law 
J.  Rep.  (n.  s.)  Q.  B.  226,  which  arose  under  a  Court  of  Requests  Act 
similar  in  its  provisions  to  the  County  Courts  Act ;  9  and  10  Vict  c. 
95,  is  like  the  present  In  that  case  there  was  a  judgment  to  pay 
IO5.  a  month  until  discharge,  and  the  clerk,  without  any  further  order, 
issued  a  warrant,  and  he  was  held  liable  in  trespass. 

[Jervis,  C.  J.  The  clerk  there  issued  the  warrant  of  his  own  head. 
He  did  not  mistake  the  judgment  of  the  commissioners  as  the  present 
defendant  mistook  that  of  the  judge.] 

The  cases  are  analogous  in  their  facts.  Here  the  court  had  no 
power  to  make  such  an  order  as  the  clerk  drew  up,  and  he  had  no 
more  right  to  exercise  a  judicial  discretion  than  had  the  clerk  in  An- 
drews  v.  Harris, 

[Jervis,  C.  J.  It  is  said  that  a  ministerial  officer  is  not  bound  to 
inquire  into  the  validity  of  the  process  he  is  required  to  execute.  A 
sheriff's  bailiff  is  protected :  why  should  not  the  clerk  of  a  county 
court  be  so  likewise  ?] 

The  warrant  was  mere  waste  paper,  and  could  not  justify  the  clerk. 
The  principle  on  which  commissioners  and  magistrates  have  been  held 
liable  to  actions  of  trespass  for  imprisonment  under  invalid  warrants 
—  as  in  Carratt  v.  Morley,  1  Q.  B.  Rep.  18;  s.  c.  10  Law  J.  Rep. 
(n.  s.)  Q.  B.  259 ;  and  Clark  v.  Woods,  2  Exch.  Rep.  395 ;  s.  c.  17 
Law  J.  Rep.  (n.  s.)  M.  C.  139  —  is  equally  applicable  to  the  present 
case. 
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[Maule,  J.  .  Did  the  warrant  here  amount  to  any  thing  more  than 
a  statement  made  by  the  defendant  that  the  court  said  the  plaintiff 
should  be  committed  ?] 

Even  if  it  did  not,  the  defendant  would  still  be  liable  in  trespass. 
In  Bryant  v.  CbUton^  1  Mee.  &  W.  408;  s.  c.  5  Law  J.  Rep.  (n.  s.) 
Exch.  182,  a  person,  who  duly  delivered  an  order  to  the  mar- 
shal of  the  Queen's  Bench  Prison,  was  held  liable  in  trespass.  K 
this  warrant  amounted  to  an  authority  given  by  the  defendant  to  take 
the  plaintiff  into  custody,  the  defendant  is  a  trespasser.  In  the  next 
place,  the  evidence  given  at  the  trial  was  not  admissible  under  the 
general  issue.  It  was  the  defendant's  duty,  at  all  events,  to  plead  the 
order  specially  in  order  to  bring  himself  under  the  102d  section  of  the 
9  &  10  Vict.  c.  95,  which  enacts  that  when  any  order  of  committal 
shall  have  been  made  "  as  aforesaid,"  the  clerk  shall  issue  a  warrant 
of  commitment  The  words  ''  as  aforesaid  "  must  mean  according  to 
the  terms  of  the  act,  and  the  defendant  should,  therefore,  have  shewn 
in  his  plea  that  he  was  acting  in  accordance  with  the  provisions  of  the 
statute. 

W(U$(m  and  Mdnisty^  in  support  of  the  rule.  The  judge  had  power 
to  order  the  imprisonment  He  ordered  imprisonment  forthwith,  but, 
by  the  practice  of  the  court  the  warrant  does  not  issue  for  seven  days. 
If  the  order  had  been  erroneous,  the  judge  himself  would  not  have 
liable,  if  acting  within  his  jurisdiction.  BusheWs  case^  1  Mod.  119, 
and  Hamond  v.  Howelly  2  Ibid.  218.  The  clerk,  in  putting  the  seal 
of  the  court  to  the  warrant,  was  guilty,  at  most,  of  an  irregularity  in 
making  a  misrecital,  which  does  not  vitiate  an  order.  Cooper  v.  Mar- 
ding,  7  Q-  B.  Rep.  928. 

[Maule,  J.  The  mandatory  part  of  the  warrant  is  quite  correct] 
The  clerk  had  no  control  whatever  over  the  warrant,  when  once  it 
had  issued.  The  issuing  of  it  became  the  act  of  the  court  White* 
legge  V.  Richardson,  3  B.  &  B.  188.  Trespass  will  not  lie  even  against 
a  judge  acting  without  jurisdiction,  unless  he  is  shewn  to  have  been 
aware  of  it  Calder  v.  Halket,  3  Moo.  C.  C.  28.  But  the  clerk  here 
acted  in  a  ministerial  capacity  only ;  and  a  ministerial  officer  is  not 
liable  in  trespass.  Buron  v.  Denman,  2  Exch.  Rep.  167.  The  case 
of  Andrews  v.  Harris  is  distinguishable  from  the  present,  as  the  clerk 
there  acted  spontaneously ;  and  besides,  the  question  whether  trespass 
was  the  proper  form  of  action  was  not  raised  there.  The  objection 
as  to  the  general  issue  is  answered  by  the  statute  13  &  14  Vict  c.  61, 
s.  19,  which  must  apply  to  clerks  as  well  as  bailiffs,  and  enables  Ihem 
to  give  special  matter  in  evidence  under  the  general  issue. 

Our*  adv.  vuU 

June  17.  Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court^ 
Upon  the  trial  of  this  case,  my  Brother  Maule  doubted  whether  there 
was  sufficient  evidence  to  fix  the  defendant,  but  directed  the  jury  to 
assess  the  damages  for  the  plaintiff',  and  gave  the  defendant  leave  to 

^  Jervis,  C.  J.,  Maule,  J.,  and  Ceesswell,  J. 
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enter  a  nonsuit,  if,  upon  consideration,  the  court  should  be  of  opinion 
that  the  defendant  was  not  liable,  and  that  the  defence  was  admissl* 
ble  upon  the  record.  The  only  evidence  against  the  defendant  was 
the  warrant,  sealed  and  signed  by  him  as  clerk  of  the  court  The 
defendant  produced  a  minute  of  the  proceedings  at  the  court  held  on 
the  10th  oi  October,  which,  after  stating  the  particulars,  the  amount 
claimed,  and  the  judgment,  under  the  word  "  Order  ^  contained  the 
following  entry :  "  On  the  17th  of  October  instant,  or  thirty  days'  im* 
prisonment  for  not  attending."  The  judge  of  the  court  proved,  from 
a  private  memorandum,  that  he  intended  the  order  to  be  for  a  com* 
mitment  forthwith,  with  an  understanding  that  it  should  not  be  en* 
forced  till  after  the  17th  of  October. 

By  the  statute  9  &  10  Vict,  c  96,  s.  Ill,  the  cleik  is  directed  to 
cause  a  note  of  all  orders  and  proceedings  of  the  court  to  be  fairly 
entered  in  a  book,  and  a  copy  of  such  entry,  duly  authenticated,  is  at 
all  times  to  be  admitted  as  evidence  of  such  entry  and  of  the  proceed- 
ings referred  to  by  such  entry  or  of  the  regularity  thereof.  We  are 
bound  therefore,  by  the  copy  of  the  entry  so  produced,  and  must  assum^ 
contrary  to  the  evidence  given  by  the  judge,  that  the  order  was,  that  the 
present  plaintiff  should  be  imprisoned  for  thirty  days  for  not  attend- 
ing, nnles  she  paid  the  debt  and  costs  on  or  before  the  17th  of  Octc^ 
ber.  According  to  the  decisions  of  this  court,  confirmed  in  this  re- 
spect by  the  court  of  error,  this  was  a  bad  order ;  but  it  is  correctly 
stated  m  the  warrant  produced,  and  the  question  is,  whether  the 
clerk  of  the  court  is  liable  in  trespass.  We  are  of  opinion  that  he  le 
not  By  the  102nd  section  of  the  County  Courts  Acts,  "  where  anjr 
order  of  committal  shall  have  been  mfide  as  aforesaid,  the  clerk  of 
the  court  shall  issue  under  the  seal  of  the  court  a  warrant  of  com* 
mitment,"  tec*  It  is  said  that  the  words  ^  as  aforesaid  "  by  reference 
to  the  preceding  section,  require  that  the  order  should  be  in  compli- 
ance with  the  terms  of  the  act,  and  that  this  section  is  not  obligatory 
upon  the  clerk  where  the  order  is  bad,  and  cannot  be  sustained. 
This  is  not,  in  our  opinion,  the  correct  construction  of  the  act  It 
would  throw  upon  the  clerk  the  duty  of  reviewing  the  decision  of  the 
judge,  his  superior  officer.  The  clerk  is  a  mere  ministerial  officer  to 
carry  into  effect  the  order  of  the  judge,  and  cannot  be  liable  in  tres- 
pass for  the  mere  performance  of  his  duty  cast  upon  him  by  the  ex- 
press language  of  the  act  of  parliament 

The  case  of  Andrews  v.  MarriSy  cited  in  the  argument  for  the 
plaintiff,  is  distinguishable  in  several  material  respects  firom  the 

f>resent,  and  does  not  conflict  with  our  decision.  In  that  case,  the 
ocal  act  empowered  the  commissioners,  if  they  made  an  order  or 
decree  for  payment  of  a  sum  of  money  forthwith  to  award  execution 
against  the  body  or  goods  of  the  defendant,  and  thereupon  the  act 
required  the  clerk  of  the  court  to  issue  a  precept  under  his  hand  and 
seal  by  way  of  capias  ad  satisfaciendum^  &c.  If  the  commissioners 
thought  fit  to  order  payment  by  instalments,  they  might  do  so,  and 
if  they  adopted  this  course,  the  award  of  execution  was  to  be  made 
only  in  case  of  failure  in  payment  of  an  instalment  and  proof  of  that 
failure,  upon  which  the  commissioners  present  in  court  were  em* 
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powered  to  award  execution  in  manner  aforesaid  for  the  unpaid  resi* 
due  of  the  debt,  and  for  such  further  costs  as  to  them  should  seem 
just  and  reasonable.  It  is  clear,  therefore,  that  under  that  act  exe- 
cution could  not  lawfully  be  awarded  after  an  order  to  pay  by  instal- 
ments, until  proof  had  been  made  of  the  default  before  the  commis- 
sioners present  in  court  who  were  to  exercise  a  discretion  as  to  costs. 
In  fact,  no  proof  of  default  had  been  made  before  the  commissioners, 
and  they  had  made  no  award  of  execution,  for  the  words  "  or  execu- 
tion to  issue,"  at  the  end  of  the  order  for  the  payment  by  instalments, 
are  clearly  no  award  of  execution,  being  silent  as  to  the  mode  of  exe- 
cution and  the  amount  of  either  the  sum  of  money  or  the  costs  for 
which  it  should  issue,  but  amount  to  no  more  than  a  warning  to  the 
defendant  that  in  default  of  obedience  to  the  order,  execution  may 
issue  against  him.  The  defendant  Marris,  therefore,  in  issuing  the 
precept,  acted  without  any  order  of  the  court  requiring  him  to  issue 
it ;  and  although  it  appeared  that  a  practice  had  prevailed  with  the 
concurrence  of  the  commissioners  that  the  clerk  should  issue  a  pre- 
cept in  such  a  case,  without  any  order,  the  defendant  in  issuing  it 
was  usurping  a  power  which  the  commissioners  could  not  confer 
upon  him.  Li  the  case  of  Andrews  v.  Maoris  adso,  the  precept  was 
under  the  hand  and  seal  of  the  defendant,  and  by  that  order  the  de- 
fendant, required  the  sergeant  to  arrest  the  plaintiff,  and  if  it  had  been 
made,  as  it  professed  to  be  made,  by  order  of  the  court,  it  would  have 
been  correct ;  but,  in  fact,  there  was  no  such  order  of  the  court ;  the 
defendant  therefore  had  in  terms  ordered  the  arrest  of  the  defendant 
without  any  authority  to  do  so.  In  the  present  case,  the  order  of  the 
court,  as  it  appears  by  the  minute,  is  that  the  plaintiff  shall  be  im- 
prisoned thirty  days  if  he  do  not  pay  4/.  11*.  4i  debt,  and  11*.  4d, 
costs,  on  the  17th  of  October.  The  warrant  is  under  the  seal  of  the 
court,  and  purports  to  be  a  command  by  the  court  in  strict  conform- 
ity with  the  minute.  It  is  indeed  signed  by  the  defendant  as  clerk 
of  the  said  court,  but  this  seems  only  to  mean  that  he  attests  in  that 
capacity  that  the  warrant  is  the  act  of  the  court  whose  seal  it  bears. 
In  the  case  of  Andrews  y.  Marris^  therefore,  the  defendant  in  his  own 
name  ordered  the  arrest  of  the  plaintiff,  assuming  to  do  so  by  force 
of  an  order  of  the  commissioners,  who,  in  fact,  had  made  no  such 
order. .  In  the  present  case  the  court  did,  in  fact,  order  the  arrest  of 
the  plaintiff,  and  the  defendant  did  no  more  than  authenticate  the 
order  as  being  the  act  of  the  court  But  it  was  said,  in  the  argument, 
that  the  clerk  must,  at  all  events,  produce  evidence  of  the  order  to 
bring  him  within  the  102nd  section,  and  that  for  that  purpose  the 
order  should  have  been  specially  pleaded ;  to  which  it  was  answered 
that  he  was  merely  a  ministerial  officer,  that  he  was  not  a  trespasser, 
even  though  the  judge  might  be,  and  tha^J  he  was  well  defended 
under  the  general  issue.  It  is  unnecessary  to  decide  this  question. 
The  plea  upon  the  record  is  "  not  guilty  by  statute,"  and  the  statute 
13  &  14  Vict  c.  61,  s.  19,  applies  to  this  case,  and  allows  the  defend- 
ant to  plead  the  general  issue  and  give  the  special  matter  in  evidence. 
Although  the  primary  object  of  that  section  is  to  protect  high-bailiiis 
and  their  officers,  it  applies  to  actions  brought  against  clerks  jointly 
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with  high-bailifTs,  and  enacts  generally  that  if  any  action  shall  be 
brought  the  defendant  or  defendants  shall  and  may  plead  the  general 
issue  and  give  the  special  matter  in  evidence.  For  these  reasons,  we 
are  of  opinion  that  the  role  for  a  nonsuit  should  be  made  absolute, 

EiUe  absolute. 


Hutchinson  9.  Ths  Surrst  CoNsmcsBS  Gas^Light  and  Cokb 

Association.^ 

Kovemher' 6,  1851. 

Qmpany — Ckyntract — 7  <J-  8  Fief.  c.  110,  s.  23 -^  Provisional  and 

complete  Megistration. 

An  action  for  work  and  labor  does  not  fie  against  a  oompanj  oompletel j  r^^stered  for  wofk 
done  foft  ike  oompany  proTiaionally  regisMed. 

A  eompany  completely  registered  is  not  liable  on  aay  eoniraot  made  by  the  promoten  befoA 
provisional  xegisCration. 

Quttrtj  whetiier  a  oompany  is  liable,  after  complete  registratioB,  to  be  sned  in  its  coQediw 
name  npon  contracts  previonsly  made  by  the  proyisionallj  registered  oompany,  when  sndi 
contracts  are  within  section  23,  of  the  7  &  8  Vict  c  110. 

Debt,  for  work  and  labor  done  by  the  plaintiff,  an  engineer,  in  the 
formation  of  the  Surrey  Consumers  Gas- Light  and  Coke  Association, 
procuring  a  site  for  the  works,  obtaining  leave  to  lay  down  the  mains, 
making  plans,  &c.,  and  salary  at  5002.  per  annum,  agreed  to  be  pud 

Pleas  —  First,  as  to  50^,  parcel,  &c.,  payment  into  court  of  SOL  and 
Is.  damages,  and  never  indebted  as  to  the  residue ;  second,  as  to  the 
said  residue,  payment. 

At  the  trial,  at  Guildhall,  before  Jends,  C  J.,  after  Trinity  term,  it 
appeared  that  early  in  1848,  one  Byron,  then  acting  as  promoter  of 
the  intended  association  with  others,  engaged  the  plaintin  as  engineer, 
and  agreed  to  give  him  500L  for  his  services.  In  Wovember,  1848,  the 
company  was  provisionally  registered.  The  plaintiff  gave  his  whde 
time  to  the  provisionally  registered  company  during  the  whole  of  the 
remainder  of  1848  and  untU  May,  1849,  when  the  company  was  com- 
pletely  registered,  and  after  that  time  he  remained  in  the  service  of 
the  company.  The  Chief  Justice  left  it  to  the  jury  to  say  whether 
enough  had  been  paid  into  court  to  cover  the  amount  of  work  done 
since  complete  registration,  who  found  that  the  50^  was  enough ;  and 
he  ruled  that  the  plaintiff  was  not  entitled  to  recover  a^inst  the  com- 
pany for  work  done  before  it  was  completely  registered,  nor  upon  the 
contract  made  before  provisional  registration ;  upon  which  the  verdict 
was  entered  for  the  defendants. 

Byles^  Serf. J  now  moved  for  a  rule  for  a  new  trial  on  the  ground  of 
misdirection.     His  Lordship  ought  to  have  told  the  jury  that  under 

1 21  Law  J.  Rep.  (v.  s.)  C.  P.  1.  ^ 
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section  23,  of  the  7  &  8  Vict  c.  110,  the  plaintiff  was  entitled  to  recover 
for  work  done  by  him  for  the  provisionally  registoed  company. 

[Maule,  J.  Yon  cannot  have  an  action  for  work  and  labor  done 
for  the  completely  registered  company,  at  their  request ;  it  was  done 
for  a  provisionally  registered^  at  tl^ir  request] 

In  this  case  there  was  an  express  contract  with  the  plaintiff  to  pay 
him  500^  a  year. 

[Maule,  J.     That  was  before  provisional  registration.] 

There  viras  evidence  of  the  adoption  of  that  contract  by  the  company 
after  provisional  registration. 

[Maule,  J,    That  poijit  was  not  made  at  tbe  trial.] 

Maule,  J.  The  direction  to  the  jury  was,  that  section  23,  of  the  7 
&  8  Vict  c.  110,  which  enables  the  piomoteiB  of  a  company  provision* 
ally  registered  to  make  contracts  ot  a  certain  description,  did  not  vali* 
date  this  contract,  which  was  made  before  provisional  registration,  as 
against  the  completely  regbtered  company.  Hie  point  was  not  pre- 
sented at  the  Irial,  how  far,  owing  to  any  adoption  subsequent  to  pro* 
visional  registration,  this  might  have  been  considered  as  a  contract 
made  after  provisional  registiatioD,  nor  how  far  such  a  contract  would 
bind  the  company  after  complete  registration.  I  do  not  think  that  we 
ought  to  disturb  the  verdict  of  the  jury  by  now  suggesting  that  there 
was  some  evidence  which  might  have  raised  these  questions. 

Williams,  J.  The  ground  taken  at  the  trial  was,  that  the  contract 
had  been  made  before  provisional  registration,  which  the  company 
were  called  upon  after  complete  registration  to  perform.  I  think  it  is 
impossible  to  contend  that  any  contract  made  by  the  promoters  before 
provisional  registration  can  bind  the  present  company.  As  to  any 
contract  made  by  the  promoters  under  section  23, 1  do  not  offer  any 
opinion ;  but  that  question  does  not  arise. 

Talfourd,  J.,  and  JeryiS|  C.  J.,  concuired. 

Ride  refused. 


CotTBfiEtL  V.  SonM  k  Ablett.^     * 

Kovembw  25, 1851. 

Pleading  —  Arrest  of  Judgment — Action  for  maliciouslt/  bringing 
Action  in  Name  of  Insolvent  —  Damage  —  Averment  —  Costs  on 
Nonsuit — Judgment — Extra  Costs. 

Ko  action  lies  for  commencing  and  proMcnting  an  action  malicionsly  and  witliont  reasonable 
or  probable  cause  in  tiie  name  of  a  third  partj,  wiUiont  an  allegation  shewing  that  legal 
damage  has  been  sustained. 


1 21  Law  J.  Bep.  (n.  S.)  C.  P.  2 ;  IG  Jur.  88. 
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Per  Williams,  J.    With  sach  allegation,  the  action  lies. 

The  declaration,  after  stating  that  the  defendant,  in  the  name  of  a  third  party,  whom  he  knew 
to  be  insolvent,  maliciously  and  without  reasonable  or  probable  cause,  commenced  and  pro- 
Bccntcd  an  action  against  the  plaintiff,  in  which  the  then  plaintiff  was  nonsuited,  proceeded 
as  follows:  "  and  it  was  considered  by  the  said  court  that  the  said  L.  H.  O.  should  take 
nothing  by  his  said  writ,  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  ice 
Whereupon  and  whereby  the  said  suit  was  wholly  determined.  By  means  of  which  pre- 
mises the  plaintiff  was  put  to  costs  in  defending  the  action,  which  costs  he  was  unable  to 
obtain  from  the  said  L.  H.  O.,  who  was  and  is  unable  to  pay  the  same ;  and  was  otherwise 
vexed  and  injured,"  &c. 

Hddf  insufficient  in  arrest  of  judgment  (the  plaintiff's  counsel  admitting  that  the  non-jpay- 
ment  of  extra  cosU  would  not  be  the  subject  of  legal  damage  so  as  to  maintain  the  action,) 
inasmuch  as  it  was  consistent  with  the  declaration  that  no  prdinary  costs  were  awarded  to 
the  plaintiff  on  the  nonsuit,  owing  to  his  own  neglect  to  apply  for  them,  and  that  this  was 
the  only  reason  of  his  failing  to  obtain  them. 

Case.  The  declaration  stated,  that  before  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  on  the  22nd  of  October, 
1844,  a  certain  promissory  note  in  writing,  dated  the  4th  of  October, 
1844,  and  made  by  the  plaintiff,  for  the  payment,  to  the  order  of  Wil- 
liam Merton,  of  the  sum  of  50^  at  three  months  after  date,  and  in- 
dorsed in  blank  by  the  said  William  Merton,  had  been  delivered,  so 
indorsed  by  the  said  William  Merton  to  the  defendant  Jones,  as  se* 
curity  for  the  payment  of  a-  certain  other  promissory  note  in  writing, 
dated  the  17th  of  July  1844,  and  made  by  one  Robinson,  for  the  pay- 
ment to  William  Pratt  or  his  order  of  18/.  at  three  months  after  date, 
and  indorsed  by  William  Pratt,  Charles  Pratt,  the  plaintiff,  and  the 
said  William  Merton,  and  then  held  by  the  defendant  Jones,  and 
npon  the  terms  that  the  said  promissory  note  for  50/.  should  be  re- 
turned by  Jones  to  the  plaintiff  upon  the  promissory  note  for  ISL 
being  fully  paid  and  satisfied.  That  there  never  was  any  other  value 
or  consideration  than  as  aforesaid  for  the  making  or  payment  of  the 
said  promissory  note  for  50/.  by  the  plaintiff  or  for  the  indorsement  or 

Say  ment  of  the  same  by  the  said  William  Merton  or  for  the  defendant 
ones  holding  the  same.  That  afterwards  and  before  the  committing 
of  the  said  grievances,  to  wit,  on  the  day  and  year  first  aforesaid,  the 
said  William  Pratt,  Charles  Pratt,  William  Merton,  and  the  plaintiff 
respectively  paid  to  Jones,  and  Jones  then  received  from  them  respect- 
ively 29/.  10s,  in  full  satisfaction  and  discharge  of  the  said  promissory 
note  for  18/1,  and  of  all  moneys,  damages,  and  costs  due  thereon  and 
in  respect  thereof,  and  the  said  promissory  note  for  18/.,  and  the  lien 
and  claim  o^  the.  said  Jones  on  the  said  promissory  note  for  50/.,  then 
became  and  were  fully  satisfied,  and  it  then  became  and  was  the  duty 
of  the  said  Jones  to  deliver  and  return  the  said  promissory  note  for 
50/.  to  the  plaintiff;  yet  the  defendants,  well  knowing  the  premises, 
but  contriving  to  injure  the  plaintiff  and  extort  and  obtain  from  him 
divers  moneys,  afterwards,  to  wit,  on  the  29th  of  January  1850,  false- 
ly and  maliciously,  wron^uUy,  vexatiously  and  deceitfully,  and  with- 
out any  reasonable  or  probable  cause,  conspired  together,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  to  com- 
mence and  prosecute  an  action  in  the  Court  of  Common  Pleas  at 
Westminster,  for  a  sum  of  money,  to  wit,  16/.  and  interest  thereon, 
from  the  day  the  said  promissory  note  became  due,  pretended  to  be 
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due  and  owing  from  the  now  plaintiff  on  the  same  promissory  note, 
against  the  now  plaintiff,  in  the  name  of  L.  H.  Osborne,  as  the  plaintiff, 
in  the  said  action  and  the  pretended  holder  and  owner  of  the  same  pro^ 
misBory  note,  but  for  the  sole  benefit  of  themselvs  and  defendants,  he, 
the  said  L.  H.  Osborne,  then  being,  as  the  defendants  well  knew,  a 
person  in  poor  and  indigent  circumstances  and  wholly  unable  to  pay 
the  costs  which  the  now  plaintiff  would  necessarily  incur  in  defend- 
ing the  said  action.  And  in  furtherance  of  the  said  conspiracv,  the 
defendants,  contriving  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  falsely 
and  maliciously,  wrongfully,  vexatiously,  and  deceitfully,  and  without 
any  reasonable  or  probable  cause,  commenced  an  action  in  the  said 
court,  on  the  last-mentioned  promissory  note,  against  the  now  plain- 
tiff in  the  name  of  the  said  L.  H.  Osborne,  as  the  plaintiff  and  as 
the  holder  and  owner  of  the  said  promissory  note,  but  for  the  benefit  of 
themselves  the  defendants,  and  then  falsely,  maliciously,  vexatiously 
and  deceitfully,  and  without  anv  reasonable  or  probable  *  cause, 
claimed  in  the  said  action  the  said  sum  of  16L  and  interest,  as  due 
from  the  now  plaintiff  to  the  said  L.  H.  Osborne  on  the  said  promis* 
sory  note  for  60/.;  and  then  compelled  the  now  plaintiff  and  the  now 
plaintiff  then  did  appear  to  and  plead  to  and  defend  the  said  action 
in  the  said  court ;  and  the  defendants  in  further  pursuance  of  the  said 
conspiracy,  and  further  contriving  as  aforesaid,  falsely,  maliciouslv, 
wrongfully,  vexatiously  and  deceitftilly,  and  without  any  reasonable 
or  probable  cause,  prosecuted  the  said  action  in  the  said  court  against 
the  now  plaintiff,  until  afterwards,  to  wit,  on  &c.,  when  the  said  L. 
R.  Osborne  was  nonsnited  in  the  said  action ;  and  the  plaintiff  fur** 
ther  says,  that  afterwards,  to  wit,  on,  &c,  it  was  considered  in  and  by 
the  said  court  that  the  said  L.  H.  Osborne  should'take  nothing  by  his 
said  writ,  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy, 
ice.,  as  by  the  record  and  proceedings  thereof,  still  remaining  in  the 
said  court,  more  fully  and  at  large  appear;  whereupon  and  whereby 
the  said  suit  became  and  was  and  is  wholly  ended  and  determined; 
by  means  of  which  premises  the  now  plaintiff  was  put  to  and  neces- 
sarily did  incur  great  costs  and  expenses  in  and  about  defending  the 
said  action,  amounting  to  a  large  sum,  to  wit,  50/.,  which  he  has  been 
and  still  is  wholly  unable  to  obtain  from  the  said  L.  H.  Osborne, 
who,  from  the  commencement  of  the  said  action,  hitherto  hath  been 
Imd  still  is  wholly  unable  to  pay  the  same  or  any  part  thereof;  and 
the  plaintiff  was  ako  by  means  of  the  premises,  grealiy  inconve* 
nienced,  and  put  to  great  vexation,  trouble  and  anxiety,  in  and  about 
his  defence  to  the  said  action,  and  was  and  is  otherwise  injured,  to 
the  {daintiff 's  damage  of  lOOJL,  &c« 

At  the  trial,  before  Jervis,  C.  J.,  the  jury  found  a  verdict  for  the 
plaintiff,  damages  14/.  19s,  6{/.,  the  amount  of  the  costs  of  the  plain- 
tiff  in  the  action  brought  against  him  by  Osborne,  which  he  would 
have  recovered  if  Osborne  had  been  solvent 

November  6.    Skmfretf  obtained  a  rule  tdsi  to  arrest  the  judgment, 
'  against  which, 

November  18  and  22,  Prendergast  and  Prentice  shewed  cause. 
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The  declaration  shews  a  sufBcient  cause  of  action.  It  states,  in  sub- 
stance, that  both  the  notes  were  fully  paid  and  satisfied,  and  that  this 
was  well  known  to  the  defendants,  who,  notwithstanding,  contriving 
to  injure  the  plaintiff,  falsely,  maliciously,  vexatiously,  and  deceitfully, 
and  without  any  reasonable  or  probable  cause,  conspired  together  to 
commence  and  prosecute,  and  did  commence  and  prosecute,  an  action 
on  the  50L  note  against  the  plaintiff,  in  the  name  of  a  person  unable 
to  pay  the  costs,  and  that  in  consequence  of  this  conduct  of  the  de* 
fendants  the  plaintiff  sustained  dama^.  There  is,  therefore,  here  a 
case  of  damage  sustained  by  the  plamtiff,  by  reason  of  the  tortious 
acts  of  the  deiendants,  for  that  the  facts  stated  amount  to  a  tortious 
act  is  plain  upon  the  mere  statement  of  them.  One  important  feature 
of  the  declaration,  is,  that  it  states  a  conspiracy  on  the  part  of  the  de- 
fendants to  do  the  acts  afterwards  set  out.  The  action  is  maintaina* 
ble,  if  necessary,  on  this  ground  of  conspiracy,  even  though  the  facts, 
without  such  conspiracy,  might  not  disclose  a  sufficient  cause  of  ac* 
tion.  Gregory  v.  The  Duke  of  Brunswick^  6  Man.  &  6. 205 ;  s.  c.  13 
Law  J.  Rep.(N.  s.)  C.  P.  34. 

[Williams,  J.  The  old  writ  of  conspiracy  properly  so  called  only 
lay  against  persons  who  conspired  together  to  indict  another  for  trea- 
son or  felony. 

Maule,  J.  Assuming  the  circumstances  to  be  such  that  an  action 
would  not  lie  against  one,  is  there  any  case  shewing  that  it  would  lie 
against  two  ?] 

Gregory  v.  2%e  Duke  of  Brunswick  is  in  point  It  was  there  held 
that,  to  an  action  on  the  case  for  conspiring  to  prevent  the  plaintiff 
from  acquiring  fame  and  profit  as  an  actor,  and  for  hiring  persons  to 
hiss  the  plaintiff,  and  for  hissing  him  with  such  persons,  it  was  no  an- 
swer to  plead  a  justification  as  to  the  hissing  only. 

[Jervis,  C.  J.  The  mere  hissing  certeinly  was  no  cause  of  action. 
The  action  would  only  lie  for  an  aggregate  hiss.] 

In  Com.  Dig.  tit  "  Action  upon  the  Case  for  Conspiracy  "  (A,)  it  is 
said,  "  that  a  writ  of  conspiracy,  or  an  action  upon  the  case  in  the 
nature  of  conspiracy,  lies  for  procuring  an  action  to  be  brought  against 
another  maliciously ;"  citing  Fitz.  nTb.  116,  E.  And  in  Fitz.  N.  R 
116,  L,  after  enumerating  the  various  kinds  of  actions  of  conspiracy, 
it  is  laid  down  that,  "  if  the  writ  of  conspiracy  be  brought  against  two, 
then  it  shall  be  said  properly  a  writ  of  conspiracy.  But  if  it  be 
brought  against  one  person  only,  then  it  is  but  an  action  upon  the 
case  upon  the  falsity  and  deceit  done ;  because  one  person  cannot  con- 
spire with  himself."  But  the  action  would  be  maintainable  without  any 
allegation  of  conspiracy.  "  Where  a  civil  suit  is  commenced  falsely 
and  maliciously,  and  for  the  mere  purpose  of  vexation,  it  is  actiona- 
ble."    Co.  Litt  161,  tf,  n.  4,  (iv.) 

[Williams,  J.  The  earlier  part  of  that  note,  strictiy  speaking,  is 
certainly  not  law ;  it  stetes  that  a  writ  of  conspiracy  Ues  in  such  a 
case  :  that  is  clearly  not;  ^^•] 

At  all  events,  an  action  upon  the  case  will  lie.  Attwood  v.  iUon- 
ger^  Styles,  378,  which  shews  that  the;  vexation  to  the  plaintiff  is  a 
sufficient  prejudice  to  give  him  a  right  to  recover.  Waterer  v.  Free* 
man,  Hob.  205,  266. 
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[Williams,  J.  Would  an  action  lie  against  a  defendant  for  mall- 
dously  and  without  reasonable  or  probable  cause  bringing  an  ac- 
tion against  the  plaintiff,  whereby  he  was  wrongfully  put  to  extra 
costs  ?  J 

It  would  not  lie,  because  the  law  does  not  recognize  extra  costs. 
In ,  Savil  v.  Roberts^  1  Balk.  13 ;  s.  c.  1  Lord  Raym.  374,  Holt,  C.  J., 
says,  ^  So  to  bring  an  action,  though  there  be  no  good  ground,  is  not 
actionable,  because  it  is  a  claim  of  right,  and  he  has  found  pledges, 
and  is  amerciable  pro  falso  clamorej  and  is  liable  to  costs ;  but  yet,  if 
one  has  a  cause  of  action  to  a  small  sum,  and  take  out  a  latitat  to  a 
very  great  sum,  or  has  no  cause  of  action  at  all,  and  yet  maliciously 
sues  the  plaintiff  to  the  intent  to  imprison  him  for  want  of  bail,  or  do 
him  some  special  prejudice,  an  action  of  the  case  lies ;  but  then  it  is 
not  enough  to  declare  generally  that  he  brought  an  action  against  him 
ex  malitid  et  sine  causd^  per  quod  he  put  him  to  a  great  charge,  &;c., 
but  he  must  shew  the  grievance  specially."  ^  And  yet,  if  one  that  is 
not  concerned,  as  a  stranger,  procure  another  to  sue  me  carelessly,  I 
may  maintain  an  action  against  him  generally."  This  case  is  not  put 
by  way  of  maintenance,  but  as  an  action  maliciously  prosecuted  by 
the  defendants,  without  any  reasonable  or  probable  cause,  whereby 
the  plaintiff  has  sustained  a  special  prejudice  in  not  being  able  to  ob- 
tain the  costs  of  that  action,  owing  to  the  poverty  of  the  then  plain- 
tiff, which  was  known  to  the  defendants.  The  facts  stated  amount 
to  a  malicious  abuse  of  the  process  of  the  court  —  Rol.  Abr.  tit.  "  Ac- 
tion on  the  Case,"  101,  H,  1:  —  "If  a  man  sue  an  action  of  debt 
against  me  in  the  name  of  J.  S.,  without  the  will  of  J.  S.,  I  shall  have 
a  good  action  on  the  case  against  him  for  this  vexation.!' 

[Williams,  J.  I  incline  to  agree  to  that;  but  it  must  be  if  it 
results  in  a  legal  injury.  Is  the  loss  of  the  costs,  as  stated  in  the 
declaration,  such  an  injury  ?     That  is  the  real  question.] 

The  loss  of  the  costs  is  a  sufficient  special  prejudice  to  maintain 
the  action.  It  does  not  follow  that  no  action  Ues  because  the  court 
would  upon  motion,  have  ordered  the  defendants  to  have  given  secu- 
rity for  costs.  Wenlworth  v.  Bullen^  9  B.  &  C.  840 ;  s.  c.  9  Law  J.  Rep. 
K.  B.  33.  Besides,  it  does  not  appear  that  the  present  plaintiff  was 
aware  of  the  circumstances ;  and  if  the  court  had  interfered,  it  would 
only  have  ordered  security  to  be  given  for  the  costs  subsequent  to  the 
application.  They  also  cited  the  following  authorities:  —  Fivaz  v. 
Nicholls,  2  Com.  B.  Rep.  601 ;  s.  c.  16  liaw  J.  Rep.  (n.  s.)  C.  P.  125 ; 
2  Hawk.  P.  C.  book  1,  c.  83 ;  tit. «  Of  Maintenance,"  Ibid.  c.  72 ;  "  Of 
Conspiracy,"  edit.  1795,  p.  125 ;  Pechell  v.  Watson,  8  Mee.  &.  W.  691 ; 
s.  c.  11  Law  J.  Rep.  (n.  s.)  Exch.  226 ;  Fltght  v.  Lemafiy  4  Q.  B.  Rep. 
883 ;  s.  c.  12  Law  J.  Rep.  (n.  s.)  Q.  S-  353 ;  Com.  Dig.  «  Action  on 
the  Case  for  Conspiracy,"  (C.  1) ;  Fitz.  N.  B.  98,  m;  Chamberlen  v. 
Prescot,  2  Sid.  162 ;  Heywood  v.  Collinge,  9  Ad.  &  E.  268 ;  s.  c.  8 
Law  J.  Rep.  (n.  s.)  Q.  B.  6 ;  Oraivger  v.  HxU,  4  Bing.  N.  C.  212 ; 
s.  c.*7  Law  J.  Rep.  (n.  s.)  C.  P.  85 ;  De  Medina  v.  Grove,  10  Q.  B. 
Rep.  152 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Q.  B.  284 ;  s.  c.  in  error,  10  Q.  B. 
Rep.  172;  17  Law  J.  Rep.  (n.  b.)  Q.  B.  321 ;  Ravenffa  v.  Mackintosh, 
2  B.  &  C.  693;  and  Crozerv.  PUUng,  4  Ibid.  26. 
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Bumfrey^  HKller^  Serf,  and  Pearsony  in  support  of  the  rule.  The 
rule  must  be  made  absolute.  For  aught  that  appears  upon  the  declar 
ration,  Osborne  was  the  bond  fide  bolder  of  the  note  for  value  at  the 
time  of  the  action  brought  K  Osborne  was  the  indorsee  of  the  note, 
Jones  could  not  sue  in  his  own  name. 

[Jervis,  C.  J..  He  would  not  then  have  sued  without  reasonable 
and  probable  cause.] 

That  statement  does  not  apply  to  suing  in  the  name  of  Osborne,  but 
to  the  bringing  of  the  action.  There  is  no  reason  why  Osborne  might 
not  be  the  plcdntifil 

[Williams,  J.  No  doubt  it  is  possible  that  llie  defendant  Jones 
might,  from  the  nature  of  the  instniment,  have  brought  the  action  in 
the  name  of  Osborne;  but  even  so,  it  may  have  been  Inrought  for  the 
purpose  of  vexation,  and  that  must  now  be  taken  to  have  been  proved. 
The  word  ^maliciously"  must  now  be  construed  in  the  strongest 
sense  it  will  bear.] 

Here  the  defendant  Jones  bad  an  interest  in  the  action,  and  the 
object  of  the  action  was  to  get  the  money. 

[Maule,  J.  That  would  not  sustain  the  allegation  of  malice.  But 
I  observe  the  declaration  states  that  the  defendants  prosecuted  the 
said  action  in  the  said  court  against  the  now  plaintiff  until  afterwards 
when  the  said  Osborne  was  nonsuited,  and  that  afterwards  ^  it  was 
considered  that  the  said  Osborne  should  take  nothing  by  bis  said  writ 
but  that  he  and  his  pledges  should  be  in  mercy,  &&,  as  by  the  leeoid 
and  proceedings  theareof  still  remainine  in  the  said  court  more  fully 
fuid  at  large  appear.  Whereupon  and  whereby  the  suit  was  ended 
and  determined,  *by  means  of  which  premises'  the  defendant  was 
put  to  costs,  &c,  which  he  could  not  obtain  from  Osborne."  Now,  I 
do  not  wondar  at  his  not  obtainiiig  those  costs ;  he  does  not  shew 
that  there  was  any  judgment  for  costs  given  by  the  court  against 
Osb(»rne  upon  the  nonsuit ;  the  plaintiff  has  not  asked  for  his  costs, 
and,  that  suit  being  wholly  determined,  there  could  be  no  judgment 
loft  costs  in  his  favor.  He  could  not  have  judgment  for  bis  costs  uor 
less  he  assented  to  receive  them.    Chitty's  Forms,  6th  edit  91. 

PrendergasL  The  declaration  states  that  tiie  plaintiff  was  put  to 
costs  "  by  reason  of  the  premises." 

Jervis,  C.  J.  One  of  which  is  the  circumstance  of  there  being  no 
judgment  for  costs  in  his  favw,  without  which  he  was  not  entitled  to 
them. 

Maule,  J.  Possibly  an  action  may  lie  where  there  is  vexation  to 
an  extent  beyond  what  the  costs  awarded  by  the  court  will  compen- 
sate ;  but  that  can  only  be  wheie  the  party  vexed  has  asked  for  such 
costs  as  the  court  might  have  awardea  him.] 

The  objection  pointed  out  by  the  court  is  fataL  In  order  to  sup- 
port the  action  the  plaintiff  must  show  he  was  damnified.  The  only 
attempt  to  show  this  is  by  stating  that  he  could  not  obtain  the  costs 
from  a  plaintiff  against  whom  he  had  no  judgment  for  costs. 

They  also  cited  OConnell  v.  The  Queen,  11  CI.  &  F.  233;  Com. 
Dig.  ^  Action  on  the  Case  for  Receipt,"  (E,)  1 ;  £r<iy  v.  Patridf  Cio. 
Eliz.  836 ;  and  PurUm  v.  JEhmar.  i  JBos.  &  P.  205. 
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Jervis,  C.  J.  In  the  view  which  the  court  takes  of  this  case,  it  ia 
not  necessary  to  consider  the  principal  point  which  has  been  dis- 
cussed ;  because,  whether  an  action  lies  or  not,  for  bringing  and  pro- 
secuting an  action  in  the  name  of  a  third  person  maliciously  and 
without  reasonable  and  probable  cause,  whereby  the  party  against 
whom  that  action  is  brought  sustains  an  injury,  it  is  admitted  that, 
unless  an  injury  be  sustained,  no  such  action  will  lie.  It  is  also  ad- 
mitted, that  if  the  action  had  been  brought  by  a  solvent  plaintiff  and 
had  been  determined  in  favor  of  the  defendant,  and  there  had  been 
an  adjudication  of  costs  in  his  favor,  he  would  have  sustained  no  in- 
juiy,  and  would  have  had  no  action  against  the  party  who  sued  him, 
although  without  reasonable  and  probable  cause ;  because,  in  contem- 
plation of  law  at  least,  he  would  have  had  compensation  in  the  shape 
of  his  costs.  We  must,  therefore,  look  at  this  record  to  see  whether 
it  shows  that  an  injury  has  been  sustained. 

Now,  it  was  necessary,  in  this  case,  the  action  being  founded  on 
malice  and  the  want  of  reasonable,  and  probable  cause,  to  show  that 
the  original  action  was  at  an  end.  The  judgment  of  nonsuit  is  there- 
fore stated,  and  it  is  stated  in  these  words :  ^  when  the  said  L.  H. 
Osborne  was  nonsuited,  and  afterwards  it  was  considered  by  the 
said  court  that  the  said  Osborne  should  take  nothing  by  his  writ,  but 
that  he  and  his  pledges  to  grosecute  should  be  in  mercy,  &c.,"  and 
there  the  statement  of  the  judgment  terminates.  We  think  the  court 
is  bound  to  notice  that  a  judgment  of  nonsuit  entitles  the  defendant 
to  costs  if  he  applies  for  them,  and  that,  if  the  defendant  had  applied 
for  them,  judgment  for  his  costs  ought  to  have  followed.  The  mere 
obligation  of  a  judgment  against  Osborne  does  not  amount  to  an 
allegation  that  the  plaintiff  sustained  any  injury.  The  only  injury 
alleged  is  the  being  unable  to  obtain  his  costs ;  but  how  is  it  possible 
to  say  that  that  injury,  if  he  has  sustained  any,  does  not  result  from 
his  not  having  made  the  proper  application  for  them  ?  It  is  suffi- 
cient, therefore,  to  say  that  it  does  not  appear  that  the  only  injury 
relied  upon  was  not  in  consequence  of  the  act  of  the  plaintiff  himself, 
and  in  no  way  owing  to  the  defendants. 

« 

Maule,  J.  I  agree.  I  think  that  the  declaration  is  insufficient  in 
not  showing  that  any  damage  was  sustained  by  the  plaintiff  in  con- 
sequence of  the  act  of  the  defendants.  It  is  conceded  that  extra 
costs,  that  is,  costs  ultra  the  costs  awarded  by  the  court  to  a  success- 
ful defendant,  are  not  recognized  by  law.  That  being  so,  how  does 
the  case  stand  as  to  damage?  The  declaration  says  that,  in  the 
action  brought  by  the  now  defendants,  it  was  considered  that  the 
plaintiff  should  take  nothing  by  his  writ,  and  that  he  and  his  pledges 
should  be  in  mercy,  "  whereupon  and  whereby  the  said  suit  was  and 
is  wholly  ended  and  determined." .  That  is  a  correct  description  of  a 
final  judgment  on  a  nonsuit  where  no  costs  are  awarded.  In  order 
to  make  the  non-payment  of  costs  a  legitimate  subject  of  damage,  it 
must  be  shown  that  they  are  such  costs  as  properly  follow  the  judg- 
ment of  the  court  in  which  the  action  was  brought ;  but  here  it  does 
not  appear  there  were  any  such  costs,  for  here  he  was  entitled  to 
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BO  costs  unless  he  applied  for  them,  and  it  does  not  appear  he  has 
appUed.  All  he  asks  for  here  he  has  been  paid ;  that  is,  nothing.  Or 
the  case  may  be  looked  at  in  this  way :  in  an  action  in  the  nature  of 
conspiracy,  you  must  show  that  the  cause  in  which  the  plaintiff  wa» 
proceeded  against,  is  at  an  end.  That  is  shown  here.  Then,  if  any 
vexation  had  taken  place,  it  was  competent  to  the  court  in  which  that 
action  was  brought  to  award  costs  to  the  present  plaintiff:  no  costs 
were  awarded;  that  shows  that  none  were  incurred;  the  plainti£^ 
therefore,  had  all  the  recompense  he  was  entitled  to,  and  the  cause 
was  brought  to  its  proper  termination  without  the  plaintiff  having  in- 
oarred  any  costs.  The  declaration  therefore  fails  in  that  respect,  and 
tiie  judgment  must  be  arrested. 

Williams,  J.  I  am  of  the  same  opinion^  I  think  it  is  clear  that 
no  action  lies  for  commencing  and  prosecuting  an  action  in  the  name 
of  a  third  party,  without  an  allegation  of  damage  caused  to  the 
(daintiff,  even  though  it  be  alleged  that  the  action  was  brought  and 
prosecuted  with  malice  and  wShout  reasonable  and  probable  cause* 
If  such  an  action  be  brought  and  {nrosecuted  maliciously  and  without 
reasonable  and  probable  cause^  I  think  there  is  no  doubt  an  action 
will  lie  for  it,  provided  legal  damage  have  been  sustained.  The 
question,  therefore,  is,  whet^  the  dedaration  contains  any  statement 
of  legal  damage.  Now^  it  is  unnecessary  to  say  whether,  u  the  decla* 
lation  averred  the  recovery  of  costs  by  the  judgment  in  the  actkm 
prosecuted  by  the  defendants,  and  that  those  costs  had  not  been  ob« 
tained  by  the  present  plaintiff  by  reason  of  the  insolvency  of  the 
plaintiff  in  that  action,  that  would  have  been  a  sufficient  statement 
of  legal  damage ;  because  I  agree  that  there  is  no  sufficient  averment 
that  the  plaintiff  ever  gained  a  legal  right  to  costs,  and  there  is,  there- 
fore, no  averment  that  any  costs  to  which  he  had  a  legal  right  were 
not  obtained  by  him  owing  to  the  insolvency  of  Osborne,  There  is^ 
therefore,  no  averment  of  legal  damage,  and  the  plaintiff  must  fail 

Talfourd,  J.  I  am  of  the  same  opinion.  It  appears,  from  the 
whole  current  of  the  authorities  on  the  subject,  that  such  an  action  is 
only  maintainable  for  legal  injury  actually  sustained  by  the  plaintifE 
It  is  abo  clear  that  the  mere  expenditure  of  money  by  the  plaintiff  in 
consequence  of  the  action  brought  against  him  is  not  sufficient  to 
give  him  a  right  of  action,  but  only  the  non-payment  of  such  proper 
costs  as  the  court  would  award.  But  in  this  case  there  is  no  aver* 
ment  that  any  costs  were  applied  for ;  we  cannot  tell  whether  any 
were  awarded  or  not :  if  not,  it  may  have  been  owing  to  the  plaintiff's 
own  act  that  he  did  not  obtain  them.  There  is,  therefore,  no  allega- 
tion  that  any  legal  damage  had  been  sustained  by  the  plaintiff,  and 
the  action  cannot  be  maintained  B^  absolute. 
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Burton,  appellant;  Brooks,  respondent.    Burton,  appellant;  Coyb 

respondent.^ 

Korember  13, 1851. 

Parliament — Appeal -^Jurisdiction  of  Common  Pleas  ^^  Signing  Case 
—  6  Vict.  c.  18,  5.  42  —  Freehold  Interest  —  Evidence. 

Where  the  case  transmitted  to  the  Court  of  Common  Fleas  contains  no  signatore  of  the  ra- 
yising  barrister  at  ti^e  end  of  it,  the  Conit  of  Common  Pleas  cannot  entertain  the  appeal 
But  the  court  allowed  an  appeal  to  be  argued,  the  respondent  oonsenting  to  hare  the  ti^ 
nature  inserted. 

A.  case  stated  that  the  respondent,  being  minlsler  of  a  oongragatloB,  ooenpied  premises  wordi 
more  than  40*.  per  annum,  under  the  trusts  of  a  deed,  one  of  which  trusts  was  **  to  permii 
the  minister  for  the  time  being  to  reside  in  the  premises  rent  free,^  and  that  the  eyi* 
dence  of  tiie  respondent's  appointment  was  his  own  statement  tiiat  it  was  for  liib.  Thb 
legal  estate  was  in  the  troslees:  — 

J5M,  that  there  being  no  appeal  upon  oneatkniB  of  eridenoe,  the  oaie  diidoMd  an  eqiHable 
estate  for  life  in  the  respondent,  entitling  him  to  a  vott^ 


Trbse  cases,  stated  by  the  revising  banister  for  tiie  soatbem  divi- 
sion of  the  county  of  Northampton,  were  found  to  contsdn  no  signa- 
ture of  the  revising  barrister,  as  required  by  6  Vict  o.  18  s.  A2f 
but  only  the  indorsement  required  by  a  subsequent  part  of  the  same 
Hection. 

[Jervis,  C.  J.  The  63d  section  enacts,  tiiat  every  appellant  who 
^hall  intend  to  prosecute  his  appeal,  shaH,  within  the  firet  our  dayB 
of  the  next  Michaelmas  term,  transmit  to  tiie  masters  of  the  Common 
Pleas  the  statement  in  writing  ^  so  signed  by  the  said  revising  barris- 
ter as  aforesaid."  Then  the  masters  are  to  enter  tiie  appeals,  and  then 
by  section  63,  the  court  is  to  hear  the  am)eals  "  enter^  as  aforesaid." 
We  cannot  repeal  the  act  of  parliament] 

Bumfrey^  for  the  appellants  in  both  cases,  submitted,  that,  under 
section  65,  the  case  might  be  remitted  to  tiie  barrister. 

[Talfourd,  J.  The  case  can  only  be  remitted  to  the  barrister  ^  by 
whom  it  shall  have  been  signed."] 

Hayes^  for  the  respondent  in  the  first  case,  consented  to  have  the 
signature  inserted  in  the  proper  place  at  tiie  end  of  the  statement,  and 
to  take  no  objection  on  account  of  its  not  having  been  placed  there 
at  the  proper  time. 

i  21  Law  J.  Rep.  (n.  s.)  C.  P.  7.  Appeal  from  Revising  Barrister^s  Court 
s  Which  section,  afler  proyiding  that  the  reTisinjg  hamster,  when  he  has  receiyed 
notice  of  appeal,  shall,  if  ne  thinks  fit,  state  in  writing  the  facts  established  hy  the  evi- 
dence, and  liis  decision  upon  the  whole  case,  and  his  decifflon  npon  the  point  of  law  in 
qoestion  appealed  against,  enacts  that  "  the  said  banister  shall  read  the  said  statement 
to  the  appellant  in  open  court,  and  shall  then  and  there  sign  the  same ;  and  the  said 
appellant  or  some  one  on  his  behalf,  shall,  at  the  end  of  the  said  statement,  make  a 
declaration  in  writing  under  his  hand  to  the  following  effect  (that  is  to  say,)  *  I  appeal 
from  this  decision.'    And  the  said  barrister  shall  then  indone,"  &c 
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Jervis,  C.  J.  We  will  hear  the  first  case,  which  has  now  been 
signed,  and  we  are  not  supposed  to  know  when.  In  the  second,  no 
one  appears  for  the  respondent ;  therefore,  no  one  can  consent  to  the 
same  coarse  being  taken,  and  we  cannot  dispense  with  the  require- 
ments of  the  act  of  parliament  That  case  must,  therefore,  be  struck 
out  Burton  v.  Cove  struck  out 

Burton  v.  Brooks. 

The  case  stated  that  the  respondent  filled  the  office  of  minister  of 
a  dissenting  congregation,  and  occupied  a  house  and  premises  worth 
more  than  40^.  per  annum,  under  the  trusts  of  the  following  deed,  the 
legal  estate  being  in  the  trustees  of  the  deed. 

^  Upon  trust  from  time  to  time,  and  at  all  times  thereafter  to  per- 
mit and  suffer  the  said  Samuel  Deacon,  the  then  minister  of  the  said 
congregation  of  Protestant  dissenters  called  Baptists,  belonging  to  the 
said  meeting-house,  for  and  during  his  life  if  he  should  so  long  con* 
tinue  minister  of  the  said  congregation,  and  after  the  death  of  the  said 
Samuel  Deacon,  or  his  ceasing  to  be  minister  of  the  said  congregation, 
to  permit  and  suffer  the  minister  for  the  time  being,  such  minister  to 
be  from  time  to  time  elected  and  appointed  by  the  majority  of  per- 
sons of  and  belonging  to  the  said  congregation,  to  dwell,  inhabit,  and 
reside  in  the  said  cottage  or  tenement,  and  occupy  and  use  the  same 
with  the  orchard,  &c.,  thereto  belonging,  without  paying  any  rent  for 
the  same.  And  upon  this  further  trust,  from  time  to  time  and  at  all 
times  thereafter  to  permit  and  suffer  the  congregation  of  Protestant 
dissenters  called  Baptists,  whereof  the  said  Samuel  Deacon  was  then 
minister,  and  every  succeeding  congregation  of  Protestant  Baptist 
dissenters  at  Roade  aforesaid,  when  and  so  often  as  they  should  think 
fit,  to  use  the  said  erection  and  building  erected  and  biult  on  the  said 
orcbard  as  and  for  a  meeting-house,  &c." 

The  case  also  stated  that  the  evidence  of  the  respondent's  appoint- 
ment was  his  own  statement,  that  it  was  general  and  for  life. 

It  was  objected  that  the  respondent  under  the  circumstances  above 
stated  did  not  take  a  freehold  interest  The  revising  barrister  decided 
that  he  did,  stating  a  case  in  which  the  above  facts  were  set  forth. 

Humfrey^  for  the  appellant  The  respondent  in  this  case  was  a 
mere  tenant  at  will.    Doe  d.  NichoU  v.  WKaeg,  10  B.  &  C.  72L 

[Maule,  J.  That  case  only  decides  -that,  the  legal  estate  being  in 
the  trustees,  they  might  eject  the  minister ;  here,  if  the  trustees  brought 
an  ejectment,  they  would  be  breaking  their  trust  It  is  quite  consist- 
ent with  the  decision  in  tliat  case  that  the  respondent  may  here  be  an 
equitable  tenant  in  fee.] 

There  is  no  evidence  in  this  case  that  he  was  appointed  for  life. 

[Maule,  J.      The  revising  barrister  says,   "  The  evidence  of  his 
appointment  was  his  own  stetement  that  it  was  general  and  for  life.*' 
The  statute  gives  no  appeal  "  upon  the  admissibility  or  effect  of  any 
evidence  adduced  in  any  case  to  establish  any  matter  of  fact  only. 
Section  65.] 
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Jerais,  C.  X  The  revising  baxrister  finds  that  the  evidence  of  the 
respondent's  appointment  is  lus  own  statement  that  it  is  for  life.  The 
statute  gives  no  appeal  upon  questions  of  fact  or  admissibility  of  evi- 
dence. The  respondent  is,  therefore,  found  to  be  appointed  for  life, 
and  holding  under  the  trusts  of  the  deed.  He  has,  therefore,  an  equi* 
table  life  estate,  and  the  dedsion  of  the  revising  barrister  must  be 
affirmed 

Maule,  J.,  Williams,  J.,  and  Talfoubd,  J.,  concurred. 

Appeal  dismissedj  with  eosti. 


Beamish,  appeUanty  v.  Overseebs  of  Stoke,  respondents?^ 

KoTeihber  18, 1851. 

ParKament  -—  Qmntif  Vote  •»  Mortgagor  in  Possession  -^  Building 
Society  —  Payments  in  Reduction  of  Mortgage  Debt -^  Anmud 
Value  of  Estate  — 8  Hen.  6  c.  7  —  6  4-  7  Firt.  c.  18,  s.  74. 

Tho  daimant,  a  member  of  ft  bnUtBg  societj,  pfardiMed  Isnd  of  flie  jearlj  ralne  of  6/.  and 
morteaffed  it  to  the  trustees  of  the  society  for  the  amoant  of  the  purchase-money,  which 
they  had  advanced  to  him.  He  was  also  a  holder  of  three  shares  m  the  society.  By  the 
rales  of  the  society  he  was  boand  to  pay  la.  6</.  weekly  for  each  shaie  (11/.  I4a.  per  annum.) 
And  by  the  mortgage,  whidi  waa  in  acooxdanee  with  the  rales  of  the  society,  power  waa 
reserved  to  the  trustees,  on  neglect  or  refusal  to  observe  any  of  the  regulations,  &c  to  sell 
the  premises,  &C.,  and  receive  the  rents.  By  Uie  mortgage  a  sum  equal  to  5/.  per  cent  as 
prepiium  for  prior  advances  waa  to  be  and  was  seeni«d ;  and  the  sum  fixed  to  be  paid  for 
mcidental  expenses  was  Bs,  per  annum,  which  waa  also  seemed.  Of  the  lit  lU.  per  annum, 
2/.  16<.  was  appropriated  to  the  payment  of  interest  on  the  money  still  due  upon  the  mort- 
gage, and  for  mcidental  expenses,  and  the  remainder  was  taken  in  part  dischaige  of  the 
mortgage  debt,  and  a  receipt  given  from  time  to  time :  -— 

Seld,  that  the  whole  1 1{^  14s.  must  be  deducted  iVom  tiie  annual  value  of  the  estate,  and  ihera- 
foie  thai  the  cbumant  had  not  anrestata  of  the  value  of  for^  shillinga  by  the  year,  with^ 
the  meaning  of  the  8  Hen.  6,  c.  7y  and  the  6  4  7  Viet  c.  18,  s.  74,  and  ws«  not  entitled  to 
a  vote  for  a  knight  of  the  shu;^ 

The  following  case  was  stated  for  the  opinion  of  the  court,  by  the 
revising  barrister  for  the  northern  division  of  Warwickshire. 

The  claimant,  J.  S.  Beamish,  is  a  member  of  the  Coventry  and 
Warwickshire  Benefit  Building  and  Investment  Society  (established 
tinder  the  6  &  7  Will.  4,  c.  32,)  in  which  he  held  three  shares.  The 
rules  of  the  society  are  duly  certified  and  allowed  by  the  barrister. 
Bules  6,  and  7,  require  each  member  to  pay  Is,  6rf.  weekly  for  every 
share  he  may  hold,  and  rule  12,  provides,  ^*  That  all  members,  upon 
receiving  the  amount  advanced,  shall  execute  to  the  trustees  for  the 
time  being  a  legal  mortgage  for  the  property  offered  as  a  security,  to 
secure  to  them  the  sum  he  may  be  indebted  to  the  society,  with  a 
premium  for  prior  advances  equal  to  6/.  per  cent,  per  annum  for  inci» 
dental  expenses  as  the  committee  shall  fix,"  in  which  mortgage,  power 
is  to  be  reserved  for  the-  trustees,  "  in  case  the  member  taking  the 

1  21  Law  J.  Bep.  (i¥.  s.)  C.  P.  9 ;  Appeal  fxom  Bevising  Banister^s  Ck>iirt 
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same  (advance)  shall  at  any  time  thereafter  fail,  neglect  or  refuse  for 
twenty-six  weekly  meetings  to  pay,  observe  and  penorm  all  or  any  of 
the  subscriptions,  payments,  covenants,  agreements  and  regulations 
on  his  part  respectively  to  be  paid,  observed  and  performed,  —  to  re* 
ceive  the  rents  of  the  premises  and  sell  the  same  as  therein  mention* 
ed,  and  also  retain  to  themselves  on  account  of  the  society  the  full 
amount  of  all  and  every  subscriptions  and  premium  which  would, 
according  to  the  rules  and  regulations  for  the  time  being  of  the  society, 
have  thereafter  become  payable  by  such  member  as  if  the  same  were 
then  in  arrear."  It  also  provides,  that  if  any  member  shall  be  desirous 
of  redeeming  his  security  the  committee  shall  ^  settie  the  terms  (ac<* 
cording  to  the  particular  circumstances  of  each  case)  on  which  the 
member  shall  be  allowed  to  redeem,  and  upon  compliance  with  such 
terms,  &c.  the  deeds  are  to  be  given  up  and  a  receipt  indorsed." 

On  the  19th  of  October  1850  the  plaintiff  became  the  purchaser  in 
fee-simple  of  a  piece  of  building  land  in  the  said  parish  of  Stoke,  of 
the  annual  value  of  62.,  and  received  a  conveyance  and  entered  into 
possession,  and  on  the  20th  of  October  executed  a  mortgage  thereof 
to  the  trustees.  At  the  date  of  the  mortgage  the  society  had  ad- 
vanced to  the  claimant  842. 14^. 

£    ».  d. 

Purchase  money  of  land 71  11  3 

I^e^al  expenses 4    16 

Incidental  expenses  at  2s,  per  share,  6s. 

per  annum    1  19  0 

Premium  at  the  rate  of  52.  per  cent  inter- 
est on  the  balance  of  65/.  15s.  3d.  then 
unpaid  on  three  shares  until  the  same 
oonld  be  paid  bj  the  weekly  payments  of 
Is.  6d,  per  share,  or  4s.  6d.  per  week        7    2  3 

Total . .  Je84  14  0 

This  mortgage  is  still  unsatisfied,  but  the  ordinary  contributions  of 
Is.  6(L  per  -share,  or  4^.  6d.  weekly  (required  to  be  paid  by  the  claim- 
ant agreeaUy  to  the  proviso  in  the  mortgage-deea,  and  the  rules  of 
the  society,  on  account  of  both  principal  and  interest)  amount  to  the 
sum  of  lit  145.  per  annum.  No  default  has  been  made  in  payment 
of  the  contributions,  and  the  claimant  has  always  been  and  is  now  in 
the  actual  possession  of  the  property. 

On  the  30th  of  January  lo51  the  sum  then  remaining  unpaid,  and 
actually  due  to  the  society  from  the  claimant  in  accordance  with  the 
rules,  was  47^  lO^.  3(2.,  and  since  that  time  on  receipt  of  the  ordinary 
contributions  to  the  society  by  the  secretary  they  have  been  appro- 
priated bv  him  from  time  to  time^  in  his  accounts  with  the  claimant 
in  the  following  proportion  and  manner,  viz.  8L  18s,  in  part  liquida- 
tion of  the  principal  of  the  mortgage  debt,  6s.  for  incidental  ex- 
penses (being  the  expenses  of  working  the  society,)  and  2/.  10^.  for 
premium  or  interest  calculated  on  the  amount  of  principal  money 
then  remaining  unpaid  to  the  society. 

For  the  claimant  it  was  contended,  that  the  contributions  of  45.  6dL 
weekly  for  the  three  shares  ought  not  to  be  deducted  from  the  annual 
value  of  the  qualification,  but  only  so  much  thereof  (viz.)  21. 16s.  per 
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annum  as  was  charged  for  incidental  expenses  and  interest  on  the 
said  principal  of  47/.  lO^.  3^.  due  on  the  30th  of  January  last,  on  pay* 
ment  of  which  on  that  day  the  trustees  must  have  indorsed  a  receipt 
on  the  mortgage-deed  pursuant  to  the  5th  section  of  the  act,  and  the 
12th  rule  of  the  society,  which  would  leave  3/.  As,  as  the  annual  value 
of  the  claimant's  interest  in  the  property,  and  the  rest  of  the  contri- 
butions must  be  taken  to  be  and  were  specified  repayments  of  the 
principal  money  remaining  due  on  the  mortgage. 

On  the  part  of  the  objector,  it  was  contended  that  the  arrangement 
between  the  claimant  and  the  building  society  is  in  substance  and 
effect  a  mortgage,  whereby  the  amount  and  the  interest  were  secured 
and  made  payable  by  weekly  instalments  or  '<  contributions,"  and  that 
such  "  contributions"  were  in  law,  as  well  as  in  fact,  an  annual  charge 
upon  the  estate  beyond  the  annual  value,  thereby  reducing  the  present 
interest  of  the  claimant  therein  to  less  than  the  value  of  405.  by  the 
year  above  all  charges. 

I  was  of  opinion  that  the  weekly  payment  of  45. 6e2.,  for  which  the 
claimant  was  liable  under  the  rules  of  the  society,  and  which  was  se- 
cured by  mortgage,  was  a  charge  upon  the  estate,  and  should  be  de- 
ducted from  the  annual  value  thereof,  and  that  such  deduction  reduced 
the  annual  value  of  the  estate  below  405.,  and  I  erased  his  name  from 
the  list  of  voters.  If  the  Court  of  Common  Pleas  should  be  of 
opinion  that  only  so  much  of  the  said  weekly  payment  of  45.  GcL  as 
was  payable  in  respect  of  interest  and  expenses,  namely,  amounting 
to  the  sum  of  2L  I65.  per  annum,  ought  to  be  deducted  from  the  an- 
nual value  of  the  claimant's  property,  then  the  claimant's  name  was 
to  be  restored  to  the  list  of  voters.  If  otherwise,  his  name  was  to  re- 
main erased. 

Keane^  for  the  appellant.  The  decision  of  the  revising  barrister 
was  wrong.  The  whole  payment  of  45.  6dL  weekly  ought  not  to  be 
deducted  from  the  value  of  the  claimant's  estate,  but  only  so  much 
of  it  as  he  was  bound  to  pay  for  interest  or  premium  and  the  inci- 
dental expenses  of  the  society ;  all  the  rest  was  merely  money  paid 
by  him,  for  which  from  time  to  tjme  a  receipt  was  indorsed,  and 
which  was  deducted  from  the  original  mortgage  loan.  Every  such 
payment  went  to  enlarge  his  estate.  By  the  6  &  7  Vict.  c.  18.  s.  74, 
the  mortgagor  in  actual  possession  has  a  vote  notwithstanding  such 
mortgage.  Then,  it  has  been  decided  that  he  must  still  have  a  suffi- 
cient estate,  in  value,  to  come  within  the  requirements  of  former 
statutes,  although  that  estate  may  now  be  an  equitable  estate  instead 
of  a  legal  freehold.  Copland  v.  Bartlettj  6  Com.  B.  Rep.  18 ;  s.  c.  18 
Law  J.  Rep.  (n.  s.)  C.  P.  60.  The  question  is  whether  the  claimant 
here  has  an  equitable  estate  of  the  required  value  within  the  mean- 
ing of  the  8  Hen.  6,  c.  7,  which  requires  the  votes  to  be  those  of  per- 
sons who  have  "land  to  the  value  of  405.  by  the  year  at  least  above 
all  charges."  The  words  in  the  French  are  "outre  les  reprises." 
What  the  claimant  here  pays  besides  the  sum  for  the  interest  and 
expenses  is  not  a  "reprise"  or  "charge";  it  is  an  outgoing  of  which 
he  has  the  benefit,  and  by  which  he  is  gradually  purchasing  a  free- 
hold. 
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[Maule,  J.  Can  he  ^<  expend  40^.  by  yeax  as  afore  is  said,"  that  is, 
"  above  all  charges."] 

Yes,  he  actually  expends  3^.  Ad.  in  addition  to  the  2U  16^.  out  of 
his  estate  in  order  to  enlarge  it. 

[Maule,  J.  The  tnie  criterion  is,  whether  a  tenant  would  take  it 
from  year  to  year  and  pay  all  the  charees,  and  give  the  claimant  40& 
a  year  for  it.  He  referred  to  Lee  v,  aUchinsoUj  8  Com.  B.  Rep.  16 ; 
8.  c.  20  Law.  J.  Rep.  (n.  s.)  C.  R  4 ;  1  Eng.  Rep.  329.] 

That  case  was  oecided  partly  upon  the  28  Gea  3,  c.  36,  s.  6,  con- 
taining the  freeholder's  oath ;  but  that  statute  was  repealed  by  the 
29  Geo.  3,  c.  18. 

[Jervis,  C.  J.  The  court  did  not  decide  upon  that  act,  but  merely 
said  that  the  freeholder's  oath  therein  contained  was  a  good  key  to 
the  right  exposition  of  the  8  Hen.  6,  c  7.  The  judgment  of  my 
Brother  Maule  is  more  accurately  reported  in  8  Com.  B.  Rep.  than  in 
20  Law  J.  Rep.  from  which  it  might  appear  that  the  decision  had 
turned  on  the  28  Geo.  3,  c  36.] 

Beavan^  for  the  respondents.  The  case  falls  within  the  principle  of 
Lee  V.  HutckinsaiL  The  estate  is  worth  6/L  per  annum,  and  the 
claimant  can  only  retain  possession  by  paying  112. 14«.  per  annum. 

Keane  replied. 

Jervis,  C.  J.  It  seems  to  me  that  this  case  is  governed  by  Lee  v, 
*  JBtUchinson,  following  the  principle  of  the  case  of  Copland  v.  BariletL 
I  think  the  true  rule  in  these  cases  is  not  to  enter  into  minute  dis- 
tinctions to  discover  how  the  statute  might  possibly  be  evaded ;  but  to 
look  at  the  true  amount  of  interest  the  claimant  has ;  the  true  value 
of  the  estate  per  annum  to  him.  In  this  case  the  estate  itself  is 
worth  6L  per  annum ;  but  in  order  to  keep  possession  of  it,  he  has  to 
pay  a  sum  for  interest  and  expenses,  and  for  the  deduction  of  the 
principal  money  due,  amounting  to  Hi  and  upwards  every  year. 
Therefore,  at  present,  the  estate  is  worth  nothing  per  annum  to  him. 
Suppose  he  were  to  go  on  paying  this  sum  for  twenty  years,  and  at 
the  end  of  that  time  were  to  commit  a  forfeiture  by  breach  of  any  of 
the  conditions  of  the  mortgage,  he  would  then  lose  his  estate  alto* 
gether ;  and  yet,  if  the  present  claimant  is  now  entitled  to  a  vote,  he 
might  go  on  voting  during  the  whole  of  those  twenty  years  on  what 
would  then  amount  to  no  qualification  at  alL  It  seems  to  me  that 
the  respondents  axe  entitled  to  our  judgment. 

Maule,  J.  If  we  held  that  this  was  a  good  vote,  we  should,  I  think, 
be  obliged  to  hold,  if  a  man  purchased  land  for  more  than  it  is  worth, 
and  did  not  pay  the  money,  but  covenanted  to  charge  it  on  the  land 
with  interest,  that  yet,  being  in  possession  of  the  land,  he  would  be 
entitled  to  a  vote,  aJthotigh  in  that  case  the  estate  would  be  nothing 
at  alL  I  think  that  this  case  is  substantially  within  the  principle  of 
Lee  V.  Hutchinson. 
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Williams,  J.    I  think  the  fonner  decisions  govern  this  case,  and 
see  no  reason  to  depart  from  them. 

Talfourd,  J.,  concurred.  Decision  affirmed. 


Pownall,  Appellant,  r.  Hood,  Respondent^ 

November  IS,  1851. 

Parliament — Practice  on  hearing  Appeals —  Vote  of  Person  employed 
in  collecting  Customs — Occasional  Employment —  Tide- Waiter -^ 
22  Geo.  3,  c.  41,  s.  1. 

Where  no  counsel  appears  for  the  respondent,  the  oonnsel  for  the  appellant  will  be  heard, 
upon  proving  service  of  the  notice  of  appeal. 

Bj  the  22  Geo.  3,  c.  41,  8.  1,  "  No  commissioner, '&c.,  or  other  officer  or  person  whatsoever 
concerned  or  emploved  in  the  charging,  collecting,  levying,  or  managing  the  customs,  or 
any  branch  thereof,^'  is  to  have  a  vote.  An  "extra-glut  tide-waiter^*  is  a  person  whose 
name  is  on  a  list,  confirmed  by  the  commissioners  of  customs,  of  persons  ready  to  act  aa 
occasional  tide-waiters  in  boarding  vessels  for  the  purpose  of  watching  the  cargoes  to  be 
examined  by  the  proper  officer  of  me  customs,  and  liable  to  be  called  on  to  act  whenever 
^ere  may  be  occasion.  He  is  paid  by  the  job,  and  makes  the  declaration  required  by  8  ft 
9  Vict  c  85,  s.  10,  once  for  all  upon  his  appointment,  which  declaration  is  made  by  ul  the 
officers  of  the  customs :  — 

Bdd,  that  such  a  person  is  **  an  officer  or  person  employed  in  the  collecting  the  customs,** 
and  is  not  entitled  to  a  vote. 

The  following  case  was  stated  for  the  opinion  of  the  court,  by  the 
revising  barrister  for  the  borough  of  Harwich. 

Case.  An  objection  was  duly  taken  by  Edward  Pownall  to  the 
name  of  William  Hood  being  retained  on  the  list  of  persons  entitled  to 
vote  for  the  borough,  on  the  ground  that  he  had,  during  the  qualifying 
year,  been,  and  still  was,  one  of  the  class  of  persons  commonly  callea 
extra  or  glut  tide-waiters,  and,  as  such,  disqusdified  from  so  voting  by 
virtue  of  the  statute  22  Geo.  3,  c.  41. 

It  appeared  that  ordinary  tide-waiters  are  officers  appointed  directly 
bv  the  Lords  Ck>mmissioner8  of  Her  Majesty's  Treasury,  and  that 
their  duty  is  to  board  vessels  entering  the  port,  for  the  purpose  of 
watching  and  taking  charge  of  the  cargoes  until  they  can  be  exa- 
mined by  the  proper  officers  of  the  customs ;  but  there  being  some- 
times a  glut  of  business  of  that  description,  owing  to  the  arrival  of  a 
great  number  of  vessels  at  once,  the  collector  of  customs  (who  is  him- 
self an  officer  appointed  by  the  Lords  of  the  Treasury,  on  the  selection 
and  recommendation  of  the  Board  of  Customs)  is  empowered,  by  a 
general  authority  from  the  said  Board,  to  keep  a  list  of  persons,  who 
are  to  be  ready  to  act  as  occasional  or  extra  tide-waiters,  whenever 
the  business  for  that  department  may  be  in  excess,  and  who  are  for  that 
reason  called  extra  or  glut  tide-waiters.     These  persons  are  selected 
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and  nominated  by  the  collector  of  customs,  by  virtue  of  the  afoiesaid 
general  authoiity,  at  bis  own  sole  discretion,  and  their  appointmefit  it 
confirmed  by  the  Board  of  Customs  as  a  matter  of  course.  When 
appointed  and  placed  upon  the  said  list,  they  are  liable  to  be  called 
upon  to  act  as  tide-waiters  whenever  there  may  be  occasion  for  their 
services,  being  paid  by  the  job,  according  to  a  certain  rate  of  remu* 
neration,  by  the  collector  of  customs,  who  makes  a  monthly  report  of 
such  payments  and  of  the  work  in  respect  of  *which  they  were  made, 
to  the  Kevenue  Department  That  extra  tide-waiters  make,  once  for 
all,  the  same  declaration  of  of&ce  that  is  made  by  all  other  officers  of 
the  customs  on  their  appointment ;  and  when  once  placed  upon  the 
said  list,  they  remain  there  until  they  resign,  or  decline  to  act  when 
called  upon,  or  are  discharged  for  misconduct 

The  said  William  Hood  was  placed  upon  the  said  list  in  Novem* 
ber,  1849,  and  has  ever  since  remained  thereon,  and  has  been  re- 
peatedly employed  as  an  extra  tide-waiter  during  the  last  twelve 
months.  The  only  objection  to  him  was  that  above  mentioned.  Be* 
ing  of  opinion  that  the  said  William  Hood  was  not,  under  the  cir^ 
cumstances  above  stated,  inci^pacitated  from  voting  in  the  election  of 
members  to  serve  in  parliament,  I  overruled  the  objection,  and  retained 
his  name  upon  the  list  of  voters. 

Ktnglakej  Serj.^  for  the  appellant  [No  one  appealed  for  the  m* 
spondent.]  The  service  of  the  notice  required  by  the  6  &  7  Vict  c.  18, 
s.  62,  was  duly  proved. 

[Jervis,  C.  J.  Can  we  hear  you?  I  can  understand  why  we 
should  reverse  the  decision,  if  the  party  does  not  appear  to  support 
his  vote ;  but  it  does  not  seem  right  that  we  should  bind  the  public 
by  our  decision,  after  hearing  an  argument  on  one  side  only.] 

The  practice  seems  to  have  been,  to  call  on  the  appeUant  to  shew 

rounds  for  reversing  the  decision.    Powell  v.  CaswdUy  19  Law  J.  Rep. 

[n.  s.)  C.  P.  27 ;  Fox  v.  Davies^  6  Com.  B.  Rep.  11 ;  s.  c.  18  Law  J. 

jp.  (n.  s.)  C.  p.  48. 

[Maule,  J.  By  section  64  of  the  6  &  7  Vict  c  18,  «  No  appeal 
shall  be  heard  by  the  said  court  in  any  case  where  the  said  respondent 
shall  not  appear,  unless  the  said  appellant  shall  prove  that  due  notice 
of  his  intention  to  prosecute  such  appeal  was  given  or  sent  to  the 
respondent"  That  seems  to  infer  that  upon  proof  of  such  due  notice, 
the  appeal  will  be  heard. 

Jervis,  C.  J.   I  am  afraid  we  must  hear  you,  but  it  is  unsatisfactory^ 

The  question  is,  whether  the  respondent  is  disqualified  by  the  22 
Geo.  3,  c  41,  s.  1.  That  section  enacts,  "  That  no  commissioner, 
collector,  controller,  searcher,  or  other  officer,  or  person  whatsoever 
concerned  or  employed  in  the  charging,  collecting,  levying,  or  manag- 
ing the  customs,  or  any  branch  or  part  thereof,  shall  be  capable  of 
gjiving  his  vote  for  the  election  of  any  knight  of  the  shire,  commis- 
sioner, citizen,  burgess,  or  baron  to  serve  in  parliament"  By  the 
same  section,  penalties  are  imposed  upon  parties  voting,  and  their 
votes  declared  void.  The  respondent  in  this  case  comes  within  the 
words  of  the  statute;  he  is  an  officer  or  person  employed  in  the 
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eharging,  collecting  or  levying  the  cnstoms.  It  is  clear  that  ordinary 
tide-waiters  are  within  the  meaning  of  the  above  section.  The  only 
difference  between  them  and  the  respondent  is,  that  they  are  always 
employed,  he  only  when,  from  an  excess  of  work  of  that  kind,  his 
services  are  required.  He  receives  a  regular  appointment,  and  is  liable 
to  be  called  upon  at  any  moment ;  and  is  within  the  mischief  intend- 
ed to  be  provided  against  by  the  statute^  being  under  the  control  of 
his  superior  officers.  In  the  case  of  Htxrris  v.  Fudger^  Falc.  &  P, 
Elec.  Gas.  353,  the  vote  of  a  glut  tide-waiter  was  held  good  by  a 
committee  of  the  House  of  Commons ;  but  that  decision  cannot  be 
supported.  The  case  here  finds  that  the  claimant  had  made  the 
declaration  required  by  8  &  9  Vict  c.  86,  s.  10,  by  which  he  must  have 
declared  that  he  will,  take  nothing  for  any  of  the  duties  of  his  employ- 
ment, except  his  salary  and  what  is  allowed  him  by  law,  or  by  any 
roecial  order  of  the  Commissioners  of  the  Treasury  or  the  Customs. 
This  shews  that  he  is  entirely  subject  to  the  commissioners,  both  as 
regards  his  employment  and  his  remuneration.  He  cited  Cooper  v. 
J^rriSy  7  Man.  &  G.  97 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  C.  P.  72 ;  and 
Hie  King  v.  Salisbury^  5  Car.  &  P*  155. 

Jervis,  C.  J.  I  am  of  opinion,  that  the  decision  of  the  revising 
bamster  was  wrong,  and  ought  to  be  reversed.  There  is  no  doubt 
that  a  glut  tide-waiter  is  directly  within  the  mischief  intended  to  be 
provided  against,  being  liable  to  the  influence  of  the  government 
which  appoints  him*  But  that  alone  would  not  be  sufficient,  unless 
he  does  come  .within  the  provision  of  the  act  of  parliament.  I  think 
that  the  facts  stated  in  the  case  shew  that  he  is  an  officer  or  person 
employed  in  levying  the  customs  within  the  meaning  of  22  Geo.  3, 
c  41.  An  occasional  tide-waiter  is,  of  course,  employed  less  con- 
stantly than  a  reguleur  tide-waiter ;  but  the  case  finds  that  when  his 
name  is  on  the  list  he  is  bound  to  be  ready  to  act,  and  liable  to  be 
called  away  from  his  other  work  when  his  services  are  required.  In 
what  respect,  then,  does  his  employment  differ  firom  the  other?  It 
only  differs  in  this :  that  the  one  is  more  constantly  employed,  and 
paid  by  a  salary ;  the  other  employed  less  constantly,  and  paid  by 
the  job.  I,  therefore,  think  that  the  case  is  within  the  mischief  in- 
tended to  be  provided  against,  that  it  is  provided  for  by  the  act  of 
parliament,  and  that  the  decision  must  be  reversed. 

Maule,  J.  I  am  of  the  same  opinion.  I  think  it  is  clear  that  a 
glut  tide-waiter  is  an  officer  employed  in  the  collection  of  customs. 
It  is  found  that  he  holds  his  office  on  the  terms  of  being  ready  to  act 
whenever  called  tipon.  He  must  always  be  at  his  post,  and  ready 
when  called  upon  to  do  his  work.  The  only  thing  that  gives  any 
color  for  holding  that  his  case  differs  from  that  of  other  officers  is, 
that  the  measure  of  his  payment  is  to  be  the  work  he  does,  whereas 
they  are  paid  on  a  ^i^rent  system  But  I  think  that  he  is  paid  not 
only  for  what  he  does,  but  for  being  ready  to  do  his  work  in  the  col- 
lection  of  customs  whenever  he  is  called  upon.  I  do  not  think  that 
this  mode  of  payment  prevents  him  firom  being  a  person  employed 
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in  the  collecting  the  customs,  but  that  he  is  very  clearly  within  that 
definition.  He  is  also  within  the  mischief  contemplated  by  the  acl^ 
and  if  so,  perhaps  more  clearly  so  than  any  other  person;  because  he 
may  be  called  upon  to  act  or  not,  and  so  enabled  to  earn  money  or 
not,  at  the  will  of  his  superiors,  and  is  thus  completely  under  their 
control ;  and  if  he  refused  to  vote  according  to  their  pleasure,  they 
might  refuse  to  continue  to  employ  him.  I  think  the  decision  of  thia 
revising  barrister  wrong,  and  that  it  must  be  reversed. 

Williams,  J.,  and  Talfottbd,  J.,  concurred. 

Decision  reversed 


PowNALL,  Appellanti  v.  Dawson,  Respondent^ 

Korember  13, 1851. 

ParKament  —  Borough    Vote  —  Buildings  — •  ChrUinuous  Structure  — 

Occupation  —  2  Will  4»  c.  45,  s.  27. 

The  premises  in  respect  of  which  a  TOte  for  a  borough  was  claimed,  under  2  Will  4,  c  49^ 
8. 27,  consisted  of  a  two-stalled  stable,  built  of  brick,  with  another  brick  building  annexed,  but 
of  a  lower  elevation,  and  to  which  also  a  wooden  building  was  annexed,  in  uiree  compart 
ments,  each  of  which,  as  well  as  the  two  brick  buildings,  had  an  opening  into  the  same  }wd; 
but  there  was  no  internal  commnnication.  All  three  were  occupied  together  under  thd 
same  landlord,  and  used  by  the  claimant  for  a  wheelwright's  business. 

HeU  that  this  was  "  a  building  "  within  tiie  meaning  of  the  statute. 

The  following  case  was  stated  by  the  revising  barrister  of  the 
borough  of  Harwich,  for  the  opinion  of  the  Court  of  Commom 
Pleas. 

Case.  An  objection  was  duly  taken  by  Edward  Povmall  to  the 
name  of  Daniel  Dawson  being  retained  on  the  list  of  persons  entitled  to 
vote  for  the  borough  in  respect  of  the  occupation  of  property  within  the 
parish  of  St  Nicholas,  the  name  of  the  said  Daniel  Dawson  being 
thus  entered  on  the  said  list:  first  column, "  Name,  Daniel  Dawson;'' 
second,  "  Residence,  West  Street;"  third,  "  Qualification,  workshop, 
stable,  and  garden;"  fourth,  "  Situation  of  property,  Out  part  west- 
ward." 

The  ground  of  the  said  objection  was,  that  the  "  stable  "  and  "work- 
shop" were  not  so  situated  with  respect  to  each  other  that  they 
could  be  united  so  as  to  form  a  qualincation,  or  part  of  a  qualifica- 
tion. 

The  premises  described  in  the  third  column  of  the  above  entry,  con- 
sisted of  a  two-stalled  stable,  with  hay-loft  over  it,  built  of  brick;  an- 
nexed to  which,  but  of  a  lower  elevation,  was  another  brick  building, 
to  which  again  was  annexed  an  irregular  wooden  building,  divided 
into  three  compartments.     Each  of  these  compartments,  as  well  as 
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each  of  the  two  brick  buildings,  had  a  door  in  front  opening  into  a 
yard,  one  side  of  which  was  bounded  by  this  row  of  buildings,  the 
opposite  side  by  a  high  wall  in  which  was  a  door  opening  into  the 
garden,  which  was  also  completely  surrounded  by  a  high  brick  wall. 
The  end  of  the  yard  fronting  the  street  was  inclosed  by  folding 
w^ooden  gates,  and  the  opposite  end  by  a  high  blank  wall.  The 
voter  was  a  wheelwright  and  coach-builder  by  trade,  and  used  all  the 
buildings  above  mentioned  for  the  purposes  of  his  said  trade,  which 
he  carried  on  there.  He  had  never  used  the  stable  as  such,  but  al- 
ways as  a  painting  shop.  The  adjoining  brick  building  he  had  used 
as  his  carpentering  shop,  and  the  several  compartments  of  the  wooden 
building  as  places  of  deposit  for  the  rough  materials  of  his  trade,  and 
as  stands  for  gigs  and  other  carriages  of  his  construction  or  which 
were  left  with  him  for  repair.  The  three  buildings,  or  portions  of 
building,  above  mentioned  were  closely  annexed  to  each  other,  but 
there  was  no  internal  communication  between  any  of  them,  except  a 
door  between  the  two  compartments  of  the  wooden  building  which 
were  used  as  stands  for  carriages.  The  whole  of  the  premises  were 
occupied  by  the  voter  under  one  landlord,  and  at  a  yearly  rent  of 
10/.,  which  was  admitted  to  be  the  clear  yearly  value  of  them,  and 
the  only  ground  of  objection  to  him  was  that  above  mentioned. 

Being  of  opinion  that  the  common  purpose  for  which  the  whole 
row  of  buildings  was  used  and  its  complete  inclosure  in  the  yards 
gave  it  the  character  of  a  single  building,  I  disallowed  the  objection, 
and  retained  the  name  of  Daniel  Dawson  in  the  list. 

Kinghkey  Ser/.^  for  the  appellant  The  question  is,  whether  the 
case  shews  that  the  respondent  was  in  occupation  of  a  building 
of  the  value  of  lOL  It  is  submitted  that  these  contiguous  buildings 
mentioned  in  the  case  do  not  form  a  building  within  the  mean- 
ing of  the  act  2  Will.  4,  c.  45,  s.  27.  It  has  been  held  that  for 
the  purposes  of  that  section  no  two  buildings  can  be  united  together 
so  as  to  confer  a  vote.  D^whurst  v.  Feilden^  7  Man.  &  6. 183 ;  s.  c. 
14  Law  J.  Rep.  (n.  s.)  C.  P.  126. 

[Maule,  J.  In  that  case  there  was  a  discontinuity.  The  build* 
ings  were  far  apart.] 

Powell  v.  JVtcc,  4.  Com.  B.  Rep.  106 ;  s.  c.  16  Law  J.  Rep.  (n.  s.) 
C.  P.  139,  shews  that  separate  buildings  cannot  be  united  for  the 
purposes  of  the  franchise,  though  occupied  for  the  purposes  of  a  farm, 
unless  they  are  all  within  the  same  curtilage. 

[Maule,  J.  Here  the  buildings  are  continuous  and  imder  one 
roof.] 

There  ought  to  be  an  internal  communication  in  order  to  make 
them  one  building.  Jolliffe  v.  Ricey  6  Com.  B.  Rep.  1 ;  s.  c.  18  Law 
J.  Rep.  (n.  s.)  C.  p.  25.  Wilde,  C.  J.,  in  that  case  says,  "  There  is 
some  sort  of  internal  communication."  Unless  that  had  been  so,  the 
case  would  have  been  the  same  as  the  present,  and  the  two  buildings 
could  not  have  been  held  to  form  one.  In  this  there  is  no  internal 
communication,  and  the  roofs  are  not  on  the  same  level 
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[Maule,  J.  '^The  same  roof,"  in  the  cases  cited,  does  not  mean  a 
continuous  set  of  rafters.] 

It  may  be  admitted  that  the  roof  might  be  considered  one,  if  there 
was  an  internal  communication. 

[  Maule,  J.     That  would  make  the  three  roofs  one  ?] 

He  also  cited  Wrig'ht  v.  Tke  Tovm  Clerk  of  Stockport^  5  Man.  &  G. 
33 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  C.  P.  50,  and  Toms  v.  LuckeU^  5  Ck>m. 
B.  Rep.  23 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  C.  P.  27. 

Jervis,  C.  J.  In  this  case,  as  in  the  last,  {Pownall  v.  Bbodj)  it 
turns  out  that  there  really  is  no  question  when  the  facts  are  ascer» 
tained.  All  the  decisions  bearing  upon  the  point  have  been  very 
properly  brought  before  the  court  by  my  brother  Kinglake ;  but  when 
examined  they  are  all  authorities  against  the  appellant.  I  am  of 
opinion  that  these  buildings  are  all  under  the  same  roof,  and  that 
they  are  continuous  buildings  having  communication  with  one 
another  by  a  yard,  and  all  occupied  by  the  same  person,  and  that 
they  form  one  building  within  the  decisions  and  the  act  of  parlia- 
ment 

Maule,  J.  I  think  that  the  respondent  gained  a  vote  by  the  occu- 
pation of  a  building  of  the  value  of  10/.  The  thing  in  respect  of  the 
occupation  of  which  the  vote  is  here  gained  is  an  aggregate  of  a 
brick  building,  a  two-stalled  stable,  and  a  workshop  bmlt  of  wood, 
and  divided  into  three  compartments.  These  buildings  are  all  occu- 
pied by  one  man  and  used  for  one  business;  and  they  are  not  separate, 
but  annexed  to  each  other ;  they  may  have  been,  and  probably  were, 
all  built  at  ^nce  with  a  view  to  one  occupation,  although,  perhaps, 
what  is  called  the  stable  was  originally  intended  to  be  used  as  such. 
Now,  where  buildings  are  all  united  together  and  in  actual  use,  you 
are  released  from  cJl  questions  of  curtilage.  All  you  want  is  unity, 
and  it  is  necessary  to  see  whether  the  bmlding  is  one,  or  more  or  less 
than  one.  Two  or  three  different  buildings  will  not  confer  a  vote ; 
but  I  do  not  think  that  this  is  two  or  three,  but  one.  It  is  wholly 
immaterial  whether  a  vote  could  be  acquired  by  the  occupation  of 
one  of  the  three  parts  of  this  building  or  not ;  it  is  a  continuous 
structure,  under  one  roof,  occupied  by  one  man  for  one  purpose. 
The  cases  last  cited  are  cases  in  which  it  was  contended  that  difTer- 
ent  sets  of  rooms  under  the  same  roof  in  different  occupations,  could 
not  each  be  considered  buildings.  Those  cases  establish  that  a  part 
of  a  building  occupied  separately  for  a  separate  purpose,  though  only 
a  part  of  a  building  in  some  senses  is  a  building  within  the  meaning 
of  the  act  I  think  that  if  a  person  occupied  two  different  floors 
under  one  roof,  within  the  meaning  of  those  decisions,  he  would  oc- 
cupy a  building.  In  the  present  case  the  structure  in  question  is  one 
building  or  several.  I  think  it  is  not  sevend,  for  the  reasons  I  have 
stated,  and  that  the  decision  was  right 

Williams,  J.,  and  Talfourd,  J.,  concurred. 

Decision  affirmed. 
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November  6,  1851. 

Practice —  Motion  in  Arrest  of  Judgment  —  Demurrers  undetermined'^ 
Rule  HiL  T.  2  WilL  4,  c.  65—  Tim^  for  Moving. 

Some  issues  of  fact  had  been  found  for  the  plaintiff,  and  some  for  the  defendant  in  vacation. 
Issues  in  law  still  remained  undetermined  at  the  commencement  of  the  next  term. 

It  being  admitted  that  no  motion  in  arrest  of  jndf^ent,  or  for  judgment  non  obstante  veredicto, 
could  be  made  until  die  demurrers  were  determined :  — 

SemUe,  that  no  such  motion  could  be  made  under  the  circumstances  after  the  first  four  days 
of  term,  except  by  consent 

In  this  case  issues  in  fact  had  been  joined  upon  two  of  the  pleas 
in  an  action  which  had  been  tried,  and  a  verdict  foand  for  the  de- 
fendants ;  upon  other  issues  a  verdict  had  been  found  for  the  plaintiff 
Issues  had  also  been  joined  upon  demurrers  to  others  of  the  pleas, 
which  stood  for  argument. 

Sir  F.  T^esigerj  who  was  for  the  defendants,  now  mentioned  the 
case,  and  stated  that  one  question  to  be  afterwards  determined,  was, 
whether  the  two  pleas  upon  which  the  defendants  had  obtained  a  ver> 
diet  contained  an  answer  to  the  action.  He  also  stated  that  he 
intended  to  move  in  arrest  of  judgment,  and  that  Bramwell^  on  the 
ether  side,  intended  to  move  for  judgment  non  obstante  veredicto ;  but 
that  inasmuch  as  the  issues  in  law  had  not  yet  been  determined,  both 
sides  were  agreed  that  neither  motion  could  be  made  at  present. 
Croodright  v.  Hodgson^  Andr.  282.  He,  therefore,  moved  for  a  rule  to 
allow  the  defendants  to  move  in  arrest  of  judgment  within  four  days 
from  the  time  when  either  party  should  have  become  entitled  to  judg- 
ment upon  the  demurrers. 

[Jervis,  C.  J.  The  rule  of  court  H.  T.  2  WilL  4,  c.  65,  is  express, 
that  '*  no  motion  in  arrest  of  judgment  or  for  judgment  non  obstante 
veredicto^  shall  be  allowed  after  the  expiration  of  four  days  from  the 
time  of  trial ; "  in  this  case,  of  the  first  four  days  of  term.  Arch. 
Prac.  1850,  (8th  edit.)] 

He  then  mentioned  that  the  plaintifTs  counsel  consented. 

Per  Curiam.  Then  let  the  rule  be  drawn  up,  on  consent  of  the  par- 
ties, for  either  to  move  within  the  four  days  next  after  the  demurrers 
are  determined.  Rule  accordingly. 

1 21  Law  J.  Rep.  (n.  s.)  C.  P.  16. 


496  COURT  OF  COMMON  PLEAS,  1851. 


Beardshaw  v.  Lord  Londesboiongh. 


Beardshaw  V.   Lord  L6nde8borough.^ 

Noyember  10  and  11, 1851. 

Oompany -^Winding-up  Act^  11  4*  12  Vict.  c.  45,  $$.  50,  62 — Pleadr 
ing  —  Action  against  Contributory — Action  against  Official  Mor 
nager. 

An  action  brought  against  a  contribntoiy  of  a  joint-stock  companj  is  not  an  action  against 
the  company,  or  a  person  anthorized  to  be  sned  as  nominal  defendant,  nnder  the  50u  sec- 
tion of  the 'Winding-np  Act,  (11  &  12  Vict  c.  45,)  and  therefore  need  not  be  brought 
against  the  official  manager  appointed  under  the  act. 

An  action  a^inst  a  contributory  falls  under  the  62d  section,  which  enables  the  official  ma- 
nager, hj  leave  of  the  master,  to  defend  such  action  in  his  official  name,  or  in  the.  name  of 
the  original  defendant 

Assumpsit  for  money  lent  to  and  paid  for  the  defendant,  money 
had  and  received  by  the  defendant,  and  on  an  account  stated. 

Second  plea,  except  as  to  so  much  of  the  declaration  as  relates  to 
the  money  therein  alleged  to  have  been  lent  and  advanced  to,  and 
paid,  laid  out  and  expended  for  the  defendant,  that  on  the  1st  day  of 
September,  A.  D.  1845,  divers  persons,  whose  names  are  unknown  to 
the  defendant,  projected  a  line  of  railway  to  be  constructed  between 
Dover  and  Deal,  in  the  county  of  Kent,  by  a  public  company,  to  be 
cadled  "  The  Dover  and  Deal  Railway,  and  CSnque  Ports,  Thanet  and 
Coast  Junction  Company,"  and  thereupon  afterwards,  to  wit,  &c.,  a 
committee  was  formed  for  the  purpose  of  considering  and  carrying  out 
the  said  project,  and  which  committee  was  composed  of  divers  persons, 
to  wit,  the  defendant  and  others  whose  names  are  unknown  to  the 
defendant  That  it  was  determined  by  the  said  committee  to  form  a 
public  company,  for  the  purpose  of  constructing  the  said  railway,  with 
a  capital  of  180,000i,  to  be  raised  by  9000  shares  of  20/.  each ;  and 
that  thereupon  afterwards,  to  wit,  on  the  2d  day  of  October,  A.  D. 
1845,  the  said  intended  company  was  provisionally  and  in  all  respects 
duly  registered  in  conformity  with  the  requirements  of  a  certain  act 
of  parliament,  made  and  passed  in  the  session  of  parliament  held 
in  the  7th  and  8th  years  of  the  reign  of  her  present  Majesty  for  the 
registration,  incorporation,  and  regulation  of  joint-stock  companies ; 
and  that  divers  persons,  to  wit,  St  Pierre  Butler  Hook  and  George 
Thomas  Thompson,  were  then  registered  as  the  promoters  of  the 
said  company,  under  the  name  of,  &c. 

And  the  said  promoters  thereof  from  the  time  of  such  registration 
as  aforesaid  thenceforth  used  the  said  name  of  the  said  company 
coupled  with  the  words  "registered  provisionally."  That  the  said 
promoters  of  the  said  company  proceeded  to  form  the  same  under 
such  name,  and  with  such  addition  thereto  as  aforesaid,  and  for  that 
purpose  allotted  and  issued  divers,  to  wit,  8,000  of  the  said  shares ; 
and  that  divers,  to  wit,  100  of  such  shares  were  then  allotted  to  the 
defendant,  who  then  became  and  was  and  remained  a  shareholder  in 

1  21  Law  J.  Bep.  (n.  s.)  C.  P.  17;  16  Jur.  171. 
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and  a  member  of  the  said  company,  and  divers  other  of  the  said 
8,000  shares,  to  wit,  200  theroof,  were  then  also  allotted  and  issued  to 
the  plaintiff,  upon  receipt  whereof  he  paid  to  the  said  company,  to 
wit,  to  the  defendant  and  the  other  members  of  the  said  company, 
who  then  had  and  received  from  him,  the  plaintiff,  a  large  sum  of 
money,  to  wit,  the  said  sum  of  money  in  the  declaration  supposed 
and  alleged  to  have  been  paid  and  received  for  the  use  of  the  plaintiff, 
by  way  of  deposit  on  the  said  shares  so  allotted  and  issued  to  him  as 
aforesaid,  and  to  be  duly  and  lawfully  applied  for  the  purposes  of  the 
said  company.  That  the  said  promoters  of  the  said  company  after- 
wards, to  wit,  on  the  5th  day  of  February,  A.  D.  1846,  applied  to 
Parliament  for  an  act  to  incorporate  the  said  company,  but  failed  in 
obtaining  it ;  and  that  the  said  company  never  was  incorporate^  by 
act  of  Parliament ;  whereupon  the  said  money  so  as  aforesaid  had 
and  received  from  the  plaintiff  became  money  had  and  received  to 
his  use  as  in  the  declaration  mentioned.  That  afterwards  and  before 
the  making,  by  the  High  Court  of  Chancery,  of  the  order  next  here- 
inafter mentioned,  to  wit,  on  the  11th  day  of  January,  A.  D.  1850,  in 
a  certain  petition  and  statement  then  made  to  and  preferred  before 
the  Right  Hon.  C.  C.  Baron  Cottenham,  then  Lord  High  Chancellor 
of  Great  Britain,  in  the  High  Court  of  Chancery,  by  one  John  James 
Short,  then  being  a  shareholder  and  member  of  the  said  company, 
it  was  stated,  shown,  and  alleged  to  the  said  court  that  in  or  about 
the  month  of  October  in  the  year  1845,  the  said  company  was  pro* 
jected  under  the  name  of,  &c.,  a  railway  from  Dover  to  Deal,  in  the 
county  of  Kent,  for  the  carriage  and  conveyance  of  passengers  and 
goods ;  that  the  said  company  was  in  or  about  the  said  month  of 
October,  1845,  duly  provisionsdly  registered  pursuant  to  and  under 
the  provisions  of  the  first-mentioned  act  of  parliament;  that  the  capi- 
tal of  the  said  company  was  180,000^,  in  9,000  shares  of  20/.  each, 
with  a  deposit  of  2L  2s.  per  share ;  that  the  prospectus  issued  by  the 
projectors  invited  parties  to  take  shares  in  the  said  company,  and  con- 
tained a  form  of  application  for  shares;  that  a  portion  of  the  said  shares 
was  allotted  and  paid  upon,  and  that  divers  persons,  more  than  fifty 
in  number,  had  shares  allotted  to  them,  and  paid  the  said  deposit  of 
2L  2s.  on  the  shares  allotted ;  that  100  shares  were  allotted  to  and 
taken  by  the  said  J.  J.  Short,  and  that  he  paid  into  the  hands  of  the 
bankers  of  the  said  company  the  sum  of  210/.,  being  a  deposit  of  21. 2s. 
on  each  of  the  sciid  100  shares,  and  that  he  and  divers  other  persons 
to  whom  shares  had  been  allotted,  and  who  had  accepted  such  shares, 
and  had  paid  the  said  deposit  of  2L  2s.  per  share  thereon  respectively, 
executed  the  subscription  agreement  and  parliamentary  contract  in 
respect  thereof;  that  divers  other  persons  applied  for  shares  in  the 
said  company,  and  agreed  in  writing  to  take  such  number  of  shares 
as  might  be  allotted  to  them  and  pay  the  deposit  thereon  respectively, 
and  that  accordingly  shares  were  allotted  to  the  last-mentioned  per- 
sons, and  that  the  said  last-mentioned  persons,  after  such  last-men- 
tioned respective  allotments,  refused  or  neglected  to  take  such  shares, 
or  to  pay  the  deposits  thereon,  by  means  whereof  the  liability  of  the 
petitioner  and  of  the  other  persons  who  took  shares  in  the  said  com- 
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pany,  and  paid  their  deposit  thereon  for  contribution  to  the  expenses 
of  the  said  undertaking,  was  considerably  increased ;  that'  the  said 
J.  J.  Short  became  in  manner  aforesaid  and  then  was  a  member  and 
contributory  of  the  said  company  within  the  intent  and  meaning  of 
the  Joint-Stock  Companies  Winding-up  Acts,  1848  and  1849,  and 
entitled  to  a  share  of  the  assets  of  the  said  company ;  that  the  said 
company  or  the  directors  thereof  solicited  and  made  and  proceeded  in 
an  application  to  parliament  for  a  bill  for  the  purpose  of  the  construc- 
tion of  the  said  railway  and  works,  or  some  portion  thereof,  but  were 
unsuccessful  in  obtaining  the  said  bill ;  that  the  directors  of  the  said 
company,  in  the  exercise  of  the  powers  conferred  upon  them,  also  laid 
out  and  expended  large  sums  of  money  in  prosecuting  the  said  under- 
taking, out  of  the  deposits  so  paid  by  the  said  J.  J.  Short  and  the  said 
other  persons  as  aforesaid,  and  incurred  liabilities  in  respect  thereof^ 
and  that  divers  of  such  liabilities  were  then  outstanding,  and  that 
there  was  then  in  the  hands  of  the  said  directors  or  solicitors  to  the 
said  company  a  large  sum  of  money,  the  produce  of  the  deposits  paid 
by  the  said  J.  J.  Short  and  the  said  other  allottees,  in  respect  of  the 
shares  so  taken  by  them  as  aforesaid;  that  the  said  company  had 
been  dissolved  and  ceased  to  carry  on  business,  and  the  secretary  and 
.clerks  of  the  said  company  discharged,  and  the  place  of  business  of 
the  said  company  abandoned,  although  the  aiTairs  of  the  ssdd  com- 
pany had  not  been  fuUy  wound  up ;  that  the  said  J.  J.  Short  was 
desirous  that  the  said  company  might  be  wound  up  under  the  said 
Joint-Stock  Companies  Acts,  1848  and  1849. 

The  said  petitioner  did,  therefore,  pray  that  the  said  company 
might  be  absolutely  wound  up*^  under  the  provisions  of  the  said  Joint- 
Stock  Companies  Winding-up  Act ;  and  that  it  might  be  referred  to 
one  of  the  masters  of  the  said  court  to  wind  up  the  afiairs  of  the 
said  company  as  by  the  said  petition  prayed.  That  the  said  matters 
and  things  so  as  aK>resaid  stated  and  shewn  and  alleged  in  the  said 
petition  did,  in  the  opinion  of  the  said  Court  of  Chancery,  render  it 
just  and  equitable  that  the  said  company  should  be  absolutely  wound 
up  under  and  according  to  the  provisions  of  the  said  Joint-Stock 
Companies  Winding-up  Acts,  1848  and  1849,  and  that  the  petition 
was  afterwards  and  before  the  making  of  the  said  order  absolute  for 
winding  up  the  company  hereinafter  mentioned,  to  wit,  on  &c.  duly 
advertised  as  by  law  required  in  that  behalf,  to  wit,  in  the  London 
Gazette^  and  was,  to  wit,  then  together  with  a  copy  of  the  said  Zron- 
don  Gazette^  wherein  the  said  order  was  so  advertised  as  aforesaid, 
served  at  the  head  and  only  office  of  the  said  company.  That  after- 
wards, to  wit,  on  &c.  by  a  certain  order  of  the  said  High  Court  of 
Chancery,  then  made  by  the  then  Vice-Chancellor  of  England,  to 
whom  the  said  petition  had  been  duly  referred  by  the  said  Lord  High 
Chancellor,  it  was  there  ordered  that  the  said  company  should  be  ab- 
solutely wound  up  under  the  provisions  of  the  said  Joint-Stock  Com- 
panies Winding-up  Acts,  1848  and  1849,  and  that  it  should  be  re- 
ferred to  the  master  in  rotation  of  the  said  court  to  wind  up  the 
affairs  of  the  said  company  under  the  provisions  of  the  said  acts. 
That  thereupon  afterwards  and  after  the  making  the  said  order  abso- 
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lute,  to  wit,  on  ficc.  the  said  order  absolute  was  carried  in  before  the 
said  master  in  rotation,  to  whom  the  winding  up  the  aiTairs  of  the 
said  company  was  so  referred  as  aforesaid,  to  wit,  William  Broug- 
ham, Esq.,  and  that  by  and  pursuant  to  the  direction  of  Jihe  said 
master  then  made  in  that  behalf,  an  advertisement  was  inserted  and 
published  in  all  respects  as  by  law  required  in  that  behalf,  in  which 
said  advertisement  notice  was  duly  given  that  the  said  master  would 
at  a  day,  hour,  and  place  therein  mentioned,  being  a  day  within  four- 
teen days  from  the  publication  of  the  first  of  the  said  advertisements, 
to  wit,  at  &c.,  proceed  to  appoint  an  official  manager  of  the  said 
company  under  the  said  Joint-Stock  Companies  Winding-up  Acts, 
1848  and  1849.  That  afterwards,  and  within  fourteen  days  from  the 
publication  of  the  first  of  the  said  advertisements  and  before  the 
commencement  of  this  suit,  to  wit,  at  the  said  time  and  place  in  the 
said  advertisement  mentioned,  the  said  master  did,  by  writing  under 
his  hand,  duly  appoint  one  Henry  CroysdiU  to  be  official  manager 
of  the  said  company,  and  the  said  H.  Croysdill  then  accepted  the 
said  appointment,  and  then  became  and  was  and  from  thence  con- 
tinually, until  the  commencement  of  this  suit^  has  been  and  still  is, 
the  official  manager  of  the  said  company,  duly  appointed  in  that  be- 
half.  That  every  step,  matter,  proceeding,  and  thing  required  by  law 
towards  the  winding  up  of  the  said  company,  according  to  the  statutes 
in  that  behalf,  hath  been  duly  had  and  taken.  That  the  having  and 
receiving  in  this  plea  mentioned,  is  the  having  and  receiving  in  the 
declaration  mentioned,  with  this,  that  the  defendant  avers,  as  the  fact 
was  and  is,  that  he  never  had  and  received  the  money  otherwise  than 
as  aforesaid,  and  that  the  said  promise  in  the  declaration  mentioned, 
so  far  as  it  relates  to  the  money  therein  alleged  to  have  been  had 
and  received  to  the  plaintiff's  use,  and  to  have  been  found  due  on  an 
account  therein  alleged  to  have  been  stated,  is  a  promise  implied  by 
law  from  the  said  alleged  receipt  of  the  said  money  and  from  the 
premises,  and  not  otherwise.  That  this  action  is  brought  by  the 
plaintiff  against  the  defendant,  as  and  being  a  member  of  the  said 
company,  and  not  upon,  nor  does  the  same  in  anywise  arise  out  of 
the  individual  liability  of  the  defendant,  apart  from  the  said  company ; 
and  that  the  same  action  is  substantially  and  in  effect  an  action 
against  the  said  company.  That  the  said  account  in  the  declaration 
mentioned  was  so  stated  as  therein  alleged,  of  and  concerning  the 
said  money  so  by  the  plaintiff  paid  by  way  of  deposit  as  in  this  plea 
aforesaid,  and  so  had  and  received  as  aforesaid,  and  not  otherwise. 
Verification. 

Special  demurrer.  The  principal  grounds  of  demurrer  enumerated 
were,  that  the  plea  shews  no  obligation  on  the  plaintiff  by  statute  or 
otherwise  to  sue  the  official  manager,  or  that  the  plaintiff  had  any 
cause  of  action  against  the  company.  That  the  allegation  in  the 
plea  that  the  money  had  and  received  as  in  the  plea  stated,  was  had 
and  received  to  his  use  as  in  the  declaration  mentioned,  was  an  alle- 
gation of  matter  in  law.  That  the  plea  neither  traversed,  nor  con- 
fessed and  avoided  the  declaration.  That  the  plea  did  not  shew 
the  company  to  have  been  one  which  fell  under  the  provisions  of  the 
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Joint-Stock  Companies  Winding-up  Acts,  1848  and  1849,  and  that 
the  allegation  in  this  plea  that  the  action  was  substantially  an  action 
against  the  company,  was  not  supported  by  the  facts  stated. 

J.  Brown^  ( Channell^  Serj\j  with  him,)  in  support  of  the  demunrer. 
The  defence  substantially  set  up  in  the  plea  is,  that  the  action  should 
have  been  brought  against  the  official  manager  of  the  company,  in 
pursuance  of  the  provisions  in  the  Winding-up  Act,  11  &  12  Vict  c 
45,  s.  50.  That  section  enacts  that  "  all  actions,  suits,  and  proceed- 
ings at  law  or  in  equity  to  be  commenced  or  instituted  by  any  per- 
sons, whether  contributories  of  such  company  or  otherwise  against 
such  company,  or  any  person  duly  authorized  to  be  sued  as  the  nomi- 
nal defendant  on  behalf  of  the  same,  shall  and  lawfully  may  be  com- 
menced, instituted,  and  prosecuted  against  the  official  manager  of 
such  company  (by  such  style  and  designation  as  aforesaid)  as  the 
nominal  defendant  for  and  on  behalf  of  such  company;  and  that, 
whether  there  be  one  or  more  such  official  manager  or  managers." 

By  the  interpretation  clause,  section  3,  the  word  "  company  "  is  to 
be  taken  to  mean  "  any  partnership  association  or  company,  corpo- 
rate or  unincorpomte  to  which  this  act  applies ;"  and  by  section  1  the 
act  applies  to  all  companies  within  the  recited  acts  of  7  and  8  Vict, 
c.  11,  and  8  and  9  Vict  c.  98.  Assuming  that  the  company  in  this 
case  is  such  a  one  as  was  contemplated  by  the  statute,  yet  the  plea 
shows  no  defence  under  the  50th  section.  How  can  it  be  said  that 
this  is  an  action  against  the  partnership?  The  plea  says  that  the 
action  is  brought  against  the  defendant  ''  as  and  being  a  member  of 
the  company."  There  is  no  ground  for  saying  that  it  is  an  action 
against  all  the  members.  It  is,  in  fact,  an  action  against  a  con- 
tributory, to  which  other  provisions  of  the  act  than  those  of  the 
50th  section  are  applicable.  The  58th  section  provides  that,  except 
where  otherwise  expressly  provided,  nothing  in  the  act  shall  extendi 
enlarge,  diminish,  or  in  anywise  alter  or  aitect  the  rights  or  remedies 
of  creditors  or  other  persons  not  being  contributories,  or  of  creditors 
being  also  contributories,  being  creditors  upon  a  distinct  and  independ- 
ent account,  or  shall  affect  contracts  with  the  company  entered  into 
before,  or  any  action  pending  at  the  date  of  the  petition  for  wind- 
ing up. 

The  57th  section  throws  light  upon  the  meaning  of  the  50th.  It 
provides  that  all  judgments  entered  up  in  an  action  against  the  offi- 
cial manager  shall  have  like  effect  upon  the  property  of  the  company 
and  property  of  the  contributories  as  if  they  had  been  entered  up 
against  the  company  of  a  person  duly  authorized  to  be  sued.  The 
defendant  here  was  not  a  person  duly  authorized  to  be  sued ;  he  is 
sought  to  be  made  liable  personally.  The  62d  section  also  assists  in 
the  construction  of  the  50th.  By  that  section  the  official  manager 
may,  with  the  leave  of  the  master,  defend  any  action  or  suit  brought 
against  any  individual  contributory  of  the  company,  but  the  judg- 
ment in  such  a  case  shall  have  the  same  effect  but  no  further  than  if 
it  had  been  obtained  against  the  original  defendant  That  section 
evidently  applies  to  other  cases.    By  the  71st  section,  provisions  are 
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made  for  the  making  out  by  the  official  manager  of  lists  of  claims, 
and  of  those  allowed  by  the  master,  and  those  disallowed,  and  for 
altering  the  lists  in  case  of  claims  disallowed  being  afterwards  allowed 
or  established  by  legal  proceedings.  The  73d  section  goes  on  to  pro- 
vide that  after  the  first  appointment  of  an  official  manager,  no  cre- 
ditor or  other  person  shall,  except  by  the  master's  permission,  have 
power  to  commence  or  proceed  with  an  action  against  the  official 
manager,  or  the  company,  or  any  contributory,  until  proof  the  debt  or 
claim ;  and  a  judge  of  the  court  in  which  an  action  is  pending  shall 
have  power  to  make  an  order  or  summons  to  stay  proceedings. 
Again,  the  plaintiff  being  a  member  of  the  company  himself,  this  can- 
not be  deemed  an  action  against  the  company.  But  it  is  by  no 
means  clear  that  this  is  a  company  within  the  meaning  of  the  act, 
since  it  was  only  provisionally  registered,  and  therefore  not  a  complete 
company  liable  to  be  sued.  The  plea,  moreover,  is  bad  in  form,  as 
amounting  to  the  general  issue,  and  because  it  neither  denies  the 
having  and  receiving  of  the  money  mentioned  in  the  declaration,  nor 
confesses  and  avoids  it    The  plaintiff  is,  therefore,  entitled  to  j  udgment 

Willes  (Byles,  Serf.,  and  Bramwell  with  him,)  contra.  The  plea  is 
good  in  substance  and  in  form.  With  respect  to  substance :  in  the 
first  place,  this  was  a  company  within  the  meaning  of  the  winding- 
up  acts;  and  next,  this  action  was  against  the  company  within  the 
meaning  of  the  50th  section  of  the  11  and  12  Vict.  c.  45.  The  word 
"company"  is  somewhat  ambiguous;  but  referring  to  the  act,  7  and 
8  Vict  c.  110,  s.  23,  which  gives  certain  powers  to  companies  on  pro- 
visional registration,  it  is  submitted  that  a  company  under  that  act, 
and  therefore  under  the  11  and  12  Vict  c.  45,  consists  of  persons  who 
have  done  acts  which  show  that  they  meant  to  be  liable  for  the  pre- 
liminary expenses.  The  cases  show  that  this  was  a  company  under 
the  act,  that  an  allottee  of  shares,  like  the  plaintiff,  is  not  a  contribu- 
tory under  the  act,  but  that  a  provisional  committee-man,  who  is  also 
a  shareholder,  like  the  defendant,  is  a  contributory.  Walsiab  v.  SpoU 
tiswoodej  15  Mee.  &  W.  501 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  Exch.  193; 
Ex  parte  Walstab,  20  Law  J.  Rep.  (n.  s.)  Chanc.  58;  s.  c.  1  Eng.  Rep. 
170 ;  Norris  v.  Cottle j  2  House  of  Lords  cases,  674 ;  Huitan  vi  Up- 
fill,  Ibid.  647 ;  Ex  parte  Maudslay,  20  Law  J.  Rep.  (n.  s.)  Chanc.  9 ; 
8.  c.  1  Eng.  Rep.  61 ;  and  Ex  parte  UpfiU,  20  Law  J.  Rep.  (n.  s.) 
Chanc.  480;  s.  c.  4  Eng.  Rep.  128.  This,  then,  being  a  company 
within  the  Winding-up  Act,  the  case  falls  within  the  50th  section. 
It  is  an  action  against  the  company,  since  every  contributory  is  a 
member  of  the  company,  and  it  ought  to  h^e  been  brought  against 
the  official  manager.  The  words  of  the  section  "  shall  and  lawfully 
may"  sue  and  be  sued  are  imperative.  Similar  words  in  the  Bank- 
ing Act,  7  and  8  Geo.  4,  c.  46,  have  been  held  to  be  imperative,  and 
not  permissive  only.  Chapman  v.  Milvain,  5  Exch.  Rep.  61 ;  s.  c.  19 
Law  J.  Rep.  (n.  s.)  Exch.  228,  and  Steward  v.  Greaves,  10  Mee.  &  W. 
711 ;  8.  c.  12  Law  J.  Rep.  (n.  s.)  Exch.  109.  The  latter  case  also 
shows  that  this  plea  is  properly  pleaded  in  bar,  and  not  in  abatement 
This  plea  shows  substantially  that  the  plaintiff  asserts  a  right  against 
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one  person,  which  he  might  have  asserted  against  several,  who  might 
have  pleaded  the  matter  set  out  The  case  is  analogous  to  that  of 
Siackwood  v.  Dunn^  3  Q.  B.  Rep.  822 ;  s.  c.  12  Law  J.  Rep.  ^n.  s.) 
Q.  B.  3.  There  a  plea  in  assumpsit,  which  stated  that  the  prooiise 
was  made  by  the  defendant  jointly  with  L.,  who  was  stiU  alive,  and 
that  the  plaintiff  was  indebted  to  the  defendant  and  L.,  and  that  the 
defendant  and  L.  offered  to  set  off  the  sum  so  owing,  was  held  good. 
It  is  quite  clear  that  the  73d  section  cannot  be  taken  as  cutting  down 
the  50th,  or  applying  to  cases  in  which  the  50th  applies.  It  refers  to 
a  different  kind  of  action  altogether.  The  62d  section  is  a  provision 
for  actions  against  contributories,  but  it  is  not  the  only  one.  It  shows 
that  the  object  of  the  legislature  was  to  make  the  official  manager  the 
party  in  all  actions.  As  to  the  form  of  the  plea  there  is  no  valid  ob- 
jection. It  is  a  good  plea  in  confession  and  avoidance.  It  contains 
no  fact  which  necessarily  denies  the  causes  of  action  stated  in  the 
declaration,  and  is  sufficient  within  the  rule  laid  down  in  Harmer  v. 
Steele^  4  Exch.  Rep.  1 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  Exch.  34.  The 
defendant  is,  therefore,  entitled  to  the  judgment  of  the  court 

J.  Brown,  in  reply.  As  to  the  form  of  the  plea,  if  the  action  had 
been  against  the  company  nominatim  or  against  the  public  officer, 
there  would  have  been  no  need  to  allege  that  in  the  plea,  as  it  would 
have  appeared  on  the  face  of  the  declaration.  But  nothing  appears 
in  this  declaration,  except  that  the  defendant  is  charged  with  receiv- 
ing money.  If  he  wished  to  shew  that  the  official  manager  should 
have  been  sued,  he  was  bound  to  allege  that  this  was  an  action 
against  the  company  under  the  statute.  But  if  this  was  an  action 
against  the  company  for  a  debt  due  from  the  company,  that  is  denied 
by  the  declaration.  The  plea  contains  a  statement  of  facts,  and  says 
that,  on  account  of  those,  the  money  was  had  and  received  to  the  use 
of  the  plaintiff  and  then  proceeeds  to  exclude  other  negative  facts. 
K  confession  be  necessary  to  make  the  plea  good,  there  is  none  here, 
because  the  defendant  does  not  any  where  admit  that  the  account 
stated  was  stated  by  the  company.  The  allegation  in  that  respect 
stands  as  it  is  in  the  declaration.  The  object  of  the  argument,  on  the 
other  side,  as  to  the  substantial  points,  has  been  to  shew  that,  accord- 
ing  to  the  recent  decisions  of  the  Court  of  Chancery,  the  word  "  com- 
pany,'' in  the  60th  section  of  the  Winding-up  Act,  applies  to  a 
company  provisionally  registered  for  the  purpose  of  getting  an  act  of 
parliament.  If  that  be  the  proper  construction,  it  is  that  which 
should  be  put  on  that  word  in  the  plea.  But  the  plea  does  not  shew 
that  the  company  was  ^er  formed  at  all,  nor  does  it  even  shew  that 
it  was  a  company  for  parliamentary  purposes.  The  plea  says,  the 
scheme  became  abortive  by  the  company  not  getting  an  act  of  par- 
liament, but  it  does  not  shew  that  it  was  the  intention  of  the  company 
to  get  it  Railways  may  be  constructed  without  acts  of  parliament, 
and  to  such  railways  all  the  provisions  which  govern  parliamentary 
railways  are  not  applicable.  When  the  negative  allegations  of  the 
plea  are  taken  into  account,  the  defendant  not  only  does  not  confesSi 
but  he  denies  the  cause  of  action* 
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Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  court,  and  that  the  plea  is  no  answer  to  the  declara- 
tion. I  have  entertained  considerable  doubt  on  the  subject,  arising 
firom  the  obscurity  of  the  wording  of  the  act  of  parliament  and  the 
various  decisions  which  have  been  given  upon  its  construction  in  the 
,  Court  of  Chancery.  But  I  now  think,  on  looking  carefully  into  the 
act,  and  endeavoring  to  give  a  reasonable  construction  to  it«  various 
sections,  that  the  dOth  section  is  not  capable  of  the  construction 
which  the  defendant's  counsel  has  sought  to  put  upon  it,  and  therefore 
that  this  is  not  an  action  against  the  company  which  should  have  been 
brought  against  the  official  manager.  The  object  of  the  statute  was 
to  enable  the  managers  of  joint-stock  companies  to  wind  up  the 
affairs  of  the  companies,  and  to  compel  the  shareholders  to  contribute ; 
but  it  was  not  intended  in  any  way  to  affect  the  rights  of  creditors  of 
such  companies.  It  is  unnecessary  now  to  consider  the  original  in- 
tention of  the  legislature,  the  courts  of  equity  having  determined  that 
every  person  who  has  taken  an  active  part  in  the  proceedings  of  a 
company,  and  who  is  an  allottee  of  shares,  is  a  member  of  the  corn- 
pan  v  for  the  purpose  of  having  it  wound  up.  It  is  true  that  an  action 
against  one  member  of  a  company  is  an  action  against  all  the  mem- 
bers, since  all  are  liable  to  contribute ;  but  I  do  not  think  it  necessarily 
follows  that  all  actions  against  the  members  of  the  company  must  be 
brought  against  the  official  manager.  The  act  of  parliament  contem- 
plates two  sorts  of  actions  after  winding  up,  one  of  them  against  the 
company,  to  which  all  members  are  liable,  —  and  that  is  to  be  brought 
against  the  official  manager ;  and  the  other,  where  members  are  sued 
by  name, — in  which  case,  under  the  62d  section,  the  official  manager 
may  defend  in  their  or  his  own  name  by  leave  of  the  master.  But  it 
has  been  contended  by  the  defendant's  counsel,  that,  as  it  has  been 
held  that  every  contributory  is  a  member,  the  company  is  sued  when 
a  contributory  is  sued ;  but  if  that  were  so,  the  62d  section  would 
have  no  meaning.  But  I  think  we  can  give  effect  to  both  the  sections 
by  holding  that  the  60th  section  applies  where  the  company  is  sued 
qua  company,  and  that  the  63d  section  applies  when  all  or  some  of 
the  contributories  are  sued.  I,  therefore,  think  that  the  plea  is  no  an- 
swer to  the  declaration. 

Maule,  J.  I  am  of  the  same  opinion.  I  think  the  plea  fails  in 
establishing  a  case  under  the  50th  section  of  the  act,  as  it  does  not 
shew  that  the  action  was  brought  against  the  company  within  the 
meaning  of  that  section.  I  believe  it  has  been  rightly  decided  that 
a  company  of  persons  not  registered,  such  as  are  commonly  called 
promoters  of  a  scheme,  may  be  treated  as  a  company  under  the 
act  of  parliament  But  it  by  no  means  follows,  that  this  action 
brought  against  Lord  Londesborough  is  an  action  against  the  com- 
pany under  the  60th  section  of  the  act  I  think  that  the  proper 
construction,  having  regard  to  the  scope  and  intention  of  the  act,  is, 
that  this  is  not  an  action  against  the  company  under  that  section. 
The  most  obvious  meaning  of  an  action  being  brought  against  a 
company  is,  where  the  company  is  named  as  the  defendant     There 
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is  another  alternative,  when  the  action  is  brought  against  some  other 
person  authorized  to  be  sued  instead  of  the  company,  as  nominal 
defendant.  It  seems  to  me  that  this  affords  a  reason  for  considering 
that  "actions  against  the  company"  mean  actions  brought  against 
the  company  or  against  the  person  authorized  to  be  sued  as  the 
nominal  defendant.  The  defendant's  construction  would  bring  under 
the  clause  other  persons  not  sued  as  nominal  defendants,  or  de- 
scribed as  the  company,  but  yet  charged  with  the  liabilities  of  the 
company.  The  62d  section  seems  to  throw  a  great  deal  of  light  on 
the  case.  It  does  not  furnish  a  defendant  with  a  mode  of  barring  an 
action  brought  against  him  as  contributory,  but  only  provides  that 
"  the  master  may,  if  he  thinks  fit,  give  permission  that  the  action 
should  be  defended  by  the  official  manager."  That  seems  to  me  an 
adequate  mode  of  proceeding  in  an  action  like  this.  The  scope  and 
spirit  of  the  act  seem  to  be,  that  persons  interested  in  a  company  may 
have  the  affairs  wound  up,  but  that  third  persons  are  not  to  be  in  any 
degree  debarred  from  having  the  same  judgments  and  executions  and 
against  the  same  persons  as  before.  They  are  to  be  just  as  well  off 
as  before,  except  in  certain  formal  and  immaterial  respects,  in  which 
their  interests  have  not  been  prejudiced,  but  which  would  be  useful 
in  furthering  the  winding-up,  all  substantial  rights  being  saved.  That 
is  the  object  of  the  act,  and  it  contains  express  provisions  that  it  is 
not  to  be  construed  as  taking  away  any  rights  or  remedies  except 
where  they  are  expressly  taken  away ;  and  when  they  are  taken 
away,  there  is  always  a  sufficient  eqtdvalent  given  for  them.  When 
a  person  sues  the  official  manager,  he  is  just  as  well  off  as  if  he 
sued  the  company.  If  it  were  held  that  an  action  like  this  could  not 
be  brought  against  an  individual,  but  must  be  brought  against  the 
official  manager,  that  would  be  taking  away  a  substantial  right  which 
existed  before.  A  plaintiff,  before  the  act,  might  have  joined  different 
causes  of  action,  some  of  them  against  the  defendant,  as  a  member 
of  the  company,  and  others  of  a  private  kind.  Thus,  the  plaintiff 
might  have  sued  in  the  same  action  for  goods  sold  to  Lord  Londes- 
borough individually,  and  others  sold  to  the  company.  Now,  if  it 
were  held  that,  since  the  act,  two  such  claims  could  not  be  joined, 
that  would  be  taking  away  a  right  of  the  plaintiff.  Without  going 
into  detail,  there  might  be  many  such  cases,  in  which  I  apprehend 
that  the  plaintiff  would  have  a  perfect  right  to  join  different  claims. 
Now,  if  we  held  that  the  50th  section  applies  where  the  defendants 
are  not  called  a  company  in  the  record,  a  portion  of  such  claims  might 
be  barred,  which  would  be  very  inconvenient.  I  also  tliink  that  the 
construction  which  we  now  put  on  the  act,  is  the  most  literal,  inde- 
pendent of  the  question  of  convenience.  These  considerations  are 
enough  to  induce  me  to  come  to  the  conclusion  that  the  plea  is  not 
a  good  answer  to  the  action. 

Williams,  J.  I  also  think  that  the  plea  is  bad.  This  was  not  an 
action  commenced  against  the  company  within  the  true  meaning  of 
the  50th  section.  It  could  not  be  deemed  so  without  extending  the 
language  of  the  act  beyond  its  natural  meaning,  and  I  see  no  ground 
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for  thas  extending  it    I  concnr  in  the  views  and  reasons  stated  by 
my  learned  brothers. 

Talfourd,  J.,  concurred. 

Judgment  far  the  plaintiff. 

Willes  obtained  leave  to  withdraw  the  plea  and  plead  the  general 
issue  within  a  week,  upon  payment  of  costs. 


East  Anglian  Railways  Company  v*  Eastern  Counties  Rail- 
way Company.* 

Deoen^ber  5, 1851. 

Railway —  Corporation —  Covenant — Powers  of  Company — Purposes 

of  Act — Illegality — Notice — Public  Act. 

a  railway  company,  incorporated  by  act  of  parliament,  is  bonnd  to  anpW  all  the  funds  of  the 
company  for  the  pniposes  directed  and  provided  for  by  the  act,  ana  for  no  other  pnipose 
irhatsoever. 

A  railway  company  was  incorporated  by  a  public  act  of  parliament,  "for  the  purpose  of 
makina  and  maintaining"  a  particular  railway  and  otner  works  by  the  act  antnorized, 
"  and  tor  other  purposes  therein  declared."  They  were  empowerea  by  the  act  to  raise 
money  for  making  and  maintaining  tiie  railway  and  other  wons  authorized  by  the  act,  and 
the  money  so  raued  was  directed  to  be  expended  towards  those  purposes,  and  otherwise 
carrying  the  act  into  execution;  and  after  paying  these  expenses,  the  profits  of  the  com- 
pany were  to  be  divided  among  the  proprietors.  The  purposes  mentioned  in  the  act  were 
connned  to  the  acts  to  be  done  upon  and  relating  to  ue  railway  to  be  made  by  the  com* 
pany.  The  defendants,  the  company  so  inooipom^cd,  covenanted  with  the  plaintiffs^ 
another  railway  company,  to  take  a  lease  of  their  nulways,  and  to  pay  the  costs  of  solicit- 
ing bills  then  nendine  in  parliament,  by  whid^  the  plaintiffs  were  to  be  authorized  to  make 
extensions  ana  branclieB  of  their  ndhraya. 

Ih  an  action  for  breach  of  oovenuit,  in  not  paying  the  oosfs  of  the  Mils  in  parliament :  -* 

Bddy  that  the  act  incorporating  the  defendants,  being  a  public  act,  mtist  be  presumed  to  be 
known  to  the  plaintiffs,  and  that  they  could  not  recover,  inasmuch  as  the  covenant  entered 
into  b^  the  defendants  was  beyond  the  scope  of  their  authority  as  a  corporation,  and  was, 
therefore,  illegal  and  void,  however  beneficial  to  the  defendants'  nulways  the  objects  of  the 
covenant,  if  carried  out,  might  be. 

Covbnant.  The  declaration  stated,  tiiat  before  the  contract  was 
mcide,  there  were  four  railway  companies,  each  incorporated  by  a 
separate  act  of  parliament :  The  Lynn  and  Ely  Railway  Company^ 
tibe  Ely  and  Hnntingdon  Railway  Company,  the  Lynn  and  Dereham 
Railway  Company,  and  the  defendants,  tiie  Eastern  Counties  Rail- 
way Company ;  that  the  Lynn  and  Ely  Company  had  introduced 
into  parliament,  upon  their  own  petition,  four  bills  for  purposes  con* 
nected  with  their  railway ;  that  the  three  firet-named  companies  had 
agreed  to  amalramate  and  form  one  company,  under  the  name  and 
style  of  ^  The  East  Anglian  Railways  Company;"  and  that  a  bill 

^  SI  La;w  J.  Be^  (K.  8.)  CP.sa. 
▼OL.  vil.  43 
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was  then  pending  in  parliament  to  give  effect  to  such  agreement 
The  declaration  then  stated  that  the  defendants,  by  an  indenture, 
under  their  common  seal,  between  themselves  and  the  plaintifis, 
(comprehending  the  three  first-named  companies  since  amalgamated 
by  act  of  parliament,)  covenanted  with  the  plaintiSs  (amongst  other 
things)  to  take  a  lease  of  their  railways,  upon  certain  terms  mentioned 
in  the  indenture,  and  to  find  the  capital  necessary  for  the  construc- 
tion of  the  extensions,  branches,  and  works,  authorized  .to  be  con- 
structed by  the  bills  then  pending  in  parliament,  and  to  pay  the  costs 
of  preparing  and  promoting  such  bills,  whether  the  same  should  pass 
into  law  or  not.  The  declaration  further  stated,  that  the  bills  were 
proceeded  with,  that  two  were  passed,  and  that  the  costs  of  the  bills, 
amounting  to  a  large  sum,  had  not  been  paid  by  the  defendants  to 
the  plaintiffs. 

The  defendants  set  out  the  indenture  upon  oyer,  and  pleaded  that 
the  plaintiffs  had  no  authority  to  grant  leases  of  their  railways  to  the 
defendants ;  that  they  had  been  unable  to  obtain  acts  of  parliament 
for  that  purpose ;  that  they  had  abandoned  all  intention  of  so  doing, 
and  that  several  shareholders  of  the  defendants*  company  (naming 
them)  had  not  assented  to  the  making  or  executing  the  indenture  or 
the  agreement  therein  contained.     General  demurrer. 

November  21.  BramweU  (Wheeler  with  him),  for  the  plain tifis. 
The  plea  is  bad.  First,  the  non-assent  of  certain  shareholders  to  the 
deed  in  question  is  immaterial  Assuming  that  this  was  a  deed 
which,  if  all  had  assented,  the  company  had  power  to  enter  into,  how 
can  the  non-assent  of  some  of  the  shareholders  invalidate  it?  It  is  the 
deed  of  the  corporation,  sealed  with  their  seal  Such  a  defence  would 
always  enable  a  company  to  make  some  private  arrangement  that 
their  seal  should  not  bind  them,  except  under  certain  circumstances, 
and  so  to  avoid  all  their  contracts.  If  this  defence  is  anything,  it 
amounts  to  non  est  factum;  and  the  company  cannot  be  heard  to  say 
it  is  not  their  deed,  being  sealed,  as  it  is,  with  their  seal,  and  there 
being  notiiing  to  show  that  the  assent  of  every  single  shareholder  is 
requisite.  Upon  this  point  he  cited  Smith  v.  The  Hull  Glass  Company^ 
8  Com.  B.  Rep.  668 ;  s.  c.  19  Law  J.  Rep.  (n.  s.)  C.  P.  123 ;  Clarke  v. 
The  Imperial  Oas  Light  Company^  4  B.  &  Ad.  315 ;  s.  c.  2  Law  J. 
Rep.  (n.  s.)  K.  B.  30 ;  lEU  v.  271^  Manchester  and  Salford  Waterworks 
Company^  2  B.  &  Ad.  544 ;  s.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  230 ; 
Same  v.  Same,  5  B.  &  Ad.  866 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  K.  B.  19 ; 
Bosanquet  v.  Shortridge^  4  Exch.  Rep.  699 ;  s.  c.  19  Law  J.  Rep. 
(n.  s.)  Exch.  221 ;  The  Mayor,  Sfc.  of  Ludlow  v.  Charlton,  6  Mee.  &  W. 
815 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  75,  and  Com.  Dig. "  Fran- 
chises," F.  11. 

Secondly,  although  no  power  is  expressly  given  to  the  company  to 
make  such  a  covenant,  there  is  no  prohibition  against  theur  making  it 

[Jbrvis,  C.  J.  The  act  by  which  they  are  incorporated  shows  for 
what  purposes  they  were  incorporated,  and  is  a  public  act] 

K  once  made  a  corporation,  though  for  a  particular  purpose,  the 
company  was  entitled  to  enter  into  contracts  for  many  purposes  not 
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speci&ed  in  the  act.  Pallister  v.  Mayor^  8fC.  of  Gravesendj  19  Law  J. 
Rep.  (n.  s.)  C.  p.  358. 

[Maule,  J.  It  may  be  a  question  whether  we  can  see  that  the  con- 
tract is  illegal  upon  these  pleadings.  I  own  I  entertain  some  doubt 
whether  if  the  company  contracted  to  take  a  theatre,  it  would  not  be 
necessary  to  aver  that  it  was  not  for  the  purposes  of  the  railway.] 

It  will  not  be  presumed  that  the  purpose  was  illegal ;  if  illegality 
was  the  objection,  it  should  have  been  pleaded.  Lewis  v.  Davisof^ 
4  Mee.  &  W.  654;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Exch.  78.  It  is  impos- 
sible to  say  that  this  covenant  was  illegal.  It  may  have  been  neces- 
sary to  carry  into  effect  the  purposes  of  the  act,  and  many  cases  may 
be  put,  and  daily  occur,  where  railways  cannot  be  worked  without 
taking  leases  of  other  railways  in  the  manner  contemplated  in  this 
case.  In  such  a  case,  the  covenant  to  pay  the  costs  of  solicitinc;  the 
bills  in  parliament,  at  all  events,  would  not  be  illegal ;  and  even  if  the 
court  could  glean  from  the  record  that  the  rest  of  the  agreement  is 
illegal,  the  right  to  sue  upQ^  this  covenant  would  not  be  defeated. 
Price  v.  Greeny  16  Mee.  &  W.  346 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch* 
108.     The  plaintiiis,  therefore,  are  entitled  to  judgment. 

November  22.  Sir  F.  Kelly  ( Orowder  and  BovUl  with  him),  for 
the  defendants.  The  declaration  and  the  deed  set  out  upon  oyer  dis- 
close a  covenant  by  the  defendants  which  they  had  no  power  to  enter 
into  by  the  act  of  parliament,  by  which  they  were  incorporated  for 
special  purposes  only ;  and  it  is  a  covenant  to  apply  the  moneys  of 
the  company  for  a  purpose  for  which  they  were  not  authorized  to 
apply  it.  The  covenant  is,  therefore,  illegal  and  void,  and  the  declar- 
ation bad  on  the  face  of  it  The  act  of  parliament  itself  prescribes  the 
application  of  all  the  funds  that  can  possibly  come  into  the  hands  of 
the  company.  It  is  ^  public  act,  of  which  the  plaintiffs  had  notice. 
Broughion  v.  Manchester  Waterworks  Cb.  3  B.  &  Aid.  1,  and  they 
were  bound  by  it  [He,  then,  referred  to  various  sections  of  the  act,  p 
&  7  Will.  4,  c.  106,  the  effect  of  which  is  sufficiently  stated  in  the 
judgment  of  the  courtj  The  act  of  parliament,  therefore,  which  is 
open  to  all  the  world,  gives  notice  to  all  the  world  that  the  payment 
of  costs  for  soliciting  bills  for  the  extension  of  other  railways,  is  an 
illegal  application  of  the  funds  of  the  company ;  no  matter  how  bene- 
ficial to  the  defendants'  railway  such  an  application  of  the  funds 
might  by  possibility  have  turned  out  to  be :  that  would  not  render  it 
the  less  illegal ;  and  the  plaintiffi,  having  notice  of  the  illegality  by  the 
act  of  parliament,  cannot  recover.  [He  then  cited  the  several  cases 
referred  to  in  the  judgment  of  the  court,  and  also  Hunt  v.  The  Shrew s^ 
bury  and  Chester  Railway  Company,  20  Law  J.  Rep.  (n.  s.)  Chanc.  169, 
8.  c.  3  Eng.  Rep.  144,  and  The  King  v.  Kilderby,  1  Wms.  Saund.  309, 
c.  note  b.]  Though  the  breach  for  which  the  action  is  brought  consists 
only  of  the  non-payment  of  the  costs  of  soliciting  bills  in  parliament, 
the  action  must  succeed  or  not,  according  to  whether  the  whole  agree- 
ment is  void  or  not  void ;  and  whatever  particulars  this  covenant  may 
contain,  it  is  impossible  not  to  see  that  it  is  a  contract  to  apply  the 
funds  of  the  company  in  paying  the  costs  of  these  bills  in  parliament 
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which  is  an  illegal  contract ;  and,  further,  all  the  covenants  are  depend** 
ent  on  the  agreement  to  take  a  lease  of  the  other  railways,  whjch  is 
of  itself  illegal.  The  whole  contract,  therefore,  falls  to  the  ground ; 
and  the  plaintiffs  cannot  recover. 

BramweUy  in  reply,  cited  The  Queen  v.  'Bie  Great  North  of  England 
Railway  Company ^  9  Q.  B.  Bep.  315 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  M. 
C.  16,  and  URcholh  v.  StreUon^  10  Q.  B.  346.  Oar.  adv.  vulL 

Jehvis,  C.  J.,  now  delivered  the  judgment  of  the  court  [Aflqr 
stating  the  pleaxiings,  as  above,  his  tiordship  proceeded.]  The  ques- 
tion for  the  opinion  of  the  court  is,  whether,  upon  this  record,  the 
plaintiffs  can  maintain  their  action ;  and  we  are  of  opinion  that  they 
cannot,  and  that  the  defendants  are  entitied  to  judgment  The  d^ 
fendants  are  incorporated  by  the  statute  6  &  7  Will.  4,  c.  106,  the  first 
section  of  which  enactSi  that  certain  persons  shall  be  united  into  ^ 
company  for  making  and  maintaining  the  railway  mentioned  in  that 
section,  and  other  works  by  that  act  autHorized,  and  for  other  purposes 
in  that  act  declared,  and  for  that  purpose  shall  be  one  body  corporate 
by  the  name  and  style  of  the  "  Eastern  Counties  Railway  Company,** 
imd  have  perpetual  succession  and  a  common  seal.  The  third  section 
empowers  the  company  to  raise  a  sum  of  money  for  making  an4 
maintaining  the  said  railway,  and  other  works  auUiorized  by  the  act; 
and  the  fifth  section  directs  the  money  so  raised  to  be  expended 
towards  making  and  maintaining  the  said  railway  and  other  works^ 
and  in  otherwise  canrying  the  act  into  execution.  The  money  to  be 
raised  on  mortgage  is  to  be  applied  in  the  same  way,  (section  246,) 
and  the  profits  of  the  company,  after  defiraying  the  expenses  of  making^ 
maintaining,  and  working  the  said  railway,  axe  to  be  accounted  for 
and  divided  amongst  the  proprietors  of  the  undertaking,  (sections 
J70, 171.) 

This  act  is  a  public  act,  accessible  to  all  and  supposed  to  be 
known  to  all,  and  the  plaintiiis  must  therefore  be  presumed  to  have 
dealt  with  the  defendants  with  a  full  knowledge  of  their  respective 
rights,  whatever  those  rights  may  be.  It  is  clear  that  the  defendants 
have  a  limited  authority  only,  and  are  a  corporation  only  for  the  pui^ 
pose  of  making  and  maintaining  the  railway  sanctioned  by  the  act, 
and  that  their  funds  can  only  be  applied  for  the  purposes  directed 
and  provided  for  by  the  statute.  Incteed,  it  is  not  contended  that  a 
company  so  constituted  can  engage  in  new  trades  not  contemplated 
by  their  act ;  but  it  is  said  that  they  may  embark  in  other  undertak- 
ings, however  various,  provided  the  object  of  the  directors  be  to  in- 
crease the  profit  of  their  own  railway. 

This,  in  truth,  is  the  same  proposition  in  another  form ;  if  the 
company  cannot  carry  on  a  new  trade,  because  it  is  not  contem- 
plated by  the  act,  they  cannot  embark  in  other  undertakings  not  sanc- 
tioned by  their  act,  merely  because  they  hope  the  speculation  may 
ultimately  increase  the  profit  of  the  shareholders.  They  cannot  en- 
gage in  a  new  trade;  because  they  are  a  corporation  only  fQr  the 
purpose  of  making  and  maintaining  the  Eastern  Counties  Kailway* 
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What  additional  power  do  they  acquire,  from  the  fact  that  the  under- 
taking may  in  some  way  benefit  their  line  ?  Whatever  be  their  ob- 
ject or  the  prospect  of  success,  they  are  still  but  a  corporation  for  the 
purpose  only  of  making  and  maintaining  the  Eastern  Counties  Rail- 
way, and  if  they  cannot  embark  in  new  trades  because  they  have 
only  a  limited  authority,  for  the  same  reason  they  they  can  do  noth- 
ing not  authorized  by  their  act,  and  not  within  the  scope  of  their 
authority.  Every  proprietor  when  he  takes  shares  has  a  right  to  ex* 
pect  that  the  conditions  upon  which  the  act  was  obtained  will  be 
performed,  and  is  no  sufficient  answer  to  a  shareholder  expecting  his 
dividend,  that  the  money  has  been  expended  upon  an  undertaking 
which  at  some  remote  period  may  be  highly  beneficial  to  the  line. 
The  public  also  has  an  interest  in  the  proper  administration  of  the 
powers  conferred  by  the  act  The  comfort  and  safety  of  the  line  may 
be  seriously  impaired  if  the  money  supposed  to  be  necessary  and 
destined  by  parliament  for  the  maintenance  of  the  railway  be  ex- 
pended in  other  undertakings  not  contemplated  when  the  act  was 
obtained,  and  not  expressly  sanctioned  by  the  legislature. 

The  cases  in  equity  which  have  been  cited  proceeded  upon  this 
view  of  the  subject,  and  were  decided  not  because  the  particular  act 
restrained  by  injunction  was  a  breach  of  trust,  because  it  was  not 
within  the  scope  of  the  directors'  authority,  was  not  justified  by  the 
statute,  and  was,  therefore,  illegal  In  Colman  v.  The  Eastern  Chufir 
ties  Railway  Campanyj  10  Beav.  15;  s.  c.  16  Law  J.  Bep.  (n.  s.)  Chanc 
73,  the  Master  of  the  Rolls  says,  "  It  has  been  ver^  properly  admitted 
that  railway  companies  have  no  right  to  enter  mto  new  trades  or 
businesses  not  pointed  out  by  the  acts ;  but  it  has  been  contended 
that  they  have  a  right  to  pledge,  without  limit,  the  funds  of  the 
company  in  the  encouragement  of  other  transactions,  however  various 
«nd  extensive,  provided  the  object  of  that  liability  is  to  increase  the 
traffic  upon  the  railway,  and  thereby  to  increase  the  profit  to  the 
shareholders.  There  is,  however,  no  authori^  for  any  thing  of  that 
kind."  So  in  Salomans  v.  Laingy  12  Beav.  352,  he  says,  <<  A  railway 
company,  incorporated  by  act  of  parliament,  is  bound  to  apply  aU 
the  moneys  and  property  of  the  company  for  the  purposes  directed 
and  provided  for  by  the  act,  and  for  no  other  purpose  whatsoever." 
The  same  principle  was  adopted  by  the  Lord  Chancellor,  in  the  c^se  of 
Bagshaw  v.  The  Eastern  Union  kaUway  Company^  2  Mac  &  Gor. 
389 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  193,  by  Lord  Cranworth,  in 
the  case  of  Beman  v,  Ruffordj  20  Law  J.  Rep.  (n.  s.)  Chanc.  537 ; 
s.  c.  6  Eng.  Rep.  106,  and  as  we  are  told  by  Vice- Chancellor  Turner, 
in  the  case  of  TTie  Great  Northern  Railuiay  Company  v.  J%e  Eastern 
Counties  Railway  Company.^  In  the  last  two  cases,  the  learned 
judges  treated  questions  similar  to  the  present  as  purely  legal  ques- 
tions, and,  therefore,  directed  cases  to  be  stated  for  the  opinion  of  a 
court  of  law,  but  at  the  same  time  expressed  their  opinion  that  the 
contracts  were  illegal,  and  therefore  void.  If  the  contract  is  illegal, 
as  being  contrary  to  the  act  of  parliament,  it  is  unnecessary  to  con- 

^  Not  yet  leportecL 
43* 
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sider  the  effect  of  dissenting  shareholders ;  for,  if  the  company  is  a 
cx)rporatioo  only  for  a  limited  purpose,  ^nd  a  contract  like  that  under 
discussion  is  not  within  their  authority,  the  assent  of  all  the  .shaie* 
holders  to  such  a  contract,  though  it  may  make  them  ail  personally 
liable  to  perform  such  contract,  would  not  bind  them  in  their  corpo- 
rate capacity,  or  render  liable  their  corporate  funds. 

But  it  is  said  that  it  does  not  sufficiently  appear  upon  this  record 
that  the  bills  in  parliament,  and  for  which  the  defendants  covenanted 
to  pay  the  costs,  were  not  connected  with  the  defendants'  railway.  If 
railway  companies  could  embark  in  undertakings  collateral  to  theii 
main  Une,  merely  because  the  main  line  might  in  the  result  be  bene* 
fited,  there  would  be  much  in  this  objection ;  but  upon  the  view  which 
we  have  above  expressed,  the  objection  cannot  prevail  We  know 
that  each  of  the  four  litigant  companies  has  a  separate  act  of  parlia- 
ment ;  we  know  that  the  statute  incorporating  the  defendants'  com- 
pany gives  no  authority  respecting  the  bill  promoted  by  the  plaintifis; 
and  we  are,  therefore,  bound  to  say,  that  any  contract  relating  to  such 
bills  is  not  justified  by  the  act  of  parliament,  is  not  within  the  scop« 
of  the  authority  of  the  company  as  a  corporation,  and  is  therefore 
void.  For  these  reasons,  we  are  of  opinion  that  there  ought  to  be 
judgment  for  the  defendaiitfs»«  Judgment  for  the  defendants. 


^^^^^mtmm 


Macdouoall  t;.  Patebson.^ 

Kovember  28,  December  7, 1851. 

Chuniy  Court  ^-^  Qmcurrent  Jurisdiction  —  Dwelling  of  Plaintiff'^ 
Costs --^ Discretion  of  Judge-^d  4*  lO^Ffct  c  95,  5.  128—13  Jjr 
14  Vict.  c.  61, 1. 13. 

Where  the  plaintiff  m  an  action  in  a  eaperior  court  resided  at  ]nyeniefl8»  more  tfiaa  twenlsj 
miles  from  the  defendant,  but  had  been  in  the  habit  for  some  yean  of  coming  to  London 
and  residing  for  some  months  in  Golden  Sanare,  for  the  purposes  of  his  bnsmess,  witldn 
the  nuisdiction  of  a  connty  conrt,  and  less  man  twenty  miles  fh>m  the  defendant,  and  mm 
residing  there  during  the  whole  time  of  the  action : — 

EM,  that  the  plaintiff  did  not  "dwell''  in  Golden  Square  within  the  meaning  of  the  laSlii 
section  of  the  9  &  10  Vict  c.  95,  but  at  Inverness ;  and  that  therefore  the  superior  court 
had  concurrent  jurisdiction  with  the  county  court  under  that  section. 

^emJtUt,  that  if  the  plaintiff  dwells  at  two  places,  one  of  them  less  and  the  other  more  than 
twenty  miles  ftom  &e  defendant,  the  superior  courts  hare  concurrent  jurisdiction. 

The  13th  section  of  the  13  &  14  Yicte  c.  61,  which  provides  that  if  the  plahitiff,  in  an  action 
in  a  superior  court,  in  which  less  than  M.  is  recovered,  shall  make  it  appear  to  the  satis- 
faction of  the  court,  or  of  a  ju^e  at  chambers,  upon  summons,  that  the  acti<m  was 
brought  for  a  cause  in  whidi  concurrent  jurisdiction  is  given  to  Uie  superior  courts  by  the 
•9  &  10  Vict  c.  95,  8. 128,  the  court  or  judge  mtw  direct  that  the  plaintiff  shall  recover  hia 
•costs,  does  not  give  the  conrt  or  judge  any  discretion,  but  oniv  confers  upon  them  aa 
-authority  to  make  such  an  order,  which  they  are  hound  to  exercise  if  it  amiears  by  affidavits 
that  the  case  falls  within  section  128.  [OvemilingJoii««  v.  Uarriaony  20  Law  J.  Bep.  (n.  8.) 
Exch.  166 ;  8.  o.  3  Eng.  Rep.  579,  and  Palmer  r.RidiardSt  20  Law  J.  Eep.  (k.  8.)  £xdL 
823  ;  8.  0.  5  Eng.  Bep.  535.] 

1.21  Law  J.  Rep.  (n.  s.)  C.  P.  27  -,  15  Jur.  1108. 
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This  action  was  tried  before  the  under-sheriff  of  Middlesex,  as  un- 
^fended,  and  a  verdict  was  given  for  the  plaintiff  for  a  less  sum  than 
202.  •  A  summons  was  taken  out,  calling  on  the  defendant  to  shew 
cause,  before  a  judge  at  chambers,  why  the  plaintiff  should  not 
recover  his  costs  under  the  13  k  14  Vict  c.  61,  s.  13.  The  summons 
was  heard  by  Patteson,  J.,  and  the  following  facts  appeared  on 
affidavit. 

The  plaintiff  resided  and  carried  on  business  more  than  twenty 
miles  from  the  defendant,  at  Inverness,  in  Scotland,  but  for  some 
years  past  he  had  been  in  the  habit  of  coming  to  London  each  sum* 
mer,  and  remaining  for  some  months.  During  his  stay  in  London  he 
occupied  premises  within  twenty  miles  of  the  defendant's  residence, 
at  No.  19,  Golden  Square,  where  he  shewed  his  patterns  and  also 
resided ;  and  the  plaintiff  was  living  in  Golden  Square  during  the 
whole  time  the  action  was  pending. 

Patteson,  J.,  dismissed  the  summons,  indorsing  upon  it  these  words, 
^  I  think  there  was  concurrent  jurisdictioq,  but  no  sufficient  reason 
why  the  plaintiff  sued  in  the  superior  court" 

A  rule  nisi  was  afterwards  obtained,  cajling  on  the  defendant  to 
shew  cause  why  the  master  should  not  tax  the  plaintiff's  costs  in  the 
action^ 

November  23.  Lush,  shewed  cause.  It  is  submitted,  first,  that  the 
13tb  section  of  the  13  &  14  Vict  c.  61,  is  not  obligatory  on  the  court 
or  judge,  but  that  it  is  discretionary  with  them  to  make  an  order  or 
jdot,  according  to  the  circumstances  of  the  case ;  secondly,  that  if  that 
be  so,  the  court  cannot  review  the  decision  of  the  judge  at  chambers ; 
and  lastly,  that  the  judge  on  this  occasion  exercised  a  proper  discre* 
tion.  By  the  11th  sectK)n  of  the  13  &  14  Vict  c  61,  it  is  provided 
that  when  a  sum  not  exceeding  20L  is  recovered  in  an  action  on  con* 
tract  in  a  superi<»r  court,  the  plaintiff  shall  have  no  costs,  except  in 
the  cases  afterwards  provided  for ;  and  it  sh&dl  not  be  necessary  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs.  The  13th  section 
excepts  from  the  operation  of  the  lltb,  cases  where  the  judge,  before 
whom  the  verdict  is  obtained,  shall  ca*tify,  on  the  back  <^  the  record, 
that  no  plaint  could  have  been  entered  in  any  county  court,  or  that 
there  was  sufficient  reason  for  bringing  the  action  in  the  superior 
court  The  13th  section  farther  excej^s  cases  where  the  plaintiff 
'^  shall  make  it  appear  to  tiie  satisfaiction  of  the  court  in  which  such 
action  was  brought,  or  to  the  satisfaction  of  a  judge  at  chambers,  that 
the  said  action  was  brought  for  a  ccmse  in  which  concurrent  jurisdiction 
is  given  to  the  superior  courts  by  the  said  recited  act,  9  &  10  Vict  c.  95, 
s.  128,  or  for  which  no  plaint  could  have  been  entered  in  any  such  county 
court,  or  that  the  said  cause  was  removed  from  a  county  court  by  cef 
iiorarij^^  and  it  provides  that,  "  in  any  of  such  cases,  the  court  in  which 
tiie  said  action  is  brought,  or  the  said  judge  at  chambers,  may  there- 
upon, by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs, 
and  thereupon  the  plaintiff  shall  have  the  same  judgment  to  recover 
his  costs  as  ho  would  have  hp  J  if  this  act  had  not  been  passed."  The 
word  <'  may''  implies  a  choice,  and  therefore  it  cannot  be  said  that  it  * 
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makes  it  obligatory  on  the  court  or  judge  to  make  the  order  for 
costs.  The*question  has  already  been  discussed  and  expressly  decided 
in  the  case  of  Jones  v.  Harrison^  in  which  the  Court  of  Exchequer 
held,  after  argument,  that  the  words  of  the  section  are  only  permis- 
sive. In  the  case  of  Palmer  v.  Richards^  it  was  held  that  the  decision 
of  the  judge  as  to  a  certificate  under  the  12th  section  of  the  act,  wiU 
not  be  reviewed.  The  doctrine  of  Jones  v.  Harrison  has  been  approved 
of  by  the  Court  of  Queen's  Bench  in  the  case  of  Latham  v.  Spedding^ 
20  Law  J.  Rep.  (n.  s.)  Q.  B.  302 ;  4  Eng.  Rep.  273.  But  the  facts 
of  this  case  do  not  shew  the  existence  of  concurrent  jurisdiction  of 
the  superior  court  For  a  portion  of  the  year  the  plaintiff  dwelt  in 
Scotland ;  but  for  the  other  part  of  the  year,  and  during  the  whole 
time  of  this  action,  he  dwelt  in  London;  and  the  case,  therefore, 
does  not  come  within  the  statute  9  &  10  Vict  c.  95,  s.  128.  The 
intention  of  the  legislature  was  to  put  a  stop  to  small  actions  in  the 
superior  courts,  and  the  court  will  take  such  a  view  of  the  statute  as 
will  carry  out  its  intention* 

Badelepi  in  support  of  the  rule;  The  affidavits  were  before  Mr. 
Justice  Patteson,  and  he  decided  that  there  was  concurrent  jurisdic-. 
tion.  It  could  not  be  said  that  the  house  in  Golden  Square  wtls  the 
permanent  dwelling-place  of  the  plaintiff.  There  is  no  authority  to 
shew  that  a  place  of  temporary  residence  is  the  place  where  the 
plaintiff  dwells,  under  the  County  Court  Acts.  In  Shields  v.  iZatt, 
7  Com.  B.  Rep.  116 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  C.  P.  120,  it  was 
held,  that  one  who  resided  in  Scotland  and  carried  on  business  in 
London  by  means  of  an  agent  was  not  bound  to  sue  in  the  City 
Small  Debts  Courts,  as  "  dwelling "  in  Londbn ;  and  Mas  v.  Davis^ 
4  Ibid.  444,  was  decided  on  the  same  principle,  though  the  word  there 
was  "  residence."  ^ 

[Maule,  J.  When  a  man  has  a  house  in  Richmond  and  another 
in  London,  both  those  are  his  dwelling-places ;  but  when  a  man  goes 
to  a  watering-place  for  a  time  he  cannot  be  said  to  dwell  there.  If  a 
man  may  dwell  at  two  places,  and  if  we  construe  the  act  largely, 
then  a  man  who  dwells  within  twenty  miles  from  the  defendant  and 
also  more  than  twenty  miles,  does  dwell  more  than  twenty  miles 
from  him.] 

There  is  nothing  in  the  act  to  shew  that  if  a  plaintiff  has  two 
dwellings  and  one  is  more  than  twenty  miles  from  the  defendant, 
there  is  not  concurrent  jurisdiction.  Next,  according  to  the  principles 
adverted  to  in  Peterson  v.  DaviSy  6  Com.  B.  Rep.  236 ;  s.  c.  17  Law 
J.  Rep.  (n.  8.)  C.  P.  290,  the  decision  of  the  judge  may  be  reviewed. 
There  is  nothing  in  the  act  to  shew  that  the  application  to  the  judge  at 
tshambers  is  final,  and  if  the  plaintiff  is  entitled  to  have  his  costs,  the 
refusal  of  the  judge  cannot  oust  him  of  his  right  As  to  the  sub- 
stantial question  in  the  case,  it  is  clear  that  but  for  the  two  County 
Court  Acts  the  plaintiff  would  have  been  entitled  to  his  costs  under 
the  Statute  of  Gloucester.  Now,  it  cannot  be  contended  that  the 
word  "  may "  must  necessarily  be  construed  as  permissive,  since  it 
•  has  been  so  often  held  to  imply  compulsion.     It  would  seem  to  be 
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ovenruling  the  established  prindples  of  construction  to  treat  this  pro* 
vision  as  a  discretionary  one. 

[JpRvis,  C.  J.  Perhaps  the  right  construction  is,  that  the  word 
^  may  "  confers  an  authority  on  the  judge  which  he  is  bound  to  exer- 
cise.] 

In  Alderman  BackwelPs  case^  1  Vern.  152,  it  was  held  that  where  a 
statute  said  the  Chancellor  <^  may  "  grant  a  commission  in  bankruptcy 
the  commission  was  de  jure.  In  19  Vin.  Abr.  tit  ^^  Statute,"  525,  it  is 
laid  down,  <*  where  a  statute  directs  the  doing  of  a  thing  for  the  sake 
of  justice  or  the  puldic  good,  the  word  nia/y  is  the  same  as  the  w<Hrd 
shaUP  The  Eing  v.  BfvrUm,  2  Salk.  609 ;  Standen  v.  the  Universttp 
of  Chfardj  Sir  W.  Jones,  17. 

[Jervis,  C.  J.  The  court  entertains  some  doubt  whether  there  is 
sumcient  evidence  that  the  plaintiff  dwelt  in  London  in  Golden 
Square,  at  the  time  when  the  action  was  brought,  and  also  whether, 
if  he  also  dwelt  in  Scotland,  the  case  would  be  within  section  128 
of  the  9  and  10  Vict,  a  95.  With  resi>ect  to  the  other  point,  the 
court  sees  very  cogent  reasons  why  it  should  differ  from  the  Court 
of  Exchequer,  and  therefore  vdU  conaid^  the  matter.] 

Our,  adv.  vulL 

Jsavis,  C.  J.,  now  delivered  the  judgment  of  the  oourt.^  The  first 
question  in  this  case  is,  whetb^  this  oourt  has  a  concunent  jurisdic* 
^n  with  the  county  court,  under  the  128th  section  of  the  statute  9 
^  10  Vict  c.  95 ;  and  we  are  of  opinion  that  it  has.  The  defendant 
contends  that  at  the  time  of  the  actioa  brought,  the  plaintiff  dwelt  in 
^o  places,  in  Scotland  and  in  Golden  Square;  and  perhaps,  even  if 
this  had  been  the  case,  this  court  would  have  had  concurrent  jurisdic- 
tion, because  it  could  not,  in  that  case,  have  been  suggested  on  the 
roll  that  the  plaintiff  did  not  dwell  more  than  twenty  miles  from 
the  defendant  But  it  is  uiftaecessary  to  dedde  that  question ;  because 
we  are  of  opinion  that,  under  the  circumstances,  the  plaintiff  did  not 
dwell  in  Golden  Squara  Each  case  must  depend  upon  its  particular 
circumstances ;  but  where  a  party  hsA  a  permanent  place  of  dweUing, 
y/e  do  not  think  that  he  ^'  dwells,"  in  the  sense  of  that  word  as  us^ 
in  the  statute,  at  a  place  where  he  has  lodgings  for  a  temporary  pur^ 
.pose  only. 

The  second  question  depends  upon  the  larue  construction  of  the 
statute  13  and  14  Vict  c.  61,  s.  13,  and  is  of  much  importance,  not 
only  on  account  of  its  eeneral  bearing  upon  the  pmctice  of  the  court, 
but  because  we  are  unK^rtunatelv  unable,  after  much  consideration,  to 
concur  with  the  Court  of  Exchequer  in  the  view  which  they  have 
taken  of  that  section.  Y^e  are  not  disposed  to  depart  from  the  rule 
of  construction  of  statutes  so  frequently  refenred  to  by  my  brother  * 
Parke.  We  consider  ourselves  bound  to  adhere  to  the  ordinary 
meaning  of  the  words  used,  and  to  their  grammatical  construction, 
unless  that  is  at  variance  with  the  intention  of  the  legislature,  to  he 
collected  from  the  statute  itself,  or  leads  to  some  manifest  absurdity 

1  JsBviB,  C.  J^  Mauls,  J.,  V^illlamb,  J.  and  Talfovrd,  J. 
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or  repugnance.  The  real  point  turns  upon  the  meaning  of  the  word 
"  may."  Does  it  necessarily  give  the  courts  and  the  judges  a  discre* 
tion  in  the  three  cases  mentioned  in  the  13th  section ;  or  was  it  used, 

—  and,  as  we  think,  aptly  and  properly  used,  —  to  confer  upon  them 
an  authority  in  the  cases  mentioned ;  or  is  it  doubtful  in  which  of 
these  two  senses  it  was  used  by  the  legislature  ?  K  the  second  is  the 
true  meaning,  we  adhere  to  the  ordinary  meaning  of  the  words  used, 
and  to  their  grammatical  construction,  by  holding  that  the  courts  and 
judges  have  no  discretion  when  either  of  the  three  cases  exist  upon 
which  the  authority  arises.  If  it  is  doubtful  in  which  sense  the  word 
was  used,  we  must  consider  whether  it  would  not  lead  to  manifest 
absurdity  and  repugnance  to  hold  that  the  word  "may"  conferred 
upon  the  courts  and  the  judges  a  discretion  in  all  the  cases  mentioned 
in  that  section. 

Before  the  passing  of  the  County  Courts  Act,  the  plaintiff  would  have 
had  his  costs  by  the  Statute  of  Gloucester,  and  since  that  act  (9  and  10 
Vict.  c.  95,  s.  128,)  he  would  have  had  his  costs,  because  the  defend* 
ant  could  not  have  suggested  that  the  plaintiff  did  not  dwell  more 
than  twenty  miles  from  the  defendant  at  the  time  of  the  action 
brought  In  that  state  of  the  law,  the  statute  13  and  14  Vict  c  61, 
was  passed,  the  11th,  12th,  and  13th  sections  of  which  refer  to  costs. 
The  principal  object  of  the  11th  section  seems  to  have  been  to  get  rid 
of  the  very  expensive  and  dilatory  proceeding  by  Suggestion,  necessary 
under  the  former  act  In  substance,  for  the  purposes  of  this  case,  it 
enacts,  that  if  in  any  action  of  debt  commenced  in  the  superior  courts, 
the  plaintiffs  shall  recover  a  sum  not  exceeding  20Z.,  he  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the  cases 
hereinafter  provided ;  and  no  suggestion  shall  be  necessary  to  deprive 
the  plaintiff  of  costs. 

The  cases  thereinafter  provided  are  to  be  found  in  the  12th  and 
13th  sections,  and  are  of  two  kinds,  those  which  may  appear  at  the 
trial  before  the  judge  or  other  presiding  officer,  and  those  which  may 
be  established  by  affidavit  before  the  court  or  a  judge  at  chambers, 
whether  there  be  a  verdict  in  the  action  or  not  Of  the  former,  two 
cases  are  provided  for  by  the  12th  section :  the  one,  where  it  appears 
to  the  judge  or  presiding  officer  at  the  trial  that  the  cause  of  action 
was  one  for  which  no  plaint  could  have  been  entered  in  a  county 
court ;  the  other,  where  it  appears  to  the  judge  or  presiding  officer  at 
trial  that  there  was  a  sufficient  reason  for  bringing  the  action  in  the 
superior  court;  and  in  either  of  these  cases,  if  the  judge  or  presiding 
officer  certifies  to  that  effect  upon  the  back  of  the  record,  the  plaintiff 
is  to  have  his  costs.  Of  the  latter,  three  cases,  and  three  only,  are 
provided  for  in  the  13th  section ;  where  there  is  concurrent  jurisdio- 
«tion,  —  where  no  plaint  could  have  been  entered  in  the  county  court, 

—  and  where  the  cause  has  been  removed  from  the  county  court  by 
certiorari ;  and  if  either  of  these  cases  appear  to  the  satisfaction  of  the 
court  or  a  judge  at  chambers,  such  court  or  judge  may  thereupon 
direct  that  the  plaintiff  shall  recover  his  costs.  Is  there  to  be  added 
to  these  three  cases,  ^pressly  mentioned  in  the  section,  a  fourth 
inquiry  independent  of  and  possibly  unconnected  with  the  specific 
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question  before  the  court  or  judge,  viz.  an  inquiry  into  the  general 
conduct  of  the  parties,  for  the  purpose  of  ascertaining  whether  the 
plaintiff  is  in  justice  entitled  to  his  costs  ?  No  power  to  institute 
such  an  inquiry  is  expressly  given  by  the  13th  section,  whereas  the 
12th  section  gives  the  judge  or  presiding  officer  a  discretion,  and  ena- 
bles him  to  certify  that  there  was  a  sufficient  reason  for  bringing  the 
action  in  the  superior  courts.  The  omission  from  the  13th  section  of 
an  authority  expressly  given  by  the  12th  section,  would  seem  to  show 
that  it  was  not  intended  to  confer  upon  the  courts  or  a  judge  at 
chambers  a  discretion  to  inquire  whether  there  was  sufficient  reason 
for  bringing  the  action  in  a  superior  court 

Again,  it  could  not  be  intended,  that  a  judge  at  chambers  should 
have  a  discretion  whether  the  plaintiff  should  have  his  costs  in  a  case 
where  no  plaint  could  have  been  entered  in  the  county  court,  and 
that  a  judge  at  Nisi  Prius  should  have  no  such  discretion  in  the  same 
case ;  and  yet  in  the  12th  section,  in  addition  to  the  discretion  vested 
thereby  in  the  judge  or  presiding  officer,  express  reference  is  made  to 
the  case  where  no  plaint  could  have  been  entered  in  the  county 
court,  which  would  have  been  unnecessary  if  in  that  case  also  he 
had  a  discretion ;  for  then  the  last  member  of  the  section,  giving  a 
genei^I  discretion,  would  have  included  all  cases.  To  take  the  in* 
stance  common  to  the  12th  and  13th  sections,  the  11th  section  may 
be  read  thus :  —  K,  in  any  action  of  debt,  the  plaintiff  shall  recover  in 
a  superior  court  a  sum  not  exceeding  twenty  pounds,  he  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs,  except  in  the  case 
where  no  plaint  could  have  been  entered  for  the  cause  of  action  in 
the  county  court,  in  which  case,  if  it  appears  to  a  judge  at  Nisi 
Prius,  he  shall  certify  the  same  upon  the  back  of  the  record,  or  if  it 
appears  to  the  satisfaction  of  a  judge  at  chambers,  he  "  may,"  that  is, 
he  has  authority  to  direct,  that  the  plaintiff  shall  have  his  costs* 
Critically  speaking,  the  word  "may"  is  correctiy  used  to  describe  the 
sort  of  authority  which  a  judge  has  in  such  cases.  He  is  not  bound 
to  act  against  the  plaintiff's  wish,  but  the  fact  being  established 
which  gives  the  authority,  he  may,  at  the  plaintifPs  request,  make 
the  order,  and  thus  the  costs  are  awarded  to  the  plaintiff,  and  with 
his  assent.  The  general  authorities  on  the  subject  appear  fully  to 
warrant  the  construction  which  we  have  thought  ourselves  called 
upon  to  put  on  the  statute. 

An  early  case  was  cited  by  Mr.  Badeley, —  Alderman  BackweWs 
case.  One  of  the  questions  there  raised  before  Lord  Keeper  North 
was,  whether  a  commission  of  bankruptcy  could  be  denied  by  the 
Lord  Chancellor,  or  whether  it  was  de  jure.  And  the  Lord  Keeper 
said,  2  Chanc.  Cas.  191,  « I  hold  that  the  commission  is  de  jure,  and 
the  statute  which  saith  that  the  Chancellor  may  grant,  &c.,  is  as  • 
if  it  had  been  <  shall  grant '  or  *  ought  to  grant,'  but  he  cannot  grant 
ex  officioj  but  on  request,  of  persons  interested."  And  he  added,  1 
Vern.  153 ;  s.  c.  1  Eq.  Cas.  Abr.  62,  that  it  had  been  so  resolved  by 
all  the  judges.  This  case  has  been  followed  by  others, —  the  last  of 
them  being  The  Queen  v.  The  TUhe  Commissioners^  19  Law  J.  Rep. 
(n.  s.)  Q.  B.  177 — which  we  think  support  the  rule,  that  when  a 
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gtatate  confers  an  authority  to  do  a  judicial  act  in  a  certain  case,  it 
is  imperative  on  those  so  authorked  to  exercise  the  authority  when 
the  case  arises  and  its  exercise  is  duly  applied  for  by  a  party  interested 
and  having  the  right  to  make  the  application. 

For  these  reasons,  we  are  of  opinion,  that  the  word  **  may"  is  not 
used  to  give  a  discreticm,  but  to  confer  a  power  upon  the  court  and 
judges,  and  that  the  exercise  of  such  power  depends  not  upon  the 
discretion  of  the  court  or  judges,  but  upon  the  proof  of  the  particular 
case,  out  of  which  such  power  arises.  But  if  it  be  doubtful  in  which 
sense  the  word  *'  may"  is  used,  we  should  be  justified,  by  the  rule  of 
construction  to  which  we  have  referred,  in  considering  whether  ab« 
surdity  or  repugnance  would  not  follow  from  holding  that  a  discre* 
tion  v(ras  given,  and  might  accordingly  modify  the  word  so  as  to 
avoid  that  consequence.  In  our  opinion,  absurdity  and  repugnance 
would  follow  from  such  a  construction.  If  the  11th  section  was  in** 
fended  to  avoid  the  expense  of  a  suggestion,  that  object  would  be 
effectually  defeated  by  giving  the  judges  a  discretion  under  the  13th 
section ;  not  only  must  every  cause  be  re-iried  upon  affidavits,  but 
the  whole  conduct  of  the  parties,  and  perhaps  of  the  witnesses,  must 
be  examined,  for  the  purpose  of  enabling  the  judge  to  say  if  the 
plaintiff  should  have  his  costs.  A  judge  at  Nisi  Prius,  in  the  exercise 
of  the  discretion  expressly  given  to  him  by  the  12th  section,  must  be 
governed  by  evidence  appucable  to  the  issues  joined  between  the 
parties,  but  a  judge  at  chambers  will  be  subject  to  no  such  limitatioD, 
and  may  be  led  into  any  inquiry  which  the  parties  may  think  fit  to 
institute,  without  the  means  of  enforcing  the  production  of  evidence^ 

This  further  consequence  would  foUow  firom  holding  that  the  word 
*^may"  conferred  a  discretion.  Wherever  the  plaintiff  has  a  cause 
of  action  for  which  he  cannot  sue  in  the  county  court,  and  in  respects 
of  which  he  has  not  sustained  tlie  damage  necessary  to  give  costs, 
his  rights  to  costs  may  depend  not  upon  his  success  in  the  action,  but 
upon  the  discretion  of  a  judge  to  be  exercised  at  chambers,  and  as  it 
is  said  without  control,  and  witiiout  the  means  of  compeUinfi^  adverse 
witnesses  to  depose  to  facts  which  may  be  only  within  their  own 
knowledge.  If  it  were  doubtful  whether  the  word  <<may"  was  used 
to  give  a  discretion,  or  to  confer  an  authority,  we  should  not  hesitate 
to  adopt  the  latter  meaning,  to  avoid  the  consequences  which  we 
have  pointed  out  We  are  aware  that  this  decision  conflicts  with 
two  cases  which  have  been  decided  by  the  Court  of  Exchequer,  and 
to  which  reference  has  been  made.  We  regret  that  we  are  com- 
peUed,  after  full  consideration,  to  arrive  at  this  conclusion.  The  case 
of  Latham  v.  Speddingy  in  the  Queen's  Bench,  does  not  touch  the 
question ;  for  that  was  decided,  not  upon  the  words  of  the  statute,  but 
upon  the  ground  that  the  plea  of  ^  not  possessed "  did  not,  as  wa» 
enroneously  supposed,  put  in  issue  the  question  of  title  only. 

Rule  absobUe. 
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Eaden ,  appellant ;  Cooper^  respondent.^ 

# 

KoTcmbor  18,  1861. 

Parliament'^  Borough  Vote — Notice  of  Claim-^Amendment — 6  4*  7 

Vict.  c.  18,  ss.  38,  40. 

Where  the  description  m  the  notice  of  claim  giren  to  the  OTereeert,  under  eeetion  38  of  6  4 
7  Vict,  c  18,  or  the  sitoation  of  the  premises  in  respect  of  which  a  borou.'jh  vote  is  claimed, 
is  not  strictly  accurate,  bnt  is,  in  the  opinion  of  the  revising  barrister,  sufficient  to  give 
notiee  for  what  premises  die  daim  really  is,  it  is  his  duty,  not  to  amend  the  claim,  but  to 
proceed  ag  if  the  daim  had  been  strictly  accimte  in  ite  description. 

This  was  an  appeal  from  a  decision  of  the  revising  barrister  for 
the  borough  of  Cambridge. 

The  case  stated  that  the  borough  of  Cambridge  consists  of  fourteen 
parishes ;  that  J.  R.  Mann  was  inserted  by  the  overseers  of  St.  An« 
drew's  the  Great,  in  the  list  of  persons  entitled  to  vote  for  members 
of  the  borough  with  respect  to  property  occupied  within  that  parish ; 
that  in  such  list  the  place  of  abode  was  stated  to  be  St  Andrew's 
Hill,  the  qualification  a  house,  and  the  situation  St  Andrew's  Hill ; 
that  the  appellant  objected ;  and  that,  it  having  been  proved  that  the 
qualification  depended  on  the  successive  occupation  of  two  houseS| 
namely,  a  house,  No.  15,  Hills  Road  in  St  Andrew's  the  Less,  and 
the  said  house,  the  revising  barrister  decided  that  the  name  should  be 
expunged ;  that  the  claimant  then  proved  service  of  a  notice  of  claim 
on  the  overseers  of  St  Andrew's  the  Great,  in  which  the  situation  of 
the  property  was  thus  described,  ^  St  Andrew's  Hill,  in  successive 
occupation  of  and  from  a  house  No.  15,  Hills  Road";  that  it  was 
provecl  that  No.  15,  Hills  Road  was  in  St  Andrew's  the  Less,  and 
that  the  street  called  Hills  Road  ran  into  both  parishes;  that  the 
revising  barrister  decided  that  the  notice  of  daim  was  insufficient  in 
stating  the  qualification  to  be  in  respect  of  successive  occupations  of 
houses  in  St  Andrew's  Hill  and  No.  15,  Hills  Road,  which  appeared 
to  be  both  in  St  Andrews  the  Great;  whereas  HUls  Road  is  in  both 
parishes,  and  No.  15  in  St  Andrew's  the  Less.  But  he  amended  the 
clause,  ^  and  thereby  enabled  the  claimant  to  give  evidence  of  succes* 
sive  occupation  in  the  two  parishes,"  and  inserted  the  name  of  the 
claimant  in  the  Ust  of  voters  in  St  Andrew's  the  Great 

The  question  stated  for  the  opinion  of  the  court  was,  whether  he 
had  power  to  amend  the  claim ;  and  whether  he  had  power,  under  the 
circumstances,  to  receive  evidence  of  a  qualification  consisting  of  the 
successive  occupation  of  two  houses  in  different  parishes. 

Couch^  for  the  appellant  The  question  is,  whether  the  revising  bar* 
lister  had  power  to  amend  the  claim.  If  not,  he  had  decided  that  the 
daim  was  insufficient,  and  therefore  the  claimant  failed  to  entitie  him* 
self  to  a  vote.     This  is  not  a  case  of  amendment  of  a  Hst  within  seo» 
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tion  40,  of  the  6  &  7  Vict  c  18.  Nor  is  it  the  amendment  of  a  claim 
to  a  countp  vote,  which  may  be  made  under  section  37,  inasmuch  aa 
by  section  6,  the  list  of  claimants  for  coufU$^  votes  is  made  the  list  of 
voters.     In  boroughs  the  case  is  different 

[Jervis,  C.  J.  Unless  there  is  a  distinction,  the  point  is  in  fact 
decided  by  Wood  v.  TJie  Overseers  of  WtUesdenj  2  Com.  B.  Bep.  15; 
s.  c.  16  Law  J.  Rep.  (n.  s.)  C.  P.  41.] 

But  there  is  a  distinction.  The  mode  of  proceeding  in  the  case  of 
borough  votes  is  pointed  out  by  section  15,  which  enacts,  ^  That  eveiy 

!>erson  whose  name  shall  have  been  omitted  in  any  such  list  of  voters 
or  any  city  or  borough,  &c.,  and  every  person  desirous  of  being  regis- 
tered for  a  different  qualification  than  that  for  which  his  name  appears 
in  the  said  list,  shall  give  or  cause  to  be  given  a  notice,  according  to 
the  form  (6,)  in  schedule  (B.),  to  the  overseers  of  the  parish  in  which 
he  shall  claim  to  have  his  name  inserted.  And  the  overseers  shall 
include  the  names  of  all  persons  so  claiming  as  aforesaid  in  lists, 
according  to  forms  (8,)  and  (9,)  in  schedule  (B.)"  These  lists  are 
not  made  the  list  of  voters,  as  the  list  of  claimants  of  county  votes  is 
in  section  6,  and  not  amendable  by  section  40,  which  applies  only  to 
such  lists  as  constitute  the  list  of  voters.  By  section  38,  it  appears 
how  the  lists  of  borough  voters  are  to  be  made  up.  That  section 
enacts,  <<  That  the  revising  barrister  shall  insert  in  any  list  of  voters  for 
any  city  or  borough  the  name  of  every  person  omitted,  who  shall  be 
proved  to  the  satisfaction  of  such  barrister  to  have  given  notice  of  his 
claim  to  be  inserted  in  such  list,  and  to  have  been  entitled  on  the  last 
day  of  July  then  next  preceding  to  have  his  name  inserted  therein  in 
respect  of  the  qualification  described  in  such  notice  of  claim." 

[Maule,  J.  The  question  is,  whether  he  has  given  due  notice  of 
his  claim  ?] 

That  is  so.  But  the  revising  barrister  here  decides  that  the  claim 
was  insufficient.  In  some  cases  it  has,  no  doubt,  been  assumed  that 
the  revising  barrister  had  a  power  to  amend  claims  in  the  case  of 
boroughs,  but  in  those  cases  the  distinction  here  taken  was  not 
adverted  to.  EUchins  v.  BrowHy  2  Com.  B.  Rep.  25 ;  s.  c.  15  Law  J. 
Rep.  (n.  s.)  C.  p.  38 ;  Flounders  v.  Donnery  Ibid.  63 ;  s.  c.  15  Law  3. 
Rep.  (n.  s.)  C.  p.  81.  See  also  Onions  v.  Bowdler^  5  Ibid.  65 ;  s.  c. 
17  Law  J.  Rep.  (n.  s.)  C.  P.  70. 

[Maule,  J.  By  section  38,  the  barrister  is  to  insert  in  the  list  the 
name  of  every  person  who  shall  be  proved  to  his  satisfaction  to  have 
given  due  notice  of  his  claim,  and  to  have  been  entitled  on  the  last 
day  of  July  to  have  his  name  inserted  in  respect  of  the  qualification 
described  in  such  claim.  All  that  the  barrister  has  to  inquire  is, 
whether  he  has  given  due  notice  of  his  daira.  If  his  claim  is  not 
strictiy  accurate  in  its  description  of  his  qualification,  the  barrister 
must  decide  whether,  though  not  strictiy  accurate,  due  notice  appears 
to  his  satisfaction  to  have  been  given  by  it.  If  it  does,  there  is  no 
need  of  amendment ;  and  if  he  finds  that  the  error  in  the  claim  is  of 
such  a  kind  that  he  would  have  amended  it  if  it  had  been  necessaiy 
under  section  40,  it  is  a  strong  argument  that  it  is  sufficient  to  his 
mind.  There  is  nothing  in  the  act  which  says  that  the  barrister  is 
bound  to  put  a  person  in  the  list  in  the  very  words  of  the  claim.] 
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In  this  case  he  says  that  the  claim  was  insufficient  as  it  stood,  and 
that  he  amended  "  and  thereby  enabled  the  claimant  to  give  evidence 
of  successive  occupation.''  The  facts  stated  are  not  sufficient  to  shew 
whether  he  was  justified  in  proceeding. 

Wheekfj  contra,  was  not  called  upon, 

Jervis,  C.  J.  The  revising  barrister  asks  whether  he  could,  under 
any  circumstances,  be  entitled  to  consider  the  qualification.  It  is 
clear  he  could. 

Maule,  J.  If,  instead  of  amending  the  claim,  he  had  said,  '^  The 
description  of  the  qualification  is  not  strictly  accurate,  but  everybody 
knows  that  15  HUls  Road  is  in  the  pansh  of  Saint  Andrew  the 
Less,"  and  had  proceeded  in  spite  of  the  misdescription,  he  would 
have  done  quite  right  ,As  it  is,  I  think  he  has  done  substantially 
right,  though  formally  wrong.  It  may  be  competent  to  the  appellant 
to  insist  upon  having  the  case  sent  back. 

[  Couch  said  he  would  not  insist.] 

WioHTMAN,  J.,  and  Talfourd,  J.,  concurred. 

Per  Curiam  —  Decision  affirmed. 


Marshall  v.  The  York,  Newcastle,  and  Berwick  Railway 

Company.^ 

Noyember  15, 1851. 

Carrier^  Liability  of —  Property  of  Servaniy  Passenger  toith  Master'^ 
Pleading  —  Negligence  of  Qirriers —  Reward —  Payment  by  or  on 
behalf  of  Person. 

A  seryant  trayellmg  with  his  master  on  a  railwaT,  may  haye  an  action  in  his  own  name 
against  the  railway  company  for  the  loss  of  his  foggage,  although  the  master  took  and 
paid  for  his  ticket. 

The  liability  of  the^railway  company  in  snch  a  case  is  independent  of  the  contract 

A  declaration  stated  that  the  defendant  receiyed  the  plaintiff  and  his  luggage  to  be  carried 
"  for  reward  to  the  defendants  in  that  behalf/'  and  it  was  proyed  that  the  phiintiff 's  master 
paid  his  fare  and  took  the  ticket :  — 

E^,  that  it  was  immaterial  by  whom  the  reward  was  to  be  paid,  and  that  the  allegation  in 
the  declaration  was  proyed. 

Semble,  that  if  the  allegation  as  to  reward  meant  that  it  was  to  be  paid  by  the  plaintiff,  and  if 
that  allegation  had  been  material,  the  payment  for  and  on  beWf  of  the  plaintiff  by  his 
master  would  haye  been  a  payment  by  hmi. 

Case  against  the  York,  Newcastle,  and  Berwick  Railway  Company. 
The  declaration  stated  that  the  said  company  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  mentioned,  were 

1 21  Law  J.  Rep.  (n.  s.)  C.  F.  S4. 
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the  owners  and  proprietors  of  a  certain  railway,  to  wit,  the  Newcas- 
tie  and  Berwick  Reolway,  and  of  certain  carriages  used  by  them  for 
the  carriage  and  conveyance  of  passengers,  goods,  and  chattels  in, 
upon,  and  along  the  said  railway,  and  in  and  upon  and  along  certain 
other  railways  from  a  certain  place,  to  wit,  Darlington,  to  a  certain 
other  place,  to  wit,  London,  for  hire  and  reward  to  them,  the  said 
company,  in  that  behalf,  and  thereupon  the  plaintiff  heretofore,  to 
wit,  on  &a,  at  the  request  of  the  said  company,  became  and  was  a 
passenger  in  one  of  their  said  carriages  to  be  by  them  safely  and 
securely  carried  and  conveyed  thereby,  together  with  his  luggage,  on 
a  certain  journey  along  the  said  railways,  to  wit,  from  Darlington 
afoxes^d  to  London  aforesaid,  for  reward  to  the  defendants  in  thai 
bekcUf  and  the  said  company  then  received  the  plaintiff  as  such 
passenger  as  aforesaid,  together  with  his  luggage,  to  wit,  a  certain  port* 
fnanteau  containing  divers  goods  of  the  plaint^,  to  wit,  &c.,  and  therev 
\ipon  it  then  became  and  was  the  duty  of  the  said  company  to  use 
due  aqd  proper  care  that  the  plaintiff  and  his  luggage  should  be  safely 
and  securely  carried  and  conveyed  by,  upon,  and  along  the  said  rail? 
way  as  aforesaid  ^m  Darlington  to  L^mdon.  Breach  — *  That  the 
defendants  did  not  use  due  care,  and  that  by  their  carelessness,  neg- 
ligence, and  default  the  said  luggage  became  lost  to  the  plaintiff 

Pleas — first,  not  guilty ;  seconmy,  that  the  plaintiff  did  not  become, 
nor  was,  a  passenger  in  one  of  the  carriages  of  the  defendants  to  be 
by  them  safely  and  securely  carried  thereby  with  his  luggage  in  the 
said  journey ;  thirdly,  that  the  defendants  did  not  receive  the  lug- 
gage  of  the  plaintiff  for  the  purpose  in  the  declaration  mentioned. 

At  the  tnal  before  Jervis,  0.  J.  at  the  Middlesex  Sittings  after 
Trinity  Term,  1861,  it  appeared  that  the  plaintiff  was  servant  to 
Lord  Adolphus  Vane,  that  he  put  his  portmanteau  in  the  railway- 
train  at  Darlington,  for  London,  and  that  it  was  lost  on  the  road. 
I^d  Adplphus  Vane  proved  that  he  himself  took  and  paid  for  tickets 
for  both  himself  and  tne  plaintiff 

The  Lord  Chief  Justice  directed  a  nonsuit,  but  gave  the  plaintiff 
leave  to  move  to  set  aside  the  nonsuit  and  enter  a  verdict,  with  30/, 
damages. 

A  rule  nisi  having  been  obtained  accordingly, 

November  15.  Knowles  and  Hugh  SRll  shewed  cause.  This  being 
an  action  on  a  contract,  no  one  had  a  right  to  sue  except  the  person 
who  entered  into  the  contract  with  the  company —  Newberry  v.  Cb/mn, 
7  Bine.  190,  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  13,  and  Powell  v.  Lay* 
ton^  2  N.  R.  365,  overruling  Govett  v.  Radnidge^  3  East,  62.  Here  the 
contract  was  entered  into  by  Lord  Adolphus  Vane,  and  not  by  the 
plaintiff.  Sir  James  Mansfield's  judgment  in  Powell  v.  Layton  applies 
directly,  because  the  defendants  there  were  common  carriers,  as  in 
the  present  case.  He  said  there  "  the  duty  of  a  servant  or  the  duty 
of  an  ofiicer  I  understand ;  but  the  duty  of  a  carrier  I  do  not  under- 
stand, otherwise  than  as  that  duty  arises  out  of  his  contract  The 
case  of  Pozzi  v.  S/iiplon^  8  Ad.  &  E.  963,  s.  c.  8  Law  J.  Rep.  (n.  s«) 
Q.  B.  1,  may  seem,  at  first  sight,  against  the  defendants ;  but  it  is 
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not  so  in  reality.  There  the  case  was  proved  against  one  of  two 
defelidantsy  who  was  shewn  to  be  a  common  canier,  and  a  verdict 
was  taken  against  him  and  for  the  other  defendant;  and  it  was  held 
that  the  dedaration  might  be,  and  therefore  after  verdict  must  be, 
read  as  against  a  carrier  on  the  custom,  and  that  consequently  the 
the  verdict  was  maintainable.  In  that  case  the  judgment  proceeded 
partly  on  the  ground  that  the  objection  that  the  action  was  not  on 
*  the  contract  was  not  taken  at  the  trial,. but  was  made  after  verdict. 

[Williams,  J.  The  vice  of  the  pleading  in  that  case,  insisted  on  in 
the  argument,  was  that  what  is  alleged  here  as  to  the  ownership  of 
the  carriages  was  wanting,  and  that  it  did  not  appear  that  the  defend* 
ants  were  carriers  on  the  iface  of  the  declaration ;  and  that  vice  was 
held  to  be  cured  by  the  verdict  The  averment  here  is  the  same  as 
in  Bretherton  v.  Wood,  3  Ball  &  B.  54.1 

GladweU  v.  SteggaUy  5  Bing.  N.  C.  733 ;  s.  c.  8  Law  J.  Bep.  (n.  s.) 
C.  P.  361,  which  mU  be  reliedupon  on  the  other  side,  was  an  action 
by  an  infant  for  an  injury  done  to  him  by  the  defendant,  a  surgeon. 
A  graiuUous  employment  by  the  plaintiff  was  alleged  in  the  declara- 
tion, and  it  was  proved  that  the  child's  father  employed  the  defendant 
for  reward  to  be  paid  by  him.  Here,  however,  it  is  alleged  that  the 
plaintiff  and  his  luggage  were  to  be  carried  '<  for  reward  to  the  defend- 
ants in  that  behalf."  The  allegation  is  a  material  one,  and  it  must 
mean  that  the  reward  was  to  be  paid  by  the  plaintiff,  and  it  must  be 
taken  as  traversed  on  the  pleadings.  In  Ross  v.  HiU,  2  Com.  B.  Bep. 
877 ;  s.  c.  15  Law  J.  Rep.  (n.  s.)  C.  P.  182,  there  is  a  judicial  recogni- 
tion of  the  principle  that  the  degree  of  negligence  for  which  a  bailee 
is  liable,  depends  upon  the  terms  of  the  contract,  and  that  a  bailee 
without  reward  is  not  chargeable  for  the  same  negligence  as  a 
bailee  with  reward.  In  Newlmry  v.  Colvin,  in  error,  7  Bing.  202, 
Campbell,  C.  J.,  said,  arguendoj  ^  The  declaration,  in  a  subdolous 
manner,  states  that  the  goods  were  shipped  to  be  taken  care  of,  and 
safely  and  securely  earned  and  conveyed,  &c,  for  certain  freight 
and  reward,  payable  by  bills  in  that  behalf.  That  must  mean,  as  it 
ought  to  have  been  expressly  stated,  payable  by  the  plaintif&i  below 
to  the  defendants  below,  otherwise  a  demurrer  to  the  declaration 
might  have  been  sustained,  on  the  ground  that  no  consideration  was 
alleged  as  moving  from  the  plaintLSs  to  the  defendants."  The  same 
argument  is  directly  applicable  in  the  present  case.  The  allegation 
as  to  reward  surely  cannot  be  rejected.  Again,  the  allegation  that 
the  plaintiff  became  a  passenger  "  at  the  request "  of  the  defendants, 
shews  that  the  action  is  founded  on  a  contract  which  was  never 
made.  In  Pozzi  v.  Shipton,  Patteson,  J.,  pointed  out  the  absence  of 
an  allegation  of  delivery  at  the  request  of  the  defendants,  as  shewing 
that  the  action  was  not  on  a  contract.  If  it  be  suggested,  that  it 
would  be  a  hardship  if  the  plaintiff  could  not  recover  under  the  cir- 
cumstances, it  may  be  answered  that  the  relation  of  a  servant  to  his 
master  is  one  which  is  not  without  hardships,  and  that  there  is  no 
reason  why  the  rule  of  law  should  be  strained  in  favor  of  a  servant. 
The  master  might  sue  for  the  servant;  and  the  servant  might  bring 
an  action  himself  for  a  personal  injury. 
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Humfrey  and  Willes,  in  support  of  the  rule.  It  is  argued  on  the 
other  side,  first,  that  the  supposed  cause  of  action  could  not  be  stated 
at  all,  so  as  to  shew  a  liability  on  the  part  of  the  defendant;  and 
secondly,  that  if  there  was  any  liability,  it  was  not  properly  stated  oo 
the  declaration.  The  duty  stated  in  the  declaration,  and  for  the 
breach  of  which  the  plaintiff  sues,  was  independent  of  the  contract 
between  Lord  Adolphus  Vane  and  the  railway  company.  The  com- 
pany, in  the  course  of  the  performance  of  that  contract,  was  guilty 
of  a  breach  of  duty  to  a  third  party,  the  plaintiff.  The  case,  therefore, 
is  exactly  similar  to  that  of  Gladwell  v.  SteggalL  The  defendants 
were  persons  possessing  a  railway  and  caiziages,  and  they  received 
and  undertook  to  carry  and  deliver  the  plaintiffand  his  luggage,  and; 
tiiey  did  not  deliver  the  luggage.  Whether  the  defendants  be  com- 
mon carriers  or  not;  they  are  liable  for  a  brea'ch  of  duty.  It  is  coih 
ceded  that  the  plaintiff  might  have  maintained  an  action  for  a  personal 
injury ;  but  there  is  no  reason  w;hy  the  d^endante  should-  be  more 
liable  in  respect  of  the  plaintifPs  person  than  in  respect  of  the  pro- 
perty. It  cannot  be  suggested  tiiat  Lord  Adolphus  Vane  should  have 
sued  on  the  ground  that  the  money  paid  for  his  servant^s  ticket  was 
his,  and  not  his  servant's.  What  difference  could  that  fact  make  to 
the  railway  company  ?  They  delivered  separate  tickets,  and  under- 
took to  carry  the  holders  of  those  tickets.  It  was  not  necessary  that 
the  persons  for  whom  the  tickets  were  taken  should  be  designated. 
It  was  part  of  the  master's  duty  to  take  and  pay  for  tiie  plaintiff's 
ticket ;  and,  therefore,  it  may  be  said,  in  one  sense,  that  the  payment 
was  the  plaintifPs.  But  even  if  that  were  not  so,  and  though  an 
action  might  lie  oa  the  contract  for  breach  of  duty,  yet^  according  ta 
Gladwell  v.  8ieggM^  the  plaintiff  might  have  his  action  independent 
<^  the  contract.  As  to  the  statement  of  tiie  liability  of  the  defendants 
on  the  declaration,  it  is  sufficient  to  enable  the  plaintiff  to  prove  any 
kind  of  liability  of  the  defendants  as  bailees  to  carry  the  plaintiff  ana 
his  goods.  No  question  is  raised  on  the  pleadings  as  to  tiie  myment 
of  reward.  The  declaration  here  is  similar  to  that  in  Wfid  v.  Pickfordj 
8  Mee,  &  W.  443 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  38a  There  it 
was  merely  stated  that  the  plaintiff  delivered  the  goods  to  the  defend- 
ants to  be  cairied  from  London  to  Athlone  for  reward ;  and  one  of' 
the  points  made  was,  that  the  declaration  limited  the  liability  of  the 
defendants ;  but  it  was  held  that,  according  to  the  doctrine  laid  down 
in  Pozzi  V.  Shipton^  the  plaintiff  could  recover  for  any  breach  of  duty. 

Jervib,  C.  J.  Three  points  have  arisen  indirectly  in  this  case ;  and 
the  result  is,  that  I  am  of  opinion  that  the  rule  should  be  made  abso- 
lute to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the  plaintiff, 
with  30L  damages.  It  has  been  said,  in  the  first  place,  that,  und» 
the  circumstances  of  this  case,  no  action  at  all  would  lie  at  the  suit 
of  the  plaintiff  against  the  defendant,  whatever  the  form  of  the  decla- 
ration. It  was  admitted,  in  the  course  of  the  argument,  that  if  the 
plaintiff,  instead  of  losing  his  property,  had  broken  his  leg,  be  could 
have  had  an  action  for  his  personal  suffering,  and  his  master  might 
have  sued  for  the  loss  of  his  service.    But  in  what  lespect  could  the 
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I^aintiff  have  an  action  for  his  personal  suffering  ?  Not  because  there 
was  a  contract  between  him  and  the  company,  but  by  reason  of  a 
duty  irrespectiye  of  the  contract  In  that  view,  therefore,  if  the  plain- 
tiff could  recover  for  his  personal  suffering,  the  same  admission  would 
apply  to  the  loss  of  his  property.  The  duty  of  the  defendants  to 
carry  the  goods  was  the  same  as  the  duty  to  carry  the  person  of  the 
plaintiff.  Therefope^  according  to  the  admission  and  th^  authoritiesi 
the  action  will  lie,  if  the  liability  be  properly  stated  in  the  declaration. 
It  is  contended,  that  the  form  of  the  declaration  ties  the  plaintiff  up 
and  restricts  the  liability  of  the  defendants,  and  that  the  allegation 
tliat  the  defendemts  received  the  plaintiff  and  his  luggage  to  be  car- 
ried ^  for  reward''  to  the  defendants  in  liiat  behalf,  means  for  hire  and 
rerward  to  be  paid  to  them  by  the  plaintiff  To  this  there  are  two 
fittiswers.  In  the  first  place,  it  must  now  be  taken  that  a  traverse 
modo  et  formd  does  no  mpre  than  act  as  a  substantial  denial  of  the 
statement  traversed ;  and  therefore  the  traverse  of  the  receipt  of  the 
plaintiff's  luggage  did  not  put  in  issue  the  question  by  whom  the 
reward  was  to  b^  paid.  But,  in  the  second  place,  if  the  liability  of 
the  defendants  depends,  not  upon  the  contract,  but  on  a  duty  which 
arises  whether  the  money  w^e  paid  bv  the  plaintiff  or  not,  the  allega- 
tion about  the  payment,  of  the  reward  is  unimportant.  Besides,  we 
must  construe  these  words  of  the  declaration  with  reference  to  the 
other  allegations ;  and,  if  necessary,  we  should  construe  them  so  as 
to  make  a  contract  on  which  the  defendants  would  be  liable  to  the 
plaintiff  It  is  unnecessary  to  consider  the  third  point,  whether,  even 
if  the  declaration  is  to  be  construed  as  alleging  that  the  reward  was 
payable  by  the  plaintiff,  it  follows  that  he  has  not  paid,  the  money 
having  been  paid  for  him  and  on  his  behalf.  If  the  allegation  had 
been  material  and  trnv^rsedi  then  that  point  would  have  arisen. 

Williams,  J.  I  am  of  the  same  opinion.  The  questions  in  the 
case  were,  whether  it  was.  necessary,  to  show  that  there  was  a  con- 
tract between  the  plaintiff  and  the  railway  company,  and  whether  the 
contract  stated  in  the  declaration  could  be  proved  only  by  proof  that 
the  reward  was  to  be  paid  by  the  plaintiff;  and  it  was  further  con- 
tended that  the  traverse  involves  a  denial  that  the  reward  was  to  be 
pcdd  by  the  plaifitiff.  But  I  am  of  opinion  there  is  no  foundation  for 
the  argument  in  favor  of  the  defendants.  The  current  of  cases,  end- 
ing with  Pozzi  V.  Shiptofiy  e3tablishes  that  an  action  like  this  is  to  be 
regarded  as  an  action  of  tort  against  the  defendants  as  carriers,  on  the 
custom  of  the  realm.  If  that  be  so,  the  question  arises  whether  it  be 
necessary  to  show  that  there  was  any  contract  at  all.  In  Fitzherbert's 
Natura  Brevium,  tit.  «  Trespass  on  the  Case,'*  it  is  said,  "  If  a  smith 
prick  my  horse  with  a  nail  I  shall  have  my  action  upon  the  case 
against  him,  without  any  warranty  by  the  smith  to  do  it  well ;  for  it 
is  the  duty  of  every  artificer  to  exercise  his  art  rightly  and  truly,  as  he 
ought"  There  is  not  there  any  reference  to  a  contract  between  the 
parties.  That,  therefore,  was  not  a  necessary  allegation  in  the  decla- 
ration. Then,  the  traverse  does  not  deny  the  'averment  that  the  con- 
tract was  made  by  the  plaintiff,  unless  that  be  material  to  the  valid- 
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ity  of  the  declaration;  and  as  that  was  not  material,  I  do  not  think 
the  traverse  puts  it  in  issue.  If  the  allegation  in  the  declaration 
means  only  that  the  plaintiff  and  his  goods  were  to  be  carried  for 
reward,  then  the  plaintiif  would  clearly  be  entitled  to  recover  because 
he  has  proved  the  issue.  I  am  inchned  to  think  that,  in  the  larger 
sense,  the  money  paid  on  behalf  of  the  plaintiif  might  be  said  to 
have  been  money  paid  by  him  with  reference  to  the  rest  of  the  decla- 
ration ;  but  I  think  that  all  which  was  put  in  issue  was,  that  money 
was  to  be  paid  by  some  one.  If  the  money  was  to  be  paid  by  any  one, 
then  the  declaration  was  proved.  That  would  appear  to  be  sufficient 
from  the  case  of  Pippin  v.  Shepherd^  11  Price,  400,  where,  in  an 
action  against  a  surgeon,  it  was  held,  on  demurrer,  to  be  perfectly 
immaterial  by  whom  the  defendant  was  retained  and  by  whom  the 
reward  was  to  be  paid.  If  the  traverse  involves  a  denial  of  the 
reward,  I  think  the  allegation  was  sufficiently  proved. 

Rule  absolute. 


COUNTY  COUBT  APPEAL. 

Daniels  v.  Charsley.^ 

December  1,  1851. 

CoutUp  Court — Appeal —  Security  for  Costs  and  Judgment  ^^Appel* 
lant  bound  to  pay  Costs  in  any  event  —  Abandoning  Notice  of  Ap' 
peal  and  giving  fresh  Notice  —  Jurisdiction  of  Court  of  Append, 

The  defendant,  against  whom  judgment  had  been  recoTered  in  a  comity  comt  on  the  17tfa 
of  Janoaiy,  gave  the  plaintiff  notice  of  appeal  on  the  22d  of  Janoaiy,  and  the  next  day 
entered  into  a  bond  with  a  snrety  conditioned  to  pay  the  costs  of  the  appeal,  whaterer  the 
event  might  be,  and  the  amount  of  the  judgment  m  case  the  appeal  were  dismimed.  On 
the  following  day,  the  defendant  withdrew  the  notice  of  appeal,  and  gave  the  plaintiir 
another  notice  of  appeal,  which  included  additional  grounds  of  appeal.  It  was  objected, 
that  as  the  first  notice  had  been  withdrawn,  the  bond  was  no  security  for  the  costs  of  the 
second  appeal  on  the  amount  of  the  judgment,  and  that  consequently  the  court  had  no 
jurisdiction  to  entertain  the  appeaL 

The  court  held,  that  they  had  jurisdiction  to  hear  the  appeal,  and  after  argument  directed 
judgment  to  be  entered  for  the  appellant  with  costs,  notwithstanding  the  terms  of  the  bond 
by  which  the  appellant  had  bound  himself  to  pay  the  costs  of  the  appeal  whatever  the 
event  might  be. 

A  PLAINT  for  a  breach  of  certain  alleged  contracts  was  brought  by 
J.  Charsley  against  T.  Daniels  in  the  County  Court  of  Buckingham- 
shire. The  cause  was  tried  before  the  county  court  judge  without  a 
jury,  on  the  17th  of  January,  1851.  Evidence  was  given  on  both 
sides,  and  ultimately  the  judge  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  31/.  65.,  the  full  amount  sought  to  be  recovered. 

On  the  22d  of  January,  1851,  the  defendant  gave  to  Charsley  no- 
tice of  his  intention  to  appeal  to  the  Court  of  Common  Pleas  against 

this  decision,  stating  as  the  grounds  of  appeal  that  he  was  dissatis- 

—  ^ 

1  21  Law  J.  Rep.  (n.  s.)  C.  P.  87;   16  Jur,  1161.     Coram  Maule,  J.,  Crx80- 
BLL,  J.,  Williams,  J.,  and  Talfoubd,  J. 
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fied  with  the  determination  of  the  judge  on  several  points  of  law  sub- 
mitted to  him,  and  for  the  rejection  of  evidence  tendered  on  his 
behalf.  The  defendant  also  entered  into  a  bond  with  a  surety  in  the 
sum  of  2002.  on  the  23d  of  Januarv. 

The  bond,  after  reciting  that  judgment  for  31/.  5#.  had  been  reco- 
vered against  the  defendant,  vdth  11/.  75.  lOd.  costs  in  the  county 
court  on  the  17th  of  January,  1851,  and  that  the  judgment  was 
unsatisfied,  proceeded :  ^  And  whereas  the  said  T.  Daniels  has  given 
notice  to  the  said  T.  Charsley  of  his  intention  to  appeal  against  the 
said  judgment  pursuant  to  the  Matute  in  that  behall.  Now  the  con- 
dition ofthe  above  obligation  is  such,  that  in  case  the  said  T.  Daniels 
shall  duly  pay  the  costs  of  the  said  appeal,  whatever  be  the  event 
of  the  appeal,  and  the  amount  of  the  said  judgment  in  case  the  appeal 
be  dismissed,  then  the  present  obligation  to  be  void  and  of  no  effecti 
otherwise  to  remain  in  full  force  and  virtue.'' 

At  the  foot  of  the  bond  was  written, 


"  Approved  by  me,  ^-  J.  D.  R, 

ty  Court  of  Buckinghamshire  at  Chesham.'* 


"  Clerk  of  the  C0unty 

On  the  24th  of  January,  the  defendant  gave  the  plaintiff  notice  that 
he  withdrew  the  notice  of  appeal  given  on  the  22d  of  January,  and 
on  the  same  day,  the  24th  of  January,  served  the  plaintifF  with  ano- 
ther notice  of  appeal  to  the  Court  of  Common  rleas  against  the 
above-mentioned  judgment ;  stating  as  his  grounds  of  appeal  that  he 
was  dissatisfied  with  the  determination  of  the  judge  in  point  of  law, 
and  also  with  the  improper  admission  and  rejection  of  evidence  ten- 
dered on  behalf  of  the  plaintifi*  and  defendant  respectively. 

The  defendant  did  not  enter  into  a  ftesh  bond  or  give  any  other 
security  in  reference  to  the  above  judgment  and  appeal  than  the  one 
above  stated. 

The  defendant's  attorney  sent  to  ihe  plaintiff's  attorney  a  draft  of 
a  proposed  case  for  the  court  of  appeal,  but  the  plaintin's  attorney 
returned  it,  and  declined  to  settle  it,  on  the  ground  that  the  bond  was 
a  nullity,  as  it  refeived  to  the  first-mention^  notice  of  appeal,  which 
had  been  abandoned,  and  also  as  it  was  not  given  within  ten  days 
after  the  decision  of  the  judge  against  which  it  was  intended  to 
appeal  On  the  17th  of  February,  the  pkintifTs  attorney  sent  a  let-^ 
ter  to  the  judge  stating  the  above  circumstances,  and  protesting 
against  the  settlement  of  any  case  for  the  Court  of  Appeal.  The 
defendant  sent  a  draft  of  the  case  to  the  judge ;  and  the  latter,  consi* 
dering  the  question  was  not  one  for  him  to  decide,  settled  and  signed 
the  case,  stating,  however,  that  the  plaintiff  had  protested  and  refused 
to.  concur  in  the  settlement  of  the  case,  and  annexing  to  it  the  pro- 
test which  the  plaintiff  had  sent 

The  above  facts  were  also  voified  by  affidavit  on  the  part  of 
Charsley  the  respondent. 

On  the  case  being  called  on, 

Lush^  for  the  respondent,  took  a  preliminary  objection.  This  court 
cannot  entertain  the  appeal.     The  appellant  has  not  complied  with 
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the  conditions  upon  which  the  statute  13  and  14  Vict  c.  61,  gives  a 
right  of  appeal.  Section  14  enacts  that  the  party  may  appeal 
against  the  determination  of  the  judge  on  certain  specified  grounds, 
<<  provided  that  such  party  shall  within  ten  days  after  such  determina* 
tion  or  direction  give  notice  of  appeal  to  the  other  party  or  his  attor- 
ney, and  also  give  security,  to  be  approved  by  the  clerk  of  the  court, 
for  the  costs  of  the  appeal  whatever  be  the  event  of  the  appeal ;  and 
for  the  amount  of  the  judgment  if  he  be  the  defendant  and  the  appeal 
be  dismissed."  The  security  is  tor  be  a  bond  by  the  appellant  and  a 
surety.  The  only  bond  given  here  was  executed  on  the  23d  of  Janu- 
ary, and  stated  that  the  defendant  had  given  notice  of  appeal,  and 
had  secured  payment  of  the  costs  of  that  appeal.  But  that  appeal 
was  abandoned  and  withdrawn,  and  another  and  different  appeal 
commenced,  of  which  the  defendant  gave  notice  on  the  24th  of  Janu- 
ary, stating  additional  grounds  of  appeal.  The  bond  did  not  apply 
to  this  new  appeal.  The  surety  would  not  be  responsible  for  the 
costs  of  the  present  appeaL 

[Williams,  J.  The  defendant  withdrew  the  notice  of  appeal,  not 
the  appeaL] 

The  appeal  is  absolutely  abandoned  The  new  notice  is  not  a 
mere  amending  of  the  former  notice. 

Montagu  Chambers  (J,  A.  Russell  with  him.)  It  is  submitted  that 
this  court  has  no  jurisdiction  to  entertain  this  objection.  The  statute 
prescribes  that  the  security  shall  be  settied  to  the  satisfaction  of  the 
clerk  of  the  peace. 

[Cresswell,  J.  Suppose  the  clerk  of  the  peace  had  sent  us  an 
appeal  without  taking  any  security.] 

The  court  must  hear  it.  Besides,  the  bond  is  a  perfectiv  good 
security.  The  fact  that  additional  grounds  of  appeal  are  added  to 
the  second  notice  is  immaterial,  for  when  the  notice  was  given,  it  was 
not  necessary  to  state  the  grounds  of  appeal.  That  has  since  been 
prescribed  by  the  new  rules  for  the  guidance  of  the  county  courts. 
There  was  but  one  appeal.  It  is  immaterial  that  one  notice  was 
withdrawn  and  another  given.  The  statute  does  not  say  that  the 
notice  of  appeal  is  to  be  given  before  entering  into  the  security. 
Both  are  to  be  done  within  ten  days  after  the  decision.  If  the 
security  had  been  given  first  and  the  notice  of  appeal  afterwards,  how 
could  the  withdrawal  of  one  notice  and  the  substitution  of  another 
affect  the  validity  of  the  security  ? 

Maule,  J.    We  think  that  we  may  hear  the  case. 

The  case  was  then  argued,  and  the  court  came  to  the  decision  that, 
.  on  the  facts  stated  in  the  case,  there  was  no  evidence  of  the  contracts 
alleged  in  the  plaint,  and  directed  that  judgment  should  be  entered 
for  the  appellant. 

MontcLgu  Chambers,  The  court,  it  is  hoped,  will  give  costs.  In 
an  appeal  from  a  county  court  decided  this  morning  in  the  C5ourt  of 
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Exchequer,  Bobinsan  v.  Lawrence^  21  Law  J.  Rep.  (n.  b.)  Exch.  36 ; 
8.  c.  post^  000,  that  court  has  laid  down  the  rule  that  the  successful 
party  is  ta  have  costs  in  all  cases. 

Lush.  By  his  bond,  the  appellant  has  bound  himself  to  pay  the 
costs  of  this  appeal  ^  whatever  be  the  event  of  the  appeal"  W  hether 
rightly  or  wrongly  drawn  the  bond  is  conclusive. 

[Williams,  J.  The  court  will  do  what  it  can  to  help  the  appellant 
to  escape  from  the  consequences  of  such  a  blunder  in  the  framing  of 
the  bond.] 

Besides,  it  is  not  equitable  to  throw  the  burden  of  costs  upon  a 
party  who  supports  a  decision  of  a  judge  in  his  favor.  Where  the 
judgment  below  is  affirmed  on  appeal,  the  case  is  very  different. 

Mavle,  J.  We  order  that  judgment  be  entered  for  the  defendant, 
and  in  consideration  of  the  nature  of  the  action  we  think  that  the 
plaintifi^  the  respondent,  ought  to  pay  to  the  defendant,  the  appellant, 
the  costs  of  the  appeal  Judgment  for  the  appellant. 
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Pabker  V.  The  Bristol  and  Exeter  Railway  Company.^ 

June  17,  1851. 

Money  had  and  received —  Duress  of  Goods  —  Receipt  by  Agent. 

The  Bristol  and  Exeter  Railway  is  a  oontinaatioxi  of  the  Great  Western  Raflway,  bat  woiked 
by  a  distinct  company,  and  the  act  of  incorporation  requires  that  the  chaiges  for  carriage 
of  goods,  &c.  shall  be  the  same  to  all  persons  under  similar  circumstances.  By  the  scale- 
bill  issued  at  the  stations  on  both  lines,  and  purporting  to  specify  the  rates  of  carriage 
alon£  both  lines,  the  sum  of  22.  Gs.  3d,  was  stat^  as  the  price  for  the  carria^  of  goods  per 
ton  from  Faddington,  being  the  London  terminus  of  the  Great  Western  Rauway,  to  Taun- 
ton, a  station  on  the  J3ristol  and  Exeter  line.  This  chaige  included  the  cost  of  coUectioa 
and  of  the  delivery  of  the  goods  at  the  respective  places.  To  the  bill  was  appended  a 
notice  that  persons  collecting  and  delivering  their  own  goods  in  London  and  Taunton 
would  be  allowed  28. 6cf.  aqd  Is.  respectively.  The  plaintiff;  who  so  collected  and  delivered 
goods  which  he  sent  by  the  railway  from  Paddington  to  Taunton,  demanded  a  larger 
allowance,  alleging  that  the  sum  of  3s.  6d.  was  not  a  reasonable  compensation  for  the  per- 
formance of  these  duties,  and  upon  several  occasions  he  paid  to  the  Bristol  and  Exeter 
Railway  Company  at  Taunton,  the  foil  amount  of  2/.  6s.  3d.  per  ton,  less  die  allowance 
above  specified,  for  the  carriage  of  goods  from  Paddington  to  Taxmton,  but  always  under 
protest,  although  without  ever  tendering  a  smaller  amount  He  tiien  brought  an  action 
for  money  had  and  received  to  recover  uie  excess  which  he  had  paid  above  what  would 
have  been  payable  at  an  increased  allowance.  The  jury  found  that  &e  allowance  of  Ss. 
6(2.  and  Is.  was  too  little,  and  returned  a  verdict  for  tibe  amount  so  paid  in  excess :  — 

ffdd,  first,  that  the  action  for  money  had  and  received  was  maintainable.  Secondly,  that 
the  whole  sum  so  paid  in  excess  was  recoverable  from  the  Bristol  and  Exeter  Railway 
Company,  although  they  received  a  portion  of  it  as  agents  only  for  the  Great  Western 
Rulway  Company.  [Ashmole  v.  Wainwright,  S  Q.  B.  Rep.  837,  doubted  by  Pollock, 
C.  B. — Ei>fl.] 

Debt  for  money  had  and  received.    Plea  —  The  general  issue. 
At  the  triaJI,  before  Parke,  B.,  at  the  Sittings  for  Middlesex  in 
Trinity  term,  it  appeared  that  the  plaintiff  was  an  extensive  carrier  in 

1 20  Law  J.  Rep.  (n.  b.)  Exch.  442. 
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the  habit  of  conveying  goods  along  the  Great  Western  Railway  and 
the  Bristol  and  Exeter  Railway,  which  is  a  line  in  continuation  of  the 
Ghreat  Western  Railway,  ana  was  for  many  years  worked  by  the 
Great  Western  Railway  Company  under  a  lease,  but  at  the  period 
when  the  alleged  causes  of  action  arose,  it  was  worked  by  its  own 
proprietors. 

According  to  the  scale-bill  issued  at  the  various  stations  upon  both 
the  lines,  and  purporting  to  refer  to  both,  the  rate  of  carriage  for  a 
certain  class  of  goods  was  fixed  at  21.  68.  S(L  per  ton  from  Paddington 
to  Taunton,  which  included  the  collection  and  delivery  of  the  goods 
by  the  servants  or  agents  of  the  respective  railway  companies.  At 
the  bottom  of  this  bill  was  a  note  that  an  allowance  of  2$.  6d,  per  ton 
for  collection  and  delivery  in  London,  and  Is.  per  ton  for  collection 
and  delivery  at  Taunton,  would  be  made  to  parties  undertaking  those 
duties  themselves.  The  plaintiff  was  in  the  habit  of  collecting  and 
delivering  for  himself,  making  the  amount  therefore  claimed  from  him 
by  the  company  2L  2s.  9d.  per  ton.  By  their  acts  of  parliament,  the 
Great  Western  Railway  Company  as  well  as  the  Bristol  and  Exeter 
were  bound  to  charge  all  persons  equally  under  the  same  circum* 
stances.  The  plaintiff  demanded  a  larger  deduction,  viz.  5^.  a  ton  for 
collection  and  deliveiy  in  London,  and  28,  6(L  for  collection  and  deli* 
very  at  Taunton ;  ancl  had  invariably  paid  the  amount  demanded  by 
the  company  under  protest.  The  plaintiff  recovered  a  verdict  for 
9L  Os.  4d.  in  respect  of  an  excess  for  carriage  of  goods  from  Padding* 
ton  to  Taunton,  the  jury  considering  that  a  sufficient  deduction  had 
not  been  allowed  for  the  trouble  of  collection  and  delivery ;  but  leave 
was  reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 

Kinglakey  Serf,  moved  accordingly.^  The  plaintiff  cannot  recover 
in  this  form  of  action,  as  the  defendants  have  received  no  sum  which 
at  the  time  of  the  receipt  could  be  considered  as  a  defined  amount. 
The  plaintiff  ought  to  have  tendered  the  right  amount 

[Parke,  B.  If  a  man  pays  another  money  to  obtain  goods  which 
he  has  no  right  to  withhold,  although  duress  of  goods  will  not  avoid 
a  contract',  yet  the  money  so  paid  may  be  recovered  back.  In  Ash' 
mole  V.  Waintorightj  2  Q.  B.  Kep.  837 ;  s.  c.  11  Law  J.  Rep.  (n.  s.) 
Q.  B.  79,  it  was  held  that  no  tender  of  the  smaller  sum  which  might 
be  due  was  necessary.  The  company  are  authorized  only  to  charge 
all  persons  in  the  same  way  under  similar  circumstances ;  and  they 
are  bound  to  know  what  is  a  reasonable  sum,  and  if  they  take  more, 
they  ought  to  return  it. 

Platt,  B.     They  ought  to  name  the  amount] 

He  referred  to  Parker  v.  The  Great  Western  Railway  Campan^f 
7  M.  &  Gr.  253 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  C.  P.  106,  and  Astley  v. 
ReynoldSy  2  Str.  915.  There  is  also  another  objection  to  the  recovery 
of  the  whole  of  the  verdict.  The  defendants  were  only  agents  for  the 
Great  Western  Railway  Company  as  to  the  carriage  of  the  goods 
between  Paddington  and  Bristol ;  and  money  had  and  received  will 

1  Before  Pollock,  C.  B.,  Parks,  B.,  and  Platt,  B. 
VOL.  VIL  45 
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not  lie  for  that  portion  which  would  go  to  the  account  of  the  Great 
Western  Railway  Company.  Bamford  v.  S/itiUkworlhj  11  Ad.  Sc>  K 
926. 

[Parke,  B.  referred  to  Snotadon  ▼.  Davis,  1  Taunt  359.] 

Our.  adv.  vulL 

Judgment  was  now  delivered  by 

Pollock,  C.  B.  In  the  case  of  Parker  v.  The  Bristol  and  Exeter- 
Railway  Company y  where  there  was  a  verdict  recovered  for  9/.  Os.  Ad, 
and  my  Brother  Kinglake  moved  for  a  rule  to  enter  a  nonsuit  upon 
points  in  the  case  reserved  by  my  Brother  Parke,  we  are  of  opinion 
that  there  ought  to  be  no  rule.  The  case  of  Ashmole  v.  Wainwriffht 
is  a  decisive  authori^  that  immediately  governs  the  case  before  us ; 
and  we  think,  therefore,  that  if  any  question  is  to  be  made  of  the 
doctrine  laid  down  in  that  case,  it  must  be  by  an  appeal  to  the  court 
of  error,  and  probably  that  would  be  for  something  more  than  9^  Os.  4d 
This  is  not  a  case  that  would  very  probably  lead  to  an  appeal  to  a 
court  of  error,  the  amount  being  so  small ;  but  I  entirely  concur  with 
the  rest  of  the  court  in  refusing  the  rule  upon  this  authority.  I  must 
express  the  opinion  which  if  I  were  in  a  court  of  error  I  should  mote 
freely  and  at  large  express,  but  I  cannot  help  now  saying  that  the 
case  of  Ashmole  v.  Wainimght^  though  I  feel  here  bound  by  it,  and, 
in  concurrence  with  the  rest  of  tiie  court,  join  in  refusing  the  rule,  I 
regret  it ;  for  it  seems  to  me  to  break  in  upon  a  bro^  intelligible 
principle,  namely,  that  the  action  for  money  had  and  received  must 
be  brought  for  a  definite,  clear,  and  certain  sum,  and  not  for  some 
'  unknown  sum  that  is  to  depend  upon  the  verdict  of  the  jury,  who  are 
to  decide  whether  the  defendant  has  received  the  money  or  not 

I  thought  I  had  already  said — but  my  Brother  Parke  wishes  me 
to  add-— *  that  the  doubt  belongs  exclusively  to  my  own  mind,  and 
not  to  that  of  the  rest  of  the  court,  who  are  satisfied  with  tbe  judg- 
ment, and  altogether  agree  with  it  not  merely  as  an  authority,  but  it 
is  their  opinion  and  judgnaent ;  and  I  think  it  right  to  state,  that, 
while  I  yield  to  that  authority,  I  not  only  am  not  convinced  by  it,  but 
I  think  the  broad  principle  that  an  action  for  money  had  and  received 
Iftust  be  brought  for  a  clear  and  definite  sum,  is  a  principle  which  haB 

frevailed,  I  believe,  for  many  years  in  Westminster  Hall,  and  which 
think  U  worth  preserving.  There  was  another  point  made  in  the 
case,  that  part  of  the  money  was  received,  not  as  princi]>al  but  as 
agent ;  but  the  case  of  Snow  den  v.  Davis  clearly  lays  down  that  an 
action  for  money  had  and  received  lies  to  recover  back  money  which 
has  been  obtained  through  compulsion,  even  although  it  has  been 
leceived  by  an  agent  who  acted  for  the  principal  That,  therefore, 
disposes  of  the  second  point,  in  which  we  all  agree  without  any  doubt, 
and  we  all  feel  ourselves  bound  by  the  case  I  have  mentioned  in  the 
Queen's  Bench.     There  will,  therefore,  be  no  rule. 

Bute  refused, 
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December  3,  1850. 

Debt — Release  by  Deed — Account  Stated. 

Debt  for  diridends  sold  and  assi^ed  and  on  an  aeconnt  stated.  Fleas,  pajment  into  conrt 
ofparcel,  &c.,  and  as  to  the  residae,  never  indebted.  At  the  trial,  it  appeared  that  the  plain- 
tiff had  agreed  fo  sell  to  the  defendant  certain  dividends  for  176/.,  but  after  the  biurgain 
was  made  it  was  found  that  an  order  of  the  Court  of  Chancery  was  necessary  before  the 
dividends  could  be  received  bv  the  defendant,  and  a  dispute  having  arisen  as  to  which 
party  was  to  pay  the  costs  of  obtaining  this  order,  it  was  agreed  that  the  deed  of  transfer 
should  be  executed,  and  the  question  of  costs  referred  to  two  solicitors.  The  deed  wu 
accordingly  executed,  and  125/.  paid  to  the  plaintiff,  and  a  paper  signed  by  both  parties  vk 
which  credit  was  given  for  that  sum,  and  bOL  stated  to  be  tne  baiaiice  remaining.  The 
deed,  however,  stated  that  the  whole  purchase-money  was  paid,  and  contained  a  release  in 
the  usual  way :  -^ 

Edd,  first,  that  the  plaintiff  could  not  recover  the  remainder  of  the  purchase-money  under 
the  first  count  as  tne  debt  only  acerued  upon  the  execution  of  tiie  aeed,  and  at  the  same 
time  the  debt  was  released ;  secondly,  that  there  was  no  evidence  of  an  account  stated,  a« 
at  the  time  the  memorandum  was  signed,  the  plaintiff  *s  claim  to  the  50/.  was  contingent 
npon  the  result  of  the  reference. 

Debt.  The  first  coant  of  the  declaration  stated  that  the  defendant 
was  indebted  to  the  plaintiff  in  60/.  for  the  price  and  valne  of  certain 
dividends  sold,  assigned,  and  set  over  by  the  plaintiff  at  his  requesl 
There  was  also  a  count  npon  an  account  stated.  The  material  pleas 
were,  except  as  to  122.  parcel,  &c.,  never  indebted,  and  payment  of 
that  sam  into  court. 

At  the  trial  before  Erie,  J.,  at  the  Exeter  Sammer  Assizes,  1850,  it 
appeared  that  the  plaintiff,  being  entitled  during  the  life  of  his  mother 
to  the  dividends  on  775/.,  3/.  per  cent,  consolidated  bank  annuities, 
agreed  with  the  defendant  to  sell  them  to  him  for  175/.  Aft^  the 
bargain  was  made,  it  was  found,  that  in  consequence  of  a  suit  relat* 
ing  to  the  plaintiff's  family  then  pending  in  the  Court  of  Chancery, 
the  stock  was  standing  in  the  name  of  the  accountant  general  of  that 
court ;  and,  in  order  to  transfer  to  the  defendant  the  right  to  receive 
the  dividends,  it  would  be  necessary  to  obtain  from  the  Court  of 
Chancery  an  order  for  that  purpose.  A  question  then  arose  as  to 
which  party  should  bear  the  expenses  of  obtaining  such  order ;  and 
it  was  ultimately  arranged  that  the  deed  of  transfer  should  be  exe- 
cuted, and  that  the  question  respecting  the  costs  of  the  order  should 
be  referred  to  two  solicitors.  The  deed  was  accordingly  executed, 
and  the  sum  of  125/.  paid  by  the  defendant  to  the  plaintiff  at  the 
time  of  its  execution.  The  deed  stated  that  the  transfer  was  in 
consideration  of  the  sum  of  175/.  then  paid  to  the  plaintiff,  "  the  re- 
ceipt whereof  the  plaintiff  thereby  acknowledged,  and  from  the  same 
and  every  part  thereof  released  and  forever  discharged  the  defendant." 
In  pursuance,  however,  of  a  previous  arrangement,  the  defendant  re- 
tained 50/.,  to  abide  the  event  of  the  reference.  On  two  subsequent 
occasions,  the  plaintiff  applied  to  the  defendant's  attorney  for  portions 


20  Law  J.  Eep.  (n.  s.)  Exch.  444 ;  5  Exch.  R.  959. 
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of  the  50/.,  which  were  paid  to  him.  The  plaintiff's  counsel  opened 
his  case  by  merely  giving  in  evidence  in  support  of  the  account  stated, 
the  following  document,  which  was  admitted  under  a  judge's  order : — 

Exeter,  April  IStfa,  1849. 

Baker  to  Heard. 

To  aecount  of  pordiaBe-monej  •  .  £176    0    0 

To  account  paid  on  execution  of  deed  of  assignment,  dated  this  day,  125    0    0 

Bemaining  due  •  .  .  50    0    0 

The  counsel  for  the  defendant  then  put  in  and  proved  the  deed  oi 
transfer,  and  also  a  memorandum  signed  by  the  parties  at  the  time 
of  signing  the  above  document  by  which  the  question  of  the  above- 
mentioned  costs  was  to  be  referred  to  two  solicitors,  and  the  SOL  was 
to  abide  their  decision.  The  defendant  also  adduced  evidence  to 
shew  that  it  was  a&^reed  that  the  reference  should  be  given  up,  and 
that  each  party  soould  pay  a  portion  of  the  costs,  and  that  the 
amount  to  be  paid  by  the  plaintifi^  together  with  the  sums  he  had 
previously  received  and  the  money  paid  into  court,  made  up  the  SOL 
There  was,  however,  some  evidence  to  the  conlxary  given  by  the 
plaintiff.  It  was  submitted,  on  the  part  of  the  defendant,  first,  that 
the  effect  of  the  deed  was  to  release  the  debt.,  and  the  first  count 
could  not,  therefore,  be  sustained ;  and  secondly,  that  there  was  no 
evidence  of  an  account  stated.  The  jury,  under  his  Lordship's  direc* 
tion,  found  that  the  plaintiff  had  agreed  to  pay  a  portion  of  the  costs 
in  question,  and  the  verdict  was  then  entered  for  the  plaintiff  with 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  on  both 
counts. 

A  rule  nisi  having  been  obtained  accordingly, 

Dec.  3.  Orqwder  and  3L  Smith  shewed  cause.^  The  defendant  can* 
not  in  this  action  avail  himself  of  the  deed  as  an  estoppel,  because  it  is 
not  so  pleaded ;  and  the  jury  may  find  according  to  the  facts  without 
reference  to  the  deed.  In  Bowman  v.  Rostron^  2  Ad.  &  £.  295,  n. ; 
8.  c.  4  Law  J.  Bep.  (n.  s.)  K.  B.  62,  where  the  declaration  stated  the 
execution  of  a  deed  which  was  not  traversed  by  the  plea,  the  juiy 
were  held  not  to  be  bound  by  the  recitals  of  the  deed  in  determining 
the  truth  of  the  plea  which  set  up  matter  inconsistent  with  such  reci* 
taL  The  rule  is  laid  down  in  1  Wms.  Saund.  325,  a,  that  with 
respect  to  estoppels  by  deed  <'  the  estoppel  must  be  pleaded  if  there 
be  an  opportunity,  otherwise  the  party  omitting .  to  plead  it  waives 
the  estoppel,  and  the  jury  must  find  the  truth."  This  is  borne  out  by 
the  authorities  Magrath  v.  Hardi/j  4  Bing.  N.  C.  782 ;  s.  c.  7  Law  J. 
Rep.  C.  P.  299 ;  Young'  v.  Raincock,  7  Com.  B.  Rep.  310 ;  s.  c.  18 
Law  J.  Rep.  (n.  s.)  C.  P.  193,  and  Doe  v.  Wright,  10  Ad.  &  E.  763. 
In  Carpenter  v.  Buller,  8  Mee.  &  W.  209 ;  s.  c.  10  Law  J.  .Rep.  (n.  s.) 
Exch.  393,  Parke,  B.,  thus  explains  the  doctrine  of  estoppel :  "  If  a 

1  Before  Pabke,  B.,  Aij>sbsok,  B.,  Platt,  B.,  and  Mabtin,  B. 
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distinct  statement  of  a  particular  fact  is  made  in  the  recital  of  a  bond, 
<»  other  inatrament  under  seal,  and  a  contract  is  made  with  reference 
to  that  recital,  it  is  unquestionably  true  that,  as  between  the  parties 
to  that  instrument  and  in  an  action  upon  it,  it  is  not  competent  for 
the  party  bound  to  deny  the  recital,  notwithstanding  what  Lord  Coke 
says  on  the  matter  oi  recital  in  Co.  Ldtt.  852,  b ;  and  a  recital  in 
instruments  not  under  seal  may  be  such  as  to  be  conclusive  to  the 
same  extent  But  there  is  no  authority  to  shew  that  a  party  to  thd 
instrument  would  be  estopped  in  an  action  by  the  other  party,  not 
founded  on  the  deed  and  wholly  collateral  to  it,  to  dispute  tne  fact  so 
admitted,  though  the  recitals  would  certainly  be  evidence."  As  to 
'  the  deed  itself  being  a  release  of  the  debt,  there  is  no  plea  under 
which  it  can  be  given  in  issue. 

Maynardy  in  support  of  the  rule.  The  general  rule  that  estoppels 
must  be  pleaded  is  not  denied,  but  here  the  money  only  became  due 
when  by  the  execution  of  the  deed  the  dividends  were  assigned,  and 
upon  the  execution  of  the  deed  eo  insi€nUi  the  debt  was  released.  It 
is  for  this  reason  that  an  indebUatus  count  for  land  bargained  and  sold 
does  not  in  general  lie,  as  the  deed  of  conveyance  usually  contains  a 
release  of  the  purchase-money.  Per  Parke,  J3.,  in  Hallen  v.  Runderj  1 
Cr.  M.  &  R.  266 ;  s.  c.  Law  J.  Rep.  (n.  s.)  Exch.  260.  In  the  sale  of 
goods  where  the  price  is  to  be  paid  at  once  the  purchaser  is  not 
indebted  at  alL  Dicken  v.  NecUe^  1  Mee.  &  W.  556 ;  s.  o.  5  Law  J. 
Rep.  (n.  8.)  Exch.  265,  and  Bussey  v.  Bametty  9  Mee.  &  W.  312 ;  s.  o. 
11  La\v  J.  Rep.  (n.  s.)  Exch.  211. 

[  Crowder  referred  to  LUtlechild  ▼.  Banks j  7  Q.  B.  Rep.  739 ;  s.  o.  14 
Law  J.  Rep.  (n.  s.)  Q.  B.  356,  as  throwing  doubt  upon  the  authority 
of  Bussey  v.  nametL] 

The  transaction  amounted  to  a  legal  payment  of  the  price  of  the 
dividends  when  the  deed  was  executed.  The  payment  need  not  be 
by  actual  money.  Skmdish  v.  BosSj  3  Exch.  Rep.  527 ;  s.  c.  11  Law  J. 
llep.  (n.  s.)  Exch.  185,  and  Gingell  v.  Parkins^  4  Exch.  Rep.  720 ;  s.  c.  19 
Law  J.  Rep  (n.  s.)  Exch.  129.  In  Baker  v.  Dewey^  1  B.  &  C.  704,  the 
plaintiiT  declared  that  the  defendant  was  indebted  to  him  in  account, 
and  thereupon  in  consideration  of  the  premises,  and  that  the  plaintiff 
would  accept  the  work  and  labor  of  the  defendant  as  a  plumber  and 
glazier  at  reasonable  prices  to  tiie  extent  of  that  debt,  the  defendant 
promised  to  do  the  work.  It  was  proved  that  the  plaintiff,  by  deed, 
had  assigned  certain  premises  to  the  defendant  for  a  sum  of  money 
therein  mentioned ;  but  the  deed  stated  that  sum  to  have  been  paid, 
and  released  the  defendant  therefrom.  Parol  evidence  was  given  to 
shew  that  part  of  the  purchase-money  had  not  been  paid,  but  that  it 
was  agreed  between  the  parties,  at  the  time  of  the  execution  of  the 
deed,  that  the  defendant  i^ould  retain  that  part  of  the  purchase- 
money,  and  that  he  should  do  work  for  the  plaintiff  for  that  amount. 
It  was  held,  that  inasmuch  as  the  original  (febt  was  extinguished  by 
the  release  in  the  deed  and  no  new  debt  created,  but  merely  an  obli" 
gation  to  do  work  arising  out  of  a  new  special  contract,  it  ought  so  to 
have  been  declared  upon.     This  case  is  not  distinguishable,  and  the 

45* 
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plaintiff  could  only  recover  upon  the  new  special  contract,  made  when 
the  whole  purchase-money  was  paid  and  the  part  handed  back  upon 
the  terms  stated.  Nor  was  there  any  evidence  of  an  account  stated, 
which  must  be  of  and  concerning  a  present  debt,  and  not  of  a  debt 
payable  upon  a  contingency.  It  was  impossible  to  say  how  much,  or 
even  if  any.  of  the  50L  would  be  payable  to  the  plaintiff.  Burgh  v. 
Legge^  5  Mee.  &  W.  418 ;  s.  c.  8  Law  J.  Rep.  (n.  s^  Exch.  258 ;  IrV' 
ing  V.  Veitch^  3  Ibid.  90 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Ehcch.  25 ;  Hopkins 
V.  LogaUj  5  Ibid.  241 ;  Sinclair  v.  Baggaley^  4  Ibid.  312 ;  s.  c.  7  Law 
J.  Rep.  ^.  s.)  Exch.  305 ;  Falmouth  v.  Thomas,  1  Cr.  &  M.  89 ;  s.  c.  2 
Law  J.  Rep.  (n.  s.)  Exch.  67 ;  Cocking  v.  Ward,  1  Com.  B.  Rep.  858 ; 
and  Snowies  v.  Mitchell,  13  East,  249,  were  refenred  to. 

Our,  adv.  vuU* 

Alderson,  B.  now  delived  the  judgment  of  the  Court  In  this 
case,  which  was  argued  yesterday,  after  much  consideration,  we  are 
of  opinion  that  the  rule  must  be  absolute.  The  question  depends 
upon  whether  the  plaintiff  could  recover  on  either  of  two  counts  in 
the  declaration.  The  first  was  a  count  for  dividends  sold,  assigned 
and  transferred  by  the  plaintiff  to  the  defendant.  These  dividends 
were  in  consideration  ol  175/.  assigned  to  the  defendant,  by  a  deed 
which  contained  a  clause  stating  that  the  whole  purchase-money  had 
been  paid,  and  released  it.  We  think  that,  inasmuch  as,  under  the 
circumstances,  there  would  not  be  any  debt  until  the  execution  of 
the  deed  itself,  and  that  inasmuch  as  by  the  execution  of  the  deed  the 
debt  was  released,  there  never  was  any  duty  on  the  part  of  the  defend- 
ant to  pay  the  money  sought  to  be  recovered  under  the  first  count; 
and,  consequently,  that  the  deed  was  a  complete  answer  to  that 
count 

We  are  also  of  opinion  that  there  was  no  evidence  to  support  the 
count  on  an  account  stated.  The  document  produced  on  the  part  of 
the  plaintiff,  coupled  with  the  memorandum  given  in  evidence  by  the 
defendant,  was,  in  effect,  an  agreement  that  125/.  only  of  the  purcnase- 
money  should  be  paid,  and  that  50/.  should  be  disposed  of  by  a  new 
contract,  to  abide  the  result  of  the  arbitration  respecting  the  allow- 
ance of  the  expenses  of  the  order  for  obtaining  payment  of  the  divi- 
dends. These  expenses  might  have  absorbed  the  whole  of  the  SOL,  or 
they  might  have  absorbed  only  a  portion.  The  matter  was  to  be 
determined  in  a  certain  way  by  the  arrangement  entered  into  between 
the  parties.  We  think  that  could  not  be  an  account  stated.  Whether 
•or  not,  if  the  event  had  happened,  it  might  have  become  an  account 
stated,  we  do  not  decide ;  for  we  are  of  opinion,  on  looking  over  the 
evidence,  that  there  never  was  any  decision  of  ^that  question.  There- 
fore, the  verdict  was  also  wrong  upon  the  second  count;  and  therefore 
it  ought  to  be  entered  for  the  defendant  on  both  counts. 

Parke,  B.  I  did  not  hear  the  whole  of  the  arrament;  but,  so  far 
as  I  did,  I  entirely  agree  with  what  my  brother  AMerson,  B.,  has  said. 

Rule  absolute. 
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July  1,  1851. 

Companies  Clauses  Consolidation  Act — 7  8f  8  VicL  c.  16,  ss.  71, 138  — 
Notice  of  Meetings  Validity  of '^ Advertisement  in  Newspaper'^ 
Calif  Validity  of 

I>el>t  for  calls.  Plea,  that  the  call  was  not  made  by  any  persons  having  authority  on  behalf 
of  the  company  to  make  it  By  the  Swansea  Dock  Act,  passed  in  July  1847,  certain  per* 
sons  were  named  as  directors,  who  snbseanently  resolved  that  the  principal  place  of  bus!- 

*  ness  should  be  Swansea.  On  the  5th  or  October,  at  a  meeting  of  some  of  the  directors 
held  in  London,  it  having  been  then  resolved  to  cidl  an  extraoiSinary  general  meeting  of 
the  company  to  be  held  in  London  on  the  20th  of  October,  a  notice  was,  on  the  6th  of 
October,  inserted  in  the  third  edition  of  the  Sun  newspaper,  published  and  circulated  in 
London  on  tiiat  day,  and  subsequentlv  published  in  otner  newspapers,  calling  a  meeting 
of  the  company  in  London  on  the  20th  of  October.  At  the  meeting  held  on  the  20th  of 
October,  the  directors  appointed  in  July  were  dischaiged,  others  being  appointed.  By  the 
7l8t  and  138th  sections  of  the  Compames  Clauses  Ck>n8olidation  Act,  1845,  fourteen  days' 
notice  of  all  public  meetings  is  to  be  given  by  advertisement  in  a  paper  circulating  in  the 
district  of  the  company's  principal  place  of  business.  There  was  no  evidence  to  show  that 
the  third  edition  or  the  Sun  newspaper  of  the  5th  of  October  ever  reached  Swansea.  On 
the  21st  of  October,  1847,  and  tne  31st  of  January,  1848,  meeting  of  shareholders  were 
held  at  Swansea,  when  the  number  of  directors  was  reduced  to  nme,  and  on  the  10th  of 
February,  1848,  three  of  those  directors  made  the  call  in  question : — 

Hddj  that  as  it  was  not  proved  that  the  Sun  newspaper  of  the  5th  of  October  reached 
Swansea,  the  notice  was  bad,  and  the  meeting  of  the  20th  of  October,  which  dischaiged 
the  directors  by  whom  the  call  was  afterwa^  made,  was  invalid,  and  consequently  the 
call  was  good. 

This  was  an  action  of  debt,  to  recover  from  the  defendant  the  sum 
of  45/.,  being  the  amount  of  a  call  of  3/.  each  upon  fifteen  shares. 
The  defendant  pleaded,  thirdly,  that  the  call  was  not  made  by  any 
persons  having  authority  on  behalf  of  the  company  to  make  it.  The 
cause  having  come  on  for  trial,  at  the  Surrey  Summer  Assizes  in 
1849,  a  verdict  was  found  for  the  plaintiffs  subject  to  a  special  case. 

The  Swansea  Dock  Companv  were  incorporated  by  the  Swansea 
Dock  Act,  1847.  In  the  ac^  wnich  received  the  royal  assent  on  the 
2d  of  July,  1847,  certain  persons  were  named  as  directors.  At  a 
meeting  of  these  directors,  held  at  Swansea  on  the  14th  of  July,  1847, 
it  was  resolved  that  the  principal  place  of  business  should  be  at 
Swansea.  Another  meeting  of  the  directors  took  place  at  Swansea 
on  the  19th  of  August,  at  which  certain  by-laws  were  adopted.  On 
the  5th  of  October  a  meeting  of  some  of  the  directors  was  held  in 
London,  at  which  it  was  resolved  to  call  an  extraordinary  general 
meetingof  the  company,  to  be  held  in  London  on  the  20th  of  Octo- 
ber. A  notice  was  accordingly  inserted  in  the  third  edition  of  the 
Sun  newspaper,  published  and  circulated  in  London  on  the  5th  of 
October,  also  in  the  Tim£s  and  Morning'  Chronicle  newspapers,  pub- 
lished in  London  on  the  6th  of  October,  and  also  in  the  Cambrian 
newspaper,  published  on  a  subsequent  day  in  Swansea,  being  the 
district  within  which  the  principal  place  of  business  of  the  company 
was   situated.      This    notice   stated  that  an  extraordinary  general 
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meeting  of  the  shareholders  of  the  company  would  be  held  at  the 
Guildhall  Coffee-House  in  London  on  the  20th  of  October,  for  the 
purpose,  amongst  others,  of  increasing  or  reducing  the  number  of 
directors.  There  was  no  evidence  to  shew  that  the  third  edition  of 
the  Sun  newspaper  of  the  5th  of  October,  in  which  the  advertisement 
was  first  inserted,  ever  reached  Swansea.  On  the  20th  of  October  a 
meeting  was  held  in  Londod  at  the  time  and  place  named  in  the 
last-mentioned  notice,  and  in  pursuance  thereof.  This  meeting  was 
objected  to  by  two  of  the  shareholders  as  illegal,  on  the  ground  of  the 
notice  not  having  been  advertised  fourteen  clear  days  previously. 
The  meeting  then  proceeded  to  pass  several  resolutions,  one  of  which 
was  to  the  effect  that  the  business  of  the  company  should  in  future 
be  conducted  by  nine  directors,  whose  names  were  stated,  and  who 
were  selected  from  the  whole  body.  Another  resolution  condemned 
the  by-laws  and  resolutions  passed  by  the  directors  at  Swansea  on  the 
19th  of  August. 

On  the  21st  of  October  an  extraordinary  general  meeting  of  the 
shareholders  of  ttie  company  was  held  at  Swansea.  At  this  meeting 
it  was  resolved  that  the  number  of  the  directors  should  be  reduced  to 
nine,  and  that  certain  of  the  directors  who  had  been  appointed  in 
London  should  be  discontinued  as  directors.  A  meeting  of  share- 
holders was  held  on  the  31st  of  January,  1848,  by  which  it  waa 
resolved  that,  considering  that  the  number  of  the  directors  was,  at  the 
extraordinary  general  meeting  of  the  company  held  on  the  21st  of 
October  at  Swansea,  reduced  to  nine,  still  in  order  to  provide  for  the 
possibility  of  such  reduction  not  having  been  duly  effected,  it  was 
resolved  that  the  number  of  the  directors  be  thenceforth  nine,  and 
that  they  be  accordingly  now  reduced  to  that  number.  Certain  per- 
sons, to  the  number  of  nine,  were  then  appointed  directors  for  the 
ensuing  year.  On  the  10th  of  February,  1848,  at  a  meeting  of  the 
Swansea  directors,  held  at  Swansea,  it  was  resolved  that  a  caU  of  3iL 
per  share  be  made.  The  present  action  was  brought  in  respect  of 
this  call. 

If  the  Court  should  be  of  opinion  that  the  plaintiSs  were  entitled 
to  recover  the  amount  of  the  call,  a  verdict  for  45/.  with  interest  was 
to  be  entered  for  the  plaintiffs ;  otherwise,  a  nonsuit,  or  a  verdict  for 
the  defendant  was  to  be  entered.  The  court  to  be  at  liberty  to  draw 
the  same  inference  from  facts  as  a  jury  might  have  drawn. 

June  5.  PhipsoTii  for  the  plaintiffs.  The  plaintiffs  are  entiUed  to 
succeed ;  for  the  call  made  by  the  Swansea  directors  on  th^  10th  of 
February,  1848,  was  a  good  calL  The  directors  who  made  the  call 
were  well  appointed,  unless  the  meeting  which  took  place  in  London 
on  the  20th  of  October,  1847,  and  at  which  other  directors  were 
appointed,  was  vaUd,  and  the  old  directors  in  fact  displaced.  It  is 
submitted  that  the  meeting  of  the  London  directors,  held  on  the  20th 
of  October,  was  invalid,  as  it  was  not  duly  convened.  This  depends 
upon  the  71st  section  of  the  Companies  Clauses  Consolidation  Act, 
which  enacts,  that  "  fourteen  days'  public  notice,  at  the  least,  of  all 
meetings,  whether  ordinary  or  extraordinary,  shall  be  given  by  adver- 
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tisement,  which  shall  specify  the  nlace,  the  day,  and  the  hour  of 
meeting."  Now  the  case  of  The  Queen  v.  the  Justices  of  Shropshire^ 
8  Ad.  &  E.  173 ;  s.  c.  7  Law  J.  Bep.  (n.  s.)  M.  C.  56,  decides  that  where 
an  act  is  required  by  statute  to  be  done  so  many  days  <U  least  before 
a  given  event,  the  time  must  be  reckoned  including  both  the  day  of 
the  act  and  of  the  event  That  being  the  rule,  fourteen  clear  days' 
notice  was  not  given  in  this  case.  Again,  the  138th  section  enacts, 
that  '^  all  notices  required  by  this  or  the  special  act,  or  any  act  incor- 
porated therewith,  to  be  given  by  advertisement  shall  be  advertised  in 
the  prescribed  newspaper,  or  if  no  newspaper  be  prescribed,  or  if  the 
prescribed  newspaper  cease  to  be  published,  in  a  newspaper  circulating 
m  the  district  within  which  the  company's  principal  place  of  business 
shall  be  situated."  Here  it  was  proved  that  the  &in  newspaper,  in 
which  the  advertisement  was  inserted,  did  not  circulate  in  Swansea, 
which  was  the  company's  principal  place  of  business.  The  London 
directors  had,  therefore,  no  power  at  their  meeting  of  the  20th  of 
October  to  appoint  nine  directors,  and  thereby  displace  the  Swansea 
directors,  and  consequently  the  cidls  made  by  the  latter,  in  respect  of 
which  this  action  is  brought^  are  good. 

Bovillj  for  the  defendant  The  whole  question  turns  upon  whether 
the  meeting  of  the  Swansea  directors,  held  at  that  place  on  the  2l8t  of 
October,  was  valid,  for  the  directors  who  were  there  assembled  Were 
the  parties  who,  on  the  10th  of  February  following,  made  the  calls 
in  respect  of  which  the  present  action  is  brought  That  question 
depends  upon  whether  the  meeting  of  the  London  directors  on  the 
20th  of  October,  at  which  the  Swansea  directors  were  discharged 
and  others  appointed,  was  legal  The  defendant  says  that  that 
meeting  was  legally  convened.  By  the  71st  section  of  the  Companies 
Clauses  Consolidation  Act,  fourteen  days'  public  notice,  at  the  least 
of  all  meetings,  whether  ordinary  or  extraordinary,  shall  be  given  by 
advertisement  Those  words  are  satisfied  by  one  of  the  days  being 
construed  as  exclusive,  and  the  other  as  inclusive.  Again,  it  is  suf& 
cient  if  the  notice  be  published  in  one  paper  which  circulates  in 
Swansea.  Our.  adv.  vuU. 

Martin,  B.,  now  gave  the  judgment  of  the  court^  This  was  an 
action  for  calls,  and  the  question  was,  whether  the  defendant  was 
bound  to  pay  a  call  made  at  the  meeting  on  the  10th  of  February, 
1848.  The  private  act  was  passed  in  (July,  1847,  and  at  a  general 
meeting  on  the  31st  of  January,  1848,  the  directors  were  properly  and 
legally  appointed,  and  the  call  was  made  by  those  directors ;  and  if 
they  were  the  lawful  directors  on  the  10th  of  February,  1848,  the  call 
was  a  valid  call.  But  the  objection  made  to  the  call  was,  that  at 
the  meeting  in  London  on  the  20th  of  October,  1847,  those  directors 
had  been  deposed  and  a  new  body  of  directors  put  into  their  places. 
It  appeared  that  the  directors  who  made  this  call  transacted  the 
business  of  the  company,  and  about  fourteen  or  fifteen  days  before 
^^^—^^^•^  —  -  ■  —       —  ■ — ^—^^—^^—^ 
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the  20th  of  October,  1847,  they  published  in  a  newspaper  an  advertise- 
ment  requesting  the  attendance  of  certain  shareholders  for  a  particu- 
lar purpose ;  that  this  giving  dissatisfaction  to  some  directors  who 
lived  in  London,  they,  on  the  5th  of  October,  1847,  advertised  the 
meeting  to  be  held  in  London  upon  the  20th  of  October.  For  tiie 
purpose  of  making  that  a  lawful  meeting  it  was  necessary  that  four- 
teen  days'  notice,  at  least,  should  be  given ;  and  that  those  fourteen 
days'  notice  should  be  given  in  a  newspaper  circulating  in  the  neigh* 
borhood  of  Swansea.  The  evidence  that  was  given  of  that  was,  that 
in  the  third  edition  of  the  Sun  newspaper  that  was  published  late  in 
the  evening,  there  was  such  an  advertisement  published  ;  that  it  waa 
proved  the  Sun  newspaper  did  not  go  to  Swansea ;  that  the  particu- 
lar newspaper  never  went  there  and,  in  point  of  fact,  was  merely 
circulated  in  London.  We  are  therefore,  of  opinion  that  the  notice 
calling  this  meeting  of  the  20th  of  October,  1847,  was  not  a  valid 
notice,  and  that  the  directors  who  met  on  the  20th  of  October,  or  the 
body  who  met  on  the  20th  of  October,  1847,  had  no  power  to  depose 
the  directors  who  bad  been  lawfully  appointed  on  the  31st  of  Janu- 
ary, 1848,  and  therefore  these  calls  made  by  the  latter  were  valid  call& 
The  other  objections  all  fall  to  the  ground ;  the  proceedings  were 
sufficient  in  the  event  of  that  meeting  on  the  20th  of  October,  not 
being  a  valid  meeting.  The  directors  who  made  this  call  are  com- 
pletely appointed,  and  were  competent  to  make  it  We  are  there* 
fore  of  opinion  judgment  ought  to  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiffs. 


Percival  v.  Nanson  &  others.^ 

November  5,  1851. 

Evidence — Entry  against  Inierest^  Effect  of. 

In  snpport  of  the  ri^ht  of  the  Earl  of  L.  to  »  fishery  in  the  Solway  Frith,  ^e  defendants  pat 
in  evidence  the  following  entry  in  the  book  of  a  former  receiver  of  rents  of  the  £arl  of  L/a 
estate :  —  "  Received  of  T.  H.  the  respectiye  shares  due  from  Uiroe  proprieton,  (T.  H.  be- 
ing one)  of  the  raise  net  set  in  the  Solway  Frith  in  D.,  in  the  year  1733." 

Dictuniy  the  entry  is  evidence  not  only  of  rent  having  been  paid  by  T.  H.,  but  also  by  the  two 
other  proprietors. 

Per  Pollock,  C.  B.  It  an  entry  is  admissible  as  being  against  the  interest  of  the  party  making 
it,  it  carries  with  it  the  whole  statement  Bat  if  the  entry  is  made  merely  m  the  cooree 
of  a  man's  duty,  it  does  not  go  beyond  those  matters  which  it  was  his  duty  to  enter. 

Trespass  for  taking,  cutting,  and  damaging  nets  of  the  plaintiff  in 
the  Solway  Frith.  The  defendants  justified  in  several  pleas,  stating 
in  substance  that  the  Earl  of  Lonsdale  was  possessed  of  a  certain 
close,  and  because  the  said  nets  were  wrongfully  therein  encumbering 
the  same,  and  doing  damage  therein  to  the  said  Earl,  the  defendants, 
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as  his  servants,  took  the  nets  and  necessarily  a  little  damaged  the 
same. 

At  the  trial,  before  Williams,  J.,  at  the  last  Carlisle  Summer  As- 
sizes, the  defendants,  for  the  purpose  of  proving  the  title  of  the 
Earl  of  Lonsdale  to  the  close  in  question,  tendered  in  evidence  the 
following  receipts,  which  were  produced  out  of  the  custody. of  the 
Earl. 

August  III  1733. 

Received  of  Mr.  Thomas  Hodgson  in  55/.  35.  6d.,  and  in  his  half 
year's  salary  20^.  in  all  on  account  from  Drumbrugh  tenants'  rents 
for  half  a  year  at  Lent  last  (where  15/.  I85.  2(L  are  customary,  and 
40/.  155.  A\iL  free  rents.)  56/.  35.  Gjd. 

Received  also  of  him  a  yearns  rent  due  from  farmer  of  Drumbrugh 
demesne  and  himself  as  owner  of  Plumptree  and  Bewley's  tenements 
in  Easton,  for  the  liberty  of  fixing  i[  raise  net  in  Solway  Frith,  in  the 
year  1732,  at  65.  Bd,  each  share.  1/.  O5.  0^ 

September  30,  1734. 

Received  of  Mr.  Thomas  Hodgson  the  respective  shares  due  from 
three  proprietors  of  the  raise  net  set  in  the  Solway  Frith  in  Drumbrugh 
in  the  year  1733.  1/.  O5.  Orf. 

September  30,  1735. 

Received  of  Mr.  Thomas  Hodgson,  being  the  respective  shares  of 
65.  8c/.  each  due  from  the  two  owners  of  Bewley's  and  Plumptree 
tenements  in  Easton,  for  fixing  a  raise  net  in  the  Solway  Frith  in  the 
year  1734.  0/.  135.  Ad. 

The  last  two  of  these  receipts  were  objected  to  on  the  part  of  the 
plaintiff,  on  the  ground  that  they  were  not  evidence  of  the  facts  stated 
in  them,  seeing  that  "Mr.  Hodgson  was  only  a  sub-receiver,  and  that 
the  statement  m  the  receipts  as  to  the  payment  of  rent  from  the  three 
proprietors  were  only  statements  of  something  which  that  sub-receiver 
had  told  the  principal  receiver.  The  learned  judge  overruled  the 
objection,  and  the  defendants  had  a  verdict. 

Watson  now  moved  for  a  new  trial,  on  the  ground  of  the  improper 
reception  of  this  evidence.  The  receipts  were  improperly  admitted. 
The  facts  stated  in  them  as  to  the  parties  who  paid  the  rent,  and  the 
grounds  on  which  it  was  paid,  amounted  to  nothing  more  than  hear- 
say evidence.  Mr.  Hodgson  told  the  principal  receiver  that  the 
proprietors  who  were  third  parties  had  paid  rent  for  the  liberty  of 
fixing  raise  nets  in  the  Solway  Frith.  If  the  principal  receiver  had 
been  called  as  a  witness,  he  would  not  have  been  permitted  to  state 
that  the  sub-receiver  told  him  the  proprietors  had  paid  rent  for  that 
privilege.  The  receipts,  therefore,  are  merely  evidence  of  sums  of 
money  having  been  received,  and  of  nothing  beyond. 

[Parke,  B.  The  entry  in  the  case  of  Higham  v.  Ridgway^  10  East, 
109,  was  evidence  not  only  of  the  payment  of  the  man-midwife's 
charges,  but  also  oi  partus  cumforcipe, 

Aldbrson,  B.  An  entry  in  an  attorney's  bill  of  a  service  of  a 
notice  on    A.  B.  would  be  evidence  of  a  service,  although  such 
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notice  being  generally  served  by  attorneys'  clerks,  the  attorney  pro- 
bably had  no  personal  knowledge  of  such  service. 

Pollock,  C.  B.  So,  if  an  accoucheur  puts  down  in  his  book  the 
name  of  a  lady  whom  he  has  delivered,  and  debits  himself  with  pay- 
ment, such  entry  would  be  evidence  of  the  name,  although  he  may 
have  known  nothing  of  her  name,  except  £rom  the  information  of 
others. 

Parke,  B.  In  Davies  v.  Humphreys,  6  Mee.  &  W.  153 ;  s.  c.  9  Law 
J.  Rep.  (n.  s.)  Exch.  263,  it  was  contended  in  argument,  that  although 
the  indorsement  on  the  note  was  evidence  of  the  payment  of  the 
money,  yet  that  it  was  not  evidence  to  shew  for  whom  the  money 
was  originally  advanced,  the  statement  of  the  advance  being  collateral 
and  independent  of  the  previous  part  of  the  entry.  But  the  court 
held  otherwise. 

Pollock,  C.  B.  If  the  entry  is  admitted  as  being  against  the 
interest  of  the  party  making  it,  it  carries  with  it  the  whole  statement 
But,  if  the  entry  is  made  merely  in  the  course  of  a  man's  duty,  then 
it  does  not  go  beyond  those  matters  which  it  was  his  duty  to  enter.] 

The  plaintiff  makes  no  objection  to  the  reception  of  the  first  of  the 
last  three  entries,  as  in  that  receipt  part  of  the  rent  appears  to  have 
been  paid  by  Hodgson  himself.  [He  also  moved  on  other  grounds 
which  do  not  require  a  report] 

Pollock,  C.  B.  As  to  this  part  of  the  case,  there  will  be  no  mle. 
I  cannot  see  why  one  entry  is  receivable  and  why  the  other  two  are 
not  so.  Independently  of  the  case  of  Davies  v.  Humphreys,  the  rent 
was  received  in  this  case  from  Hodgson  himself.  No  objection  was 
made  to  the  admissibility  of  the  first  receipt,  and  the  others  are  to 
the  same  effect ;  they  relate  to  rent  that  was  received  firom  Hodgson 
in  the  two  following  years.  As  to  the  other  point,  we  will  confer 
with  the  learned  judge  who  tried  the  case. 

« 

Parke,  B.  With  respect  to  the  admission  of  the  entries  in  evidence, 
we  need  not  consider  whether  they  were  properly  received.  But  if 
the  statement  ha4  been,  that  the  party  had  received  the  money  on 
account  of  a  third  person,  I  think,  on  the  authority  of  Davies  v. 
Humphreys,  and  other  cases  collected  in  Mr.  Taylor's  work  on  "  Evi- 
dence," that  the  entry  would  be  receivable  as  evidence  of  all  the  facts 
stated  in  it.  We  need  not,  however,  decide  that  point,  because  pay- 
ment of  that  rent  was  for  the  benefit  of  Hodgson  and  his  copartners. 
But  if  the  rent  had  been  paid  by  a  third  person  not  connected  with 
Hodgson,  I  think  the  entry  would  be  receivable  as  evidence  of  that 
fact  I  think  the  payments  in  this  case  are  evidence  not  only  of  the 
fact  of  payment,  but  also  of  the  fact  on  what  account  they  were 
made.  But,  as  I  have  already  said,  we  need  give  no  opinion  on  that 
point 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused  on  this  point 
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KoTember  8,  1851. 

LimitoHonSj  —  Staiule  of —  Payment  of  Interest 

Payment  of  interest  on  a  promissoiy  noto  payable  on  demand,  ib  a  sufficient  acknowledgment 
to  bar  the  Statute  of  Limitations,  although  no  preTions  demand  has  been  made. 

Assumpsit  aminst  the  defendant  upon  a  joint  and  several  promis- 
sory note  for  o9/.  payable  on  demand,  made  by  the  defendant  and 
another. 

Plea —  The  Statute  of  limitations. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Exeter  Summer 
Assizes,  it  was  proved  that  within  six  years,  sums  had  been  paid  as 
interest  upon  the  note,  although  no  demand  of  payment  of  the  note 
itself  had  been  made.  It  was  objected  that  such  a  payment  was 
insufficient  to  take  the  case  out  of  the  Statute  of  Limitations ;  but 
his  Lordship  overruled  the  objection,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him. 

M.  Smith  now  moved  accordingly.  No  interest  would  be  due 
upon  the  note  until  payment  had  been  demanded,  and  this  was  not  a 
payment  on  account  of  the  debt,  but  specifically  as  interest 

[Parke,  B.     It  is  an  acknowledgment  of  the  debt  being  due.] 

rfot  unless  the  sum  so  paid  was,  in  fact,  due.  The  words  of  the 
9  Geo.  IV.  are  ^  that  nothing  in  this  act  shall  take  away  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever;"  but  this  must  assume  that  the  interest  is  due. 

[Parke,  B.  If  he  agrees  to  pay  interest  and  does  pay  it,  that  is  by 
implication  a  promise  to  pay  the  debt 

Alderson,  B.     You  infer  the  debt  from  the  act  of  the  debtor. 

Parke,  B.  Nothins;  in  the  statute  is  to  affect  a  payment,  and  pay- 
ment of  interest  is  a  lact  which  is  evidence  of  the  whole  debt  being 
due.] 

Alderson,  B.  Any  person  before  the  statute  would  have  inferred 
the  promise  to  pay  the  debt  firom  the  payment  of  the  interest,  and 
any  person  may  so  infer  it  since  the  statute. 

Platt,  B.    It  is  a  dear  acknowledgment 

-  Pollock,  C.  B.,  concurred.  Rule  refused? 

I  21  Law  J.  Rep.  (n.  s.)  Exch.  6. 

9  It  is  undonbtedij  true  that  payment  of  v.  (haoodj  21  Maine,  176,  (1842) ;  Griffin 

interest  on  a  promissorj  note  will  have  the  v.  Ashby,  2  Car.  &  Eur.  1S9,  (1845) ;  Sand" 

same  effect  to  save  the  operation  of  the  ford  v.  Hayes^  19  Conn.  591,  (1849.)   But 

Statute  of  Limitations  as  part  payment  of  what  is  the  precise  effect  of  part  payment 

the  principal  Sigoumey  t.  Drury^  14  Pick,  of  the  principal  even,  under  the  Statute 

887,  (1833);  Fryeburg  Parsonage  Fund  of  Limitations,  is   not,  perhaps,  cleariy 

VOL.  vn.  46 
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Jones  v.  Phillips  &  others.^ 

Korember  10,  1851. 

Local  Act  J  construction  of — Harbor  Rates  ^^^Padui^e  and  Parcelj^ 

meaning'  of. 

A  local  act  of  Parliament  empowered  certain  harbor  commissioners  to  lerf  1>y  way  of  rates 
for  every  ton,  or  less  quantity  than  a  ton,  and  for  OTCiy  podbcMe  and  pared  of  goods, 
wares,  merchandise,  &c.,  exported  over  the  bar  of  tin  rivers  a.  and  L^  a  ram  not  ejcoeed- 
ing  Id.  for  every  ton,  or  less  quantity  than  a  ton,  and  for  every  packaee  and  pared  of 
goods,  wares,  &c.,  so  exported.  The  trade  of  the  port  of  L.  consisted  of  the  exportation 
of  tin  plates,  which  were  packed  in  wooden  cases  or  boxes  for  shipment,  and  nsually  and 
on  the  occasion  in  question  the  boxes  exported  formed  part  of,  and  composed  one  entire 
quantity  or  shipment  in  one  vessel  (and  generally  under  one  bill  of  lading)  to  the  same 
consignee,  and  at  a  uniform  rate  of  freie^ht  on  au  the  tin  plates  so  shippS,  such  fiieight 
being  paid  on  the  quantity  of  tons  weight : — 

He/df,  that  the  commissioners  were  entitled  to  diarge  Id.  per  hox  for  each  box  of  tin  plates, 
and  were  not  bound  to  chaige  Id.  per  ton  weight 

agreed.    The  older  cases  seem  to  treat  a  cently  had  under  consideration  the  effect 

part  payment  as  raising  in  law  a  promise  of  peu*t  pa}'ment  of  a  claim,  considered  as 

to  pay  the  rejnainder,  and  as  conclusive  evidence  of  a  promise  to  pay  the  remaifi- 

upon  the  debtor;  and  some  courts  use  the  der.    The  payment  was  made  by  an  in- 

language  that  such  payment  **'  will,"  and  solvent  debtor  upon  a  note  from  which  he 

others  that  such  payment  *'  shall,"  take  a  had  been  discharged  in  insolvency,  and 

debt  out  of  the  operation  of  the  statute,  the  indorsement  on  the  note  was  in  the 

The  old  cases  of  Whitcomb  r.  Whiting,  2  debtor's  own    handwriting.     The    court 

Doug.  652,  (1781,)  and  Jackson  r.  Fair'  said,    per   Metcalf,  J.,  that  *'a  jury 

^ank,  2  H.  B]ack.d40,  (1 794,)  proceed  upon  ought  not  to  infer  from  ihe  mere  &ct  that 

ihis  ground.    See  also  Ayer  v.  Hawkins,  the  defendant  paid  part  of  his  note  to  the 

19  Venn.  29,  (1846,^  Royce,  J.    But  the  plaintiff,  and  mdorsed  thereon  the  sum 

later  English  cases  do  not  attribute  such  a  paid,  that  he  made  a  distinct  and  uneqm- 

conclusive  effect  to  the  simple  fact  of  part  vocal  promise  to  pay  the  rest  of  it    Part 

^payment    Such  an  act  seems  now  to  be  payment  is  not  of  itself  conclusive,  even  to 

considered  only  as  evidence  of  a  promisef  take  a  case  out  of  the  StcUute  of  JJmita-' 

and  to  be  submitted  to  the  jury,  with  all  tions.     Merriam  v.  Bayley,  1  Cush.  Tl, 

the  attendant  circumstances.    See  Wainr  (1848.) 

man  y.Kyman,  1  Exchequer,  118,  (1847)  ;  A  simihr  principle  was  adopted  in  tlie 

Baildon  v.  Waldon,  1   Exchequer,  617,  late  English  case  of  Danes  v,  JSAixirdf,  < 

(1^7.)  £ng.  Rep.  520,  (1851,)  where  it  was  held 

In  the  former  of  these  cases,  Baron  that  part  payment  by  the  assignee  of  an 

Bolfe,  in  saving  judgment,  said,   "  The  insolvent  debtor,  did  not  take  a  case  out  of 

jury  were  oirected  that  the  mere  fact  of  the  statute  as  to  other  jointpiomisors;  and 

part  payment  was  of  itself  conclusivjB  to  Baron  Ftake  then  said  *'  Tlus  subject  was 

take  the  case  out  of  the  Statute  of  Lim»-  not  so  fully  considered  in  Jackson  v.  Fair^ 

tations.    But  this  was  undoubtedly  erronc'  hank,  as  it  has  been  since.    The  principle 

ous ;  in  order  to  take  the  case  out  of  the  is  now  laid  down,  that  to  constitute  a  part 

statute,  the  circumstances  must  be  suoh  as  pa^nnent  to  take  a  case  out  of  the  statute, 

to  warrant  the  Jury  in  inferring  a  promise  it  must  be  a  payment  on  account  of  a 

to  pay."    And  in  the  still  later  case  of  larger  sum  admitted  to  be  due,  accoat' 

Smith  v.   Westmoreland;    12    Smedes    &  panied  by  a  promise  to  pay  the  remam- 

Marsh.  668,  (1849,)  the  Supreme  Court  der.^ 

of  Mississippi  went  so  far  as  to  determine,  See  also   Wautfh  v.   Cope,  6  Mee-  & 

ttiat  mere  part  payment,  without  an  et-  Wels.  824,  (1840) ;  Tippets  v.  Heane,  I 

press  promise  to  pay  or  an  express  ac-  Cromp.  Mee.  &  Kos.  252,  (1884) ;  MBs 

knowledgment    of  farther   indebtedness,  v.  Jibwkes,  6  Bing.  N.  C.  455,   (1839); 

Iras  not  sufficient  to  revive  a  debt  barred  Bum  v.  Bo^m,  2  Conk   BeniA,  47€| 

by  the  Statute  of  Limitations  in  that  State.  (1846.) 
The  Supreme  Court  of  MassachusetlB  ^r^ 

»  21  T.aw  J.  Ben.  Cn.  s.)  Ezch.  6. 
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Debt  for  rates  and  duties  payable  by  the  defendants  to  certaiii 
harbor  commissioners  under  a  local  action  of  parliament 

Plea — except  as  to  4/.  Is.  never  indebteo,  and  payment  of  that 
sum  into  court 

The  following  case  was,  by  judge's  order,  stated  for  the  opinion  of 
this  court 

Case.  The  plaintiff  is  the  clerk  to  the  commissioners  under  an  ao^ 
of  Parliament  for  the  improvement  of  the  rivers  Burry  Loughor  and 
Lliedi,  in  Carmarthenshire  and  Glamorganshire,  and  under  another 
act  for  the  improvement  of  the  said  rivers  and  the  harbors  of  Llanelly, 
The  port  of  Llanelly  was  constructed  under  the  first  act,  and  is  main* 
tained  by  the  commissioners  under  the  powers  of  both  acts.  In  pur« 
suance  of  the  provisions  of  those  acts,  the  commissioners  directed 
certain  rates  to  be  levied  upon  ships  and  goods,  and  affixed  the  fol« 
lowing  table  of  such  rates  in  a  conspicuous  place  in  the  harbor. 

^  Bates  on  shipping.  For  any  ship  and  other  vessel  entering  into 
the  rivers  Burry  Loughor  and  Lliedi,  or  either  of  them,  firom  an4 
over  the  bar  of  Burry,  IdL  per  ton  register. 

^  Rates  on  goods.  For  every  ton,  or  less  quantity  than  a  ton,  im« 
ported  or  exported  over  the  bars  of  the  said  rivers  Burry  and  XiOughoi 
the  sum  of  IdL  per  ton.  For  every  package  and  parcel  of  good% 
wares,  merchandise,  and  other  artides  whatsoever,  imported  or  ex- 
ported, the  sum  of  IcL  each." 

A  portion  of  the  trade  of  the  piNrt  of  Llanelly  consists  of  the  im« 
porting  of  iron  and  tin,  and  the  exportation  thereof  in  the  form  of  tin 

{dates,  which  are  the  manufacture  of  raw  iron  into  plates  of  iron,  and 
hen  covered  with  tin.  When  the  tin  and  iron  have  been  manufao* 
tured  into  tin  plates  they  are  packed  in  wooden  cases  or  boxes  (ot 
shipment,  and  such  boxes  are  exported  usually  to  the  extent  of  many 
tons  in  the  same  vessel.  The  boxes  vary  in  weight  from  1  cwt  to  2 
cwt'  From  the  time  of  passing  the  firat  act  to  the  end  of  the  year 
1849,  it  is  admitted  that  sheet  copper,  packed  in  parcels  between  two 
wooden  planks  screwed  together,  and  each  package  about  10  cwt^ 
has  been  exported  from  Llanelly  in  cargoes,  in  large  quantities,  for 
above  twenty  years,  paying  harbor  dues  by  the  ton.  Tin  plates 
were  first  exported  from  Llanelly  in  August,  1848,  and  were  charged 
harbor  dues  by  the  ton,  the  same  as  sheet  copper,  to  December,  1849 ; 
but  such  merchandise  as  cases  of  hats,  bales  of  goods,  cotton,  general 
shop  goods,  &C.,  (if  in  small  quantities,)  have  always  been  considered 
as  packages  or  parcels  liable  to  be  charged  at  IcL  each  under  the  234 
section  of  the  Harbor  Act,  even  though  a  number  of  such  packages 
were  imported  in  the  same  vessel. 

In  January,  1850,  the  harbor  commissioners  determined  that  they 
were  entitled  to  charge  Id.  per  box  on  boxes  of  tin  plates  and  sheet 
copper,  and  per  pacJcage  on  some  other  articles  that  had  previously 
been  charged  by  weight,  although  forming  part  of  a  large  shi(^ 
ment,  the  commissioners  insisting  that  such  boxes  and  packages 
were  liable  as  such  under  the  23d  section  of  the  act  The  several 
boxes  of  tin  plates  exported  by  the  defendants  formed  part  of  and 
composed  one  entire  quantity  or  shipment  made  by  them  in  one  ve»> 
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sel  (and  generally  under  one  bill  of  lading)  to  the  same  consignee, 
and  at  a  uniform  rate  of  freight  on  all  the  tin  plates  shipped  in  the 
same  vessel  and  forming  part  of  the  same  shipment,  and  such  freight 
was  charged  and  paid  upon  the  quantity  of  tons'  weight  of  such  tin 
plates.  The  defendants  admit  their  liability  to  pay  rates  upon  the 
tin  plates  at  the  rate  of  Id,  per  ton,  and  the  sum  paid  into  court  is 
•sufficient  to  cover  that  amount  The  commissioners,  however,  con- 
tend that  they  are  entitled  to  charge  one  penny  per  box  for  each  box 
of  tin  plates ;  and  if  they  are  so  entitled,  the  sum  paid  into  court  is 
not  sufficient  The  tin  plates  are  sold  by  the  box  packed  in  boxes  for 
shipment:  each  box  contains  a  certain  number  of  plates,  which 
are  of  an  ascertained  weight  per  square  foot  The  boxes  are  of  a 
uniform  size,  the  plates  also  vary  in  thickness  and  in  the  numbers 
that  are  packed  in  each  box. 

The  question  for  the  opinion  of  the  court  was,  whether  the  com* 
missioners  can  JiegaUy  claim  Id.  per  box  harbor  dues  on  the  tin  plates, 
or  whether  the  same  must  be  charged  for  at  the  rate  of  Id.  per  ton. 
If  the  court  should  think  the  commissioners  can  claim  Id.  for  each 
box,  judgment  was  to  be  entered  up  against  the  defendants  for  the 
sum  of  19^  28.  lid. ;  but  if  the  court  should  be  of  a  contrary  opinioDi 
judgment  was  to  be  entered  for  the  defendants. 

Watsonj  for  the  plaintiff.  The  defendants  are  bound  to  pay  Id.  for 
each  box  of  tin  plates,  and  are  not  entitled  to  be  charged  for  several 
boxes  together  by  the  ton.  The  question  turns  upon  the  23d  section 
of  the  local  act,  53  Geo.  3,  c.  183,  which  enacts  that  ^  for  every 
ton  or  less  quantity  than  a  ton,  and  for  every  package  and  parcel  of 
goods,  wares,  merchandise,  and  other  articles,  commodities  and  things 
whatsoever,  exported  or  imported  over  the  bar  of  the  said  rivers  Burry 
Lpughor  and  Lliedi  as  aforesaid,  such  sum  of  money  as  the  said 
commissioners  shall,  from  time  to  time,  direct  and  appoint,  not  ex- 
ceeding the  sum  of  Id.  for  every  ton  or  less  quantity  than  a  ton,  and 
for  every  package  and  parcel  of  goods,  wares,  merchandise,  and  other 
articles,  commodities,  and  things  exported  or  imported  s^s  aforesaid." 
These  words  manifestly  import  that  the  tin  plates  in  question  are 
liable  to  be  charged  Id.  per  package.  (He  was  then  stopped  by  the 
court) 

Peacock,  contra.  The  question  is,  whether  the  meaning  of  the  act 
of  parliament  is,  that  each  distinct  package  is  to  be  charged  at  the 
rate  of  Id.  per  box,  or  whether,  when  many  packages  are  sent  off  by 
one  person,  directed  to  one  consignee,  they  are  not  to  be  weighed  and 
charged  for  by  the  ton.  The  commissioners  are  not  to  have  a  large 
sum  for  doing  that  which  gives  them  but  little  trouble. 

[Parke,  B.  Where  is  the  absurdity  consequent  upon  our  adhering 
to  the  plain  meaning  of  the  act  of  parliament  ?  If  all  the  parcels  in 
this  case  had  been  packed  together  in  one  package,  the  defendants 
would  perhaps  have  escaped  paying  Id.  for  each  package.  So,  if 
thfey  think  fit  to  send  the  plates  loose,  they  would  pay  >n  like  manner 
by  weight] 
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He  referred  to  Parker  v.  The  Oreai  Western  Baiiway  Company,  7 
Man.  &  G.  253 ;  s.  c.  13  Law  J.  Rep.  (n.  b.)  C.  P.  105. 

[Parke,  B.  The  words  of  this  act  of  parliament  must  be  con- 
strued according  to  their  literal  construction,  and  in  this  case  no  in- 
convenience results  from  such  an  interpretation.  The  meaning  of  th« 
act  is,  that  articles  in  bulk  are  to  be  paid  for  at  the  rate  of  id  per 
ton,  whilst  other  things  that  are  of  some  value,  and  are  therefore  put 
into  separate  parcels,  are  to  be  paid  for  at  the  rate  of  1^  per  pack^ 
age.] 

For  twenty  years  the  practice  has  prevailed  of  paying  for  these 
packages  at  the  rate  of  Id.  per  ton. 

Pollock,  C.  B.  In  this  case  there  must  be  judgment  for  the 
plaintiff!  A  party  who  is  about  to  export  goods  from  this  port  and 
others,  to  know  the  amount  of  rates  that  he  is  liable  to  pay,  naturally 
looks  at  the  act  of  parliament  for  information,  and  ought  not  to  place 
any  reliance  on  the  fact  that  others  have  paid  on  a  diifereat  footing 
for  twenty  years.  The  rule  as  to  the  contemporaneous  exposition  of 
an  act  of  parliament  does  not  apply  to  this  case.  The  constructioa 
of  these  words  in  their  natural  sense  leads  to  no  absurdity,  and  cer- 
tainly to  no  inconvenience.  There  is  nothing  in  the  act  which  ought 
to  make  us  change  the  plain  meaning  of  the  words  used. 

PabkEi  B.,  Ald£BSON|  B.|  and  Platt,  B.,  concurred. 

Judgment/or  the  plainii^. 


Rogers  i;.  Turner.^ 

KoTember  25,  1851. 

Lispectian  of  Documents — 14  <J*  15  Vict.  c.  99. 

Where  an  application  ib  made  for  inspection  of  documents  nnder  tlie  14  &  15  Vict  c  99, 
a.  6,  a  place  for  the  inspection  ahoold  be  named. 

Isane  need  not  be  joined  before  the  (»der  is  applied  ibr. 

This  was  an  action  brought  by  the  master  against  the  owner  of  a 
ship  for  wages  and  disbursements  x>n  his  account.  After  declaration 
and  particulars  of  demand,  an  application  was  made  to  Martin,  B.,  at 
chambers,  under  the  14  &  15  Vict  c  99,  s.  6,  *'  to  permit  the  pUintiffi 
his  attorney  or  agent,  to  inspect  and,  if  necessary,  take  extracted 
copies  of  the  accounts,  letters,  memoranda,  and  vouchers  relating  to 
the  disbursements  of  the  plaintiff  for  the  use  of  the  defendant's  snip, 
the  Royal  William,  while  the  plaintiff  was  her  master,  and  the  receipts 
for  money  paid  by  the  plaintiff  as  such  master  for  the  use  of  the  said 
ship,  and  also  the  certincate  of  registry  of  the  said  ship."     His  Lord- 
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ship,  however,  declined  to  make  an  order,  on  the  ground  that  issue 
had  not  been  joined,  and  referred  the  matter  to  the  full  court. 

Quaifiy  on  a  previous  day,  had  obtained  a  rule  nisi  in  the  terms  of 
the  above  application,  and  now  applied  to  make  the  rule  absolute,  no 
one  appearing  to  shew  cause;  and  he  asked  the  court  to  make  it  part 
of  the  rule  that  a  place  should  be  named  for  the  inspection.  It  is  ex- 
pedient  to  settle  the  practice,  and  it  cannot  be  intended  that  the  one  . 
party  must  go  to  the  residence  of  the  other,  which  may  be  at  a  great 
distance,  for  in  this  case,  the  plaintiff  resides  in  London  and  the  de- 
fendant in  Wales.  The  practice  in  equity  is,  that  the  documents  are 
deposited  with  an  officer  of  the  court,  and  the  master  might  be  chosen 
as  a  proper  person  in  the  common  law  courts. 

[Pollock,  C.  B.  We  cannot  now  help  you,  as  the  matter  was  not 
made  part  of  the  rule.  The  plaintiff  might  have  shewn  cause  against 
the  terms  now  sought  to  be  imposed  upon  him.  The  rule  can  only 
be  made  absolute  in  the  terms  prayed. 

Alderson,  B.  There  will  be  no  difficulty  in  following  the  ancient 
practice  of  inspecting  at  the  office  of  the  attorney. 

Parke,  B.  The  statute  contains  no  provision  as  to  the  mode  of 
inspecting  documents ;  neither  does  it  direct  that  inspection  shall  take 
place  in  the  same  manner  as  in  the  Court  of  Chancery :  it  only  says 
that  courts  of  common  law  may  order  such  inspection  ^*  in  aU  cases  in 
which,  previous  to  the  passing  of  this  act,  a  discovery  might  have  been 
obtained  by  filing  a  bill,  or  by  any  other  proceeding  in  a  court  of 
equity."  Under  the  circumstances,  you  had  better  take  your  rale 
absolute,  to  which,  as  it  is  unopposed,  you  are  entitied ;  and  you  can 
then  apply,  by  summons,  to  a  judge  at  chambers  for  an  order  that 
these  documents  may  be  inspected  at  some  particular  place.] 

• 

Per  Ouriam  —  jRufe  absolute. 


Roe  v.  The  Birkenhead,  Lancashire,  and  Cheshire  Junction 

Railway  Company.^ 

Norember  15,  1851. 

Master  and  Servant — False  Imprisonment — Evidence  of  Party  being 
a  Servant  — -  Authority  to  arrest,  Evidence  of^^  Eailway  Company y 
Liability  of  for  tortious  Acts  of  Servants. 

Trespass  for  false  imprisonment  The  plaintiff  haying  seen  an  advertisement  of  an  excor- 
sion  train  from  Monk's  Fernr  to  Bangor  and  hade,  inanired  of  the  derk  at  the  Monk's 
Ferry  station,  wfaidi  belonged  to  the  defendants,  as  to  me  rotom  of  the  train,  and  was  in- 
formed that  he  conld  return  that  day  by  the  half-past  7  train.  The  plaintiff  then  took  a 
tidcet,  proceeded  to  Ban^r,  and  returning  thence  by  train  at  the  time  appointed  arrived 
at  Chester,  where  the  tram  stopped.  The  Chester  station  was  used  by  the  defendants  and 
by  other  railway  companies.    A  railway  servant,  who  had  charge  of  the  train,  took  the 
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plaintiff's  ticket,  and  informing  him  that  ho  ought  not  to  have  gone  by  that  train,  de- 
manded  2s.  6d.  more.  Payment  being  refased,  the  railway  servant  and  the  superintendent 
took  ihe  plaintiff  into  custody.  The  plaintiff's  attorney  having  written  to  the  secretary 
of  the  dercndants'  company,  asking  for  compensation,  received  an  answer  from  the  secro- 
tary,  requesting  that  he  might  be  furnished  with  the  date  of  the  transaction  and  promising 
to  make  inquiries.  The  secretary  also  stated  verbally  that  it  was  an  awkward  business, 
that  the  blame  would  fall  upon  the  station  clerk  jU  the  Monk^s  Ferry  station,  who  gave 
the  plaintiff  the  false  information,  and  he  also  offex«d  to  return  the  2s.  6</. 

Quare — ^Whether  there  was  evidence  for  the  jury  of  the  railway  servant,  who  made  the  arrest, 
being  a  servant  of  the  defendants. 

But,  held  that,  at  all  events,  there  being  no  proof  of  the  defendants  havine  the  power  of  arrest- 
ing the  pUintiff,  there  was  no  evidence  of  their  having  expressly  or Impbedly  authorized 
or  ratified  the  arrest  made  by  the  railway  servant,  and  therefore  that  diey  were  not  liable 
for  his  tortious  act 

Trespass  for  assaulting  and  imprisoning  the  plaintiff.  Plea,  not 
guilty. 

At  the  trial,  before  Maule,  J.,  at  the  Chester  Spring  Assizes,  1851, 
the  facts  of  the  case  were  as  follows :  —  The  plaintiff  and  a  Mr.  Uffell, 
having  seen  in  the  newspapers  an  advertisement  of  an  excursion  train 
from  Monk's  Ferry  to  Bangor  and  back,  inquired  of  the  clerk  at  the 
Monk's  Ferry  station,  which  belonged  to  the  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Railway  Company  (the  defendants,)  at  what 
time  the  train  would  leave  Bangor  on  its  return,  and  were  informed 
that  they  must  be  at  the  Bangor  station  at  half-past  7  in  the  evening, 
otherwise  they  would  be  unable  to  return.  The  plaintiff  and  his 
friend  then  took  their  tickets,  p€dd  the  fare,  6s.  6d,  each,  and  anrived 
at  Bangor;  on  returning  from  that  place  they  arrived  at  the  Bangor 
station  at  the  time  named  by  the  clerk,  and  were  conveyed  back 
thence  to  Chester.  The  Chester  station  is  used  by  several  companies, 
and,  amongst  others,  by  the  defendants.  On  the  plaintiff  and  his 
friend  arriving  at  this  station  their  tickets  were  taken  by  a  railway 
servant  who  had  charge  of  the  train,  who  informed  them  that  they 
ought  not  to  have  gone  by  that  train,  and  that  they  must  each  pay 
25.  6d.  more.  Payment  of  this  sum  being  refused,  a  superintendent 
at  the  station  directed  one  of  the  railway  servants,  named  Phillips,  to 
take  the  plaintiff  and  his  friend  into  custody,  which  was  accordingly 
done  by  Phillips  and  the  superintendent  The  plaintiff  and  his  friend 
were  afterwards  liberated  on  paying  the  sum  of  5s.  at  the  Chester 
station,  under  protest  'Application  having  been  made  to  the  secre- 
tary of  the  defendants'  company  for  compensation  for  the  injury,  the 
secretary  wrote  the  following  letter  in  answer. 

"  Sir, — I  am  in  receipt  of  your  letter  of  the  3rd  instant,  and  will 
thank  you  to  give  me  the  date  on  which  th^  demand  was  made  upon 
Mr.  Roe  and  his  Mend  at  Chester,  when  I  will  make  the  necessary 
inquiry." 

The  secretary  afterwards  called  upon  the  plaintiff,  and  stated  that 
it  was  an  awkward  business,  and  that  the  blame  would  fall  upon  the 
station  clerk  at  Monk's  Ferry  for  having  given  the  plaintiff  the  false 
information ;  he  also  offered  to  return  the  5s.  paid  by  the  plaintiff 
The  station  clerk  also  saw  the  plaintiff,  apolo^zed  for  the  inconven- 
ience the  plaintiff  had  sustained,  and  offered  to  return  the  5^.    Under 
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these  circumstances,  it  was  contended  for  the  defendants,  first,  that 
the  letter  of  the  secretary  was  not  admissible ;  secondly,  that  there 
was  no  evidence  for  the  jury  of  the  defendants'  liability,  and  that  it 
was  not  even  shewn  on  the  plaintiff's  case  that  the  imprisonment  had 
been  committed  by  any  party  in  the  service  of  the  defendants.  The 
learned  judge  admitted  the  letter,  and  was  of  opinion  that  there  was 
some  evidence  for  the  jury ;  and  the  jury  having  found  a  verdict  for 
the  plaintiff,  with  50/.  damages,  he  gave  the  defendants  leave  to  move 
to  enter  a  nonsuit 

Welsby  having  obtained  a  rule  nisi  accordingly,—- 

'  ChiUon^  Knowhs  and  Beavany  shewed  cause.  There  was  some 
evidence  of  the  liability  of  the  defendants  for  the  act  of  the  parties 
who  took  the  plaintiff  into  custody.  The  defendants  made  one  con- 
tract  to  convey  the  plaintiff  from  Monk's  Feny  to  Bangor  and  back ; 
they  must,  therefore,  be  considered  as  having  a  control  and  dominion 
over  the  whole  line,  and  if  they  say  nothing  to  the  contrary,  the  whole 
line  may  be  presumed  to  be  theirs.  They  used  the  Chester  station 
in  common  with  other  companies,  and  the  servants  at  that  station 
must,  for  the  present  purpose,  be  taken  to  be  their  servants.  Phillips 
and  the  other  party  were  acting  in  the  course  of  their  authority ;  they 
were  dressed  in  uniform,  and  were  to  do  exactly  what  they  did  on  the 
present  occasion.     Phillips  was  the  servant  of  the  company. 

[Parke,  B.     That  does  not  appear.] 

There  was,  at  least,  some  evidence  of  that  fact  for  the  jury,  and  the 
defendants  were  called  upon  to  show  whose  servant  PhiUips  actually 
was.  He  took  the  ticket  which  had  been  issued  by  the  defendant^ 
and  the  money  found  its  way  into  the  hands  of  the  defendants. 
Again,  as  trespass  lies  against  a  corporation  aggregate  for  the  act  of 
their  servants,  Glynn  v.  Mjuston^  2  Man.  &  6.  337,  the  admissions 
made  by  the  secretary,  in  his  letter,  are  sufficient  to  render  the  defend* 
ants  liable. 

[Parke,  B.  Where  is  there  any  proof  of  any  authority  on  the  part 
of  the  company  to  apprehend  the  plaintiff?  The  defendants  agreed 
to  bring  the  plaintiff  back  to  Monk's  Ferry ;  the  cause  of  the  mischief 
was,  that  the  clerk  engaged  that  the  plaintiff  and  his  friend  should 
come  back.] 

The  taking  the  plaintiff  into  custody  is  proof  of  the  defendants 
having  given  authority  to  do  so.  The  verbal  admissions  of  the  se- 
cretary are  also  important;  he  knew  all  the  facts,  and  said,  **  This  is 
an  awkward  business,  and  the  blame  will  fall  on  the  derk  who  gave 
you  false  information.     I  will  return  you  the  6^." 

[Pollock,  C.  B.  Had  the  defendants  the  right  of  taking  the  plain- 
tifl  into  custody  ?  If  they  had  such  right,  that  would  constitute  a 
different  case,  and  the  jury  would  be  at  liberty,  if  they  pleased,  to 
presume  that  the  servant  was  authorized  to  do  the  act.  For  instance, 
it  might  be  presumed  that  the  clerk  had  authority  to  issue  tickets : 
but  if  the  act  of  Phillips  was  illegal,  how  is'  the  company  liable  i 
What  is  done  is  to  be  referred  to  right,  and  not  to  wrong;  if  the 


COURT  OF  EXCHEQUER,  1851.  549 

Boe  V,  The  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Company. 

servant  arrests,  and  the  company  possess  the  right  of  arrest,  and  the 
arrest  could  not  legally  be  made  without  the  authority  of  the  com- 
pany, the  authority  of  the  company  might,  perhaps,  be  presumed ; 
but  here  there  is  no  evidence  of  the  company  having  the  power  of 
arrest. 

Parke,  B.  The  plaintiff  was  bound  to  make  out  affimatively  that 
Phillips  was  the  officer  of  the  company,  or  that  he  was  authorized 
U>  arrest,  either  by  general  or  particular  instructions,  or  that  there 
was  a  ratification  by  the  company.] 

They  referred  to  hlakemore  v.  The  Olamorffanshire  Canal  Company 
2  Cr.  AL  &  R.  133 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  Exch.  146,  Smith  v. 
Uie  Birmingham  and  Staffordshire  Gas  Light  Compawy^  1  Ad.  &  E. 
526 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  K.  B.  165,  and  Bwron  v.  Denrntm^  2 
Exch.  Rep.  167. 

Welsln/j  contra,  was  not  called  upon. 

Pollock,  C.  B.  This  rule  must  be  absolute  to  enter  a  nonsuit. 
It  may  be  taken  in  this  case  that  the  letter  of  the  secretary  of  the 
company  was  admissible  in  evidence  against  the  defendants ;  still  it 
does  not  follow  that  the  jury  were  warranted  in  drawing,  from  that 
letter  and  the  other  facts  of  the  case,  an  inference  of  the  defendants' 
liability;  it  is  merely  this,  that  the  letter  was  written  by  the  secretary, 
on  behalf  of  the  company,  in  answer  to  the  application.  There  was 
no  evidence  to  shew  that  the  defendants  were  liable.  I  regret  that 
the  company  should  be  able  to  escape  the  payment  of  the  50/.  da- 
mages, but  we  are  bound  to  administer  the  law  as  it  existed  before  the 
establishment  of  railway  companies,  and  we  must  apply  to  this  case 
the  principles  applicable  to  principal  and  agent,  and  master  and  ser- 
vant. The  law  lays  down  the  same  rule  for  all,  and  we  cannot  make 
a  diiferent  rule  in  the  case  of  servant  of  a  railway  company  and  an 
ordinary  tradesman.  ^  The  principle  is,  that  the  master  is  not  liable 
for  the  tortious  act  of  the  servant  unless  he  has  either  given  him  ex- 
press directions  or  an  implied  authority  to  do  the  act.  K  the  act, 
indeed,  had  been  one  that  the  company  were  legally  authorized  to 
do,  it  might  have  been  put  as  having  been  done  with  the  authority 
of  the  company.  But  the  evidence  was  of  an  injury  having  been 
done,  and  done  wrongfully ;  and,  therefore,  treating  Phillips  as  the 
servant,  the  company  are  not  liable  for  his  tortious  act  any  more  than 
other  individuals  would  be ;  and  as  I  observed  before,  we  are  bound 
to  apply  to  this  case  the  same  rules  which  govern  the  relation  of 
principal  and  agent,  and  master  and  servant.  Perhaps  there  might 
be  some  evidence  of  Phillips  being  the  servant  of  the  defendants ; 
but  there  is  no  evidence  of  authori^  given  to  him  to  arrest  the  plain- 
tiff, and  probably  the  whole  was  a  mere  blunder  on  his  part,  and  was 
altogether  unsanctioned  by  the  company.  The  correspondence  carries 
the  case  no  farther.  The  judge  reserved  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  there  was  no  evidence  which  warranted 
the  bringing  of  the  action ;  and  we  think  there  was  none. 
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Parke,  B.  I  am  of  the  same  opinion.  The  arrest  in  this  case 
was  made  by  a  third  person,  and,  therefore,  the  plaintiff  was  bound 
to  shew  an  authority,  either  express  or  implied,  given  by  the  de- 
fendants, or  a  ratification  by  them  of  the  act  done.  The  first  doubt 
in  the  case  arises  as  to  the  party  arresting,  being  the  servant  of  the 
company.  Perhaps  there  may  be  some  evidence  of  Phillips  being  a 
servant  of  the  company.  But  certainly  there  was  no  proof  of  any 
authority,  or  any  directions  given  by  the  defendants  to  him  to  arrest 
parties,  or  any  course  of  dealing  to  shew  that  they  authorized  th^ 
arrest  in  question.  Nor  was  there  any  evidence  of  a  direct  authority 
to  arrest.  Again,  the  letter  does  not  afford  any  evidence  of  the  com- 
pany having  authorized  the  arrest  through  their  secretary.  It  merely 
relates  to  a  compromise,  and  does  not  afford  any  evidence  of  author- 
ity sufficient  to  bind  the  company.  The  whole  originated  in  the 
mistake  of  the  clerk  who  took  the  plaintiff's  money,  and  told  him 
he  would  be  able  to  return  to  Monk's  Ferry.  The  conversation  does 
not  carry  the  case  farther,  for  it  does  not  amount  to  any  admission 
of  the  defendants  having  authcmzed  the  arrest.  I  agree  with  the 
Lord  Chief  Baron,  that  the  same  rule  must  be  applied  to  railway 
companies  as  to  individuals,  and  that  we  ought  not  to  stretch  the 
law  as  against  those  bodies  merely  because  they  are  capable  of  pay- 
ing for  injuries  done  by  their  servants.  The  plaintiff  may,  if  he 
pleases,  bring  an  action  against  the  officer  of  the  company. 

Aldebson,  B.  I  am  of  the  same  opinion ;  but  I  doubt  very  much 
whether  Phillips  was  the  servant  of  the  company.  Here  the  Chester 
station  was  used  by  more  than  one  company,  and  if  the  evidence 
given  was  sufficient  to  fix  the  present  defendants,  it  would  be  suffi- 
cient to  fix  the  other  companies  also.  JRtife  absohUe. 


The  Attorney-General  v.  Bradbury  &  another.^ 

December  1,  1851. 

Newspaper  Stamp  Act,  6  &  7  Will.  4,  c.  76.  —  Newsp(y}eri 

ofy  and  LtabilUy  to  Stamp  Duty. 

The  defendants  were  the  pablishen  of  a  pi^r  containing,  amongst  other  things,  public 
news,  intelligence,  and  occurrences,  called  "  The  Hoasehofd  Narrative  of  Cnirent  Events.* 
It  was  printed  for  the  purpose  of  being  dispersed  and  made  public  bj  sale  in  the  ordinary 
way.  and  was  published  periodically,  at  intervals  exceeding  twentv-six  days  between  tfatt 
publication  of  each  number ;  it  did  not  exceed  two  sheets  of  the  cfimcnsions  specified  in 
the  schedule  A  to  the  6  &  7  Will.  4,  c.  76,  and  was  published  for  sale  for  a  less  sum  than 

6cf. :  — 

iSe/cf,  per  PoLLOCK,  C.  B.,  Platt,  B.,  and  Maktin ,  B.,  on  an  information  against  the  defend* 
ants  for  penalties  and  newspaper  duties,  under  the  6  &  7  Will  4,  c  76,  schedule  A,  that  the 
criterion  of  a  paper  being  a  newspaper  liable  to  stamp  duty  was  the  period  of  its  publica* 
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tion ;  and  that  no  paper  was  to  be  deemed  a  newspaper  unless  H  were  published  at  an  in- 
terval of  or  less  than  twenty-six  dajs  —  Duaeniiente  Parkk,  B.,  who  held,  that  the  paper 
in  question  was  a  newspaper,  its  main  or  general  object  being  to  give  to  the  public  imorm- 
ation  as  to  recent  events. 

This  was  an  information  filed  by  the  attorney-general  against 
W.  Bradbury  and  F.  M.  Evans,  to  recover  penalties  in  respect  of  an 
unstamped  newspaper  printed  by  them,  as  set  forth  in  the  informal 
tion,  and  also  to  recover  stamp  duties  in  respect  of  the  same.  Th« 
information  contained  counts  for  penalties  of  20L  each  under  the 
6  &  7  Will.  4,  c.  76,  and  also  counts  for  the  duties,  and  on  an  ac* 
count  stated.  The  following  case  was  stated  for  the  opinion  of  tlM 
court 

Case.  The  alleged  newspaper  in  the  said  information  mentioned 
is  a  paper  containing,  amongst  other  things,  public  news,  intelligence, 
and  occurrences,  and  is  called  '^  The  Household  Narrative  of  Cunrent 
Events."  The  defendants  knowingly  and  wilfully  printed  the  said 
paper  not  duly  stamped,  if  any  stamp  was  required.  The  said  paper 
was  printed  for  the  purpose  of  being  dispersed  and  made  public  by 
Bale  in  the  ordinary  wuy  to  any  person  desirous  of  purchasing  it,  and 
was  printed  for  sale  in  the  ordinary  way.  The  said  paper  was  pub* 
lished  periodically,  at  intervals  exceeding  twenty-six  days  between 
the  publication  of  every  two  numbers,  and  did  not  exceed  two  sheets 
of  the  dimensions  specified  in  the  schedule  A  to  the  6  &  7  WiH  4, 
c  76,  and  was  published  for  sale  for  a  less  sum  than  6d,  exclusive  of 
the  duty  (if  any)  by  the  said  act  imposed  thereon. 

The  question  for  the  court  was,  whether  the  said  paper  is  a  news- 
paper chargeable  with  the  duties  imposed  by  the  6  ana  7  Will.  4,  a 
76.  If  the  court  should  be  of  opinion  that  the  said  paper  was  a 
newspaper  chargeable  with  the  said  duties,  then  a  judgment  was  to 
be  entered  for  the  crovm  upon  all  or  any  of  the  counts  of  the  said 
information,  and  for  such  sums  as  the  court  should  think  fit.  But  if 
the  court  should  be  of  the  contrary  opinion,  a  nolle  prosequi  was  to 
be  entered. 

The  points  for  argument  on  the  part  of  the  crown,  were  as  fol- 
lows:—  That  the  paper  in  question  being  a  paper  containing  public 
news,  intellieence,  and  occurrences,  printed  in  Great  Britain,  to  be 
dispersed  and  made  public,  is  a  newspaper  within  tiie  6  and  7  WilL 
4,  c.  76,  chargeable  with  the  duties  imposed  by  that  act 

The  defendants'  points  for  argument  were,  that  *^  The  Household 
Narrative"  falls  only  within  the  description  of  papers  in  the  schedule 
to  the  6  &  7  Will.  4,  c  76,  as  being  a  periodical  published  for  sale, 
and  that  being  published  in  parts  or  numbers  at  intervals  of  twenty- 
six  days  between  the  publication  of  any  two  numbers,  it  is  therefore 
not  subject  to  stamp  duty ;  that  the  third  description  in  the  schedule 
is  that  which  alone  applies  to  and  governs  the  imposition  of  duty 
upon  periodicals  published  for  sale ;  and  that  periodicals  published  for 
sale  in  parts  or  numbers,  if  not  within  the  third  description  in  the 
statute,  are  not  chargeable.  That  if  the  first  description  of  papers  in 
the  schedule  were  to  apply  to  such  papers  containing  public  newS| 
intelligence  or  occuirenoes  as  are  printed  for  sale  and  published  peri- 
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odically  (commonly  called  periodicals,)  the  third  description  (intro- 
duced by  the  words  "  And  also")  would,  so  far  as  relates  to  such 
periodicals,  be  insensible;  that  the  third  description,  by  expressly 
stating  papers  of  a  particular  class,  having  certain  specified  intervals 
of  publication,  dimensions  and  price,  to  be  chargeable  with  the  duty, 
does  by  necessary  inference  shew  the  intention  of  the  legislature  that 
only  the  papers  of  that  class  which  have  such  intervals  of  publication, 
dimensions  and  price,  shall  be  so  chargeable. 

The  Atiomep'  Genera^  for  the  Crown,  ( Orompton  with  him,)  cited 
and  mentioned  the  following  statutes :  55  Qeo.  3,  c.  185,  Sched.  part 
1;  6&7  Wm.4,  C.76;  10  Anne,  c.  19,  s.  101;  11  Geo.  1,  c.  8;  30 
Geo.  2,  c  19;  16  Geo.  3,  c.  22;  16  Geo.  3,  c  34;  29  Geo.  3,  c  50; 
37  Geo.  3,  c  90 ;  38  Geo.  3,  c  38;  44  Geo.  3,  c.  98;  60  Geo.  3,  &  1 
Greo.  4,  c.  9,  s.  4. 

Peacock  ( Wtlles  with  him,)  for  the  defendants,  cited  Denn.  d.  Muni* 
fold  V.  Diamond,  4  B.  &  C.  243 ;  s.  c.  3  Law  J.  Rep.  K.  B.  211 ;  Stat 
6  &  7  Will.  4,  Sched.  A,  s.  13, 10  Anne,  c.  19,  s.  101 ;  60  Geo.  3,  c.  9, 
8s.  1,  4  and  5 ;  55  Geo.  3,  c.  185 ;  Bac.  Abr.  tit.  <<  Statutes  "  (H) ;  and 
Dwarris  on  Statutes,  621. 

ITie  Attorney'  General  replied.  Owr.  adv.  vuU. 

The  learned  Barons  differing  in  opinion  delivered  their  judgments 
seriatim. 

Martin,  B.  I  am  of  opinion  that  the  defendants  are  entitled  to 
the  judgment  of  the  court  The  question  upon  which  the  judgment 
depends  is,  whether  a  publication  called  "  The  Household  Narrative  " 
ifi  subject  to  the  newspaper  duty  imposed  by  the  statute  6  &  7  WUl.  4, 
&  76.  The  publication  is  a  paper  which  contains  public  news.  It  is 
printed  and  published  in  London,  for  sale  for  less  than  6d,  and  con* 
tains  not  more  than  two  sheets,  and  is  published  in  parts  or  numbers 
at  intervals  exceeding  twenty-six  days.  The  first  statute  which 
imposed  a  duty  upon  newspapers  was  the  10  Anne,  c.  19,  s.  101. 
The  subject  upon  which  the  duty  was  imposed  was  declared  to  be 
newspapers  or  papers  containing  public  news,  intelligence,  or  occur- 
rences which  (within  a  limited  time  therein  mentioned)  should  ^  be 
printed  to  be  dispersed  or  made  public."  This  statute  expired,  but 
the  duty  continued  to  be  imposed  by  several  subsequent  statutes,  and 
the  subject  of  the  duty  continued  to  be  described  by  the  same  words. 
The  55  Geo.  3,  c.  185,  which  was  the  statute  imposing  the  duty 
which  immediately  preceded  the  present  existing  statute  of  the  6  &  7 
Will.  4,  c.  76,  made  use  of  the  same  identical  language  as  that  used 
in  the  statute  of  Anne. 

The  ordinary  understanding  of  the  word  "  newspaper"  is  a  publica- 
tion containing  a  narrative  of  recent  events  and  occurrences  published 
regularly  at  short  intervals  firom  time  to  time ;  and  that  the  publish- 
ing at  short  intervals  has  been  always  deemed  essential  in  order  to 
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constitute  a  newspaper,  is  evident  from  the  circumstance  that  "  The 
Annual  Register,"  which  professes  to  be  published  shortly  after  the 
31st  of  December  in  every  year,  and  to  contain  an  account  of  all 
public  events  and  occurrences  up  to  that  day,  has  never,  I  believe, 
been  supposed  to  be  subject  to  the  newspaper  duty ;  and  yet  it  seems 
to  be  in  no  way  distinguishable  from  a  newspaper,  except  in  the 
greater  interval  between  its  publication.  Now,  what  the  interval  is 
within  which  a  paper  must  be  published  in  order  to  constitute  a 
newspaper,  is  obviously  a  matter  quite  indefinite  and  uncertain,  but 
in  my  opinion,  so  far  as  stamp-duty  is  concerned,  this  uncertainty 
was  remedied  and  was  intended  s«  to  be  by  the  statute  60  Geo.  3,  & 
1  Greo.  4,  c  9.  By  this  statute,  after  reciting  that  pamphlets  and 
printed  papers,  containing  observations  upon  public  events  and  occur- 
rences, tending  tx>  excite  hatred  to  the  government  and  constitution, 
had  lately  become  published  in  great  numbers  and  at  very  small 
prices,  it  was  enacted,  that  all  pamphlets  or  papers  containing  any 
public  news,  intelligence,  or  occurrences,  printed  for  sale  and  published 
periodically,  at  intervals  not  exceeding  twenty-six  days,  when  the 
pamphlets  or  papers  should  not  exceed  two  sheets,  or  should  be  publish- 
ed for  sale  for  a  less  sum  than  6d,  should  be  deemed  and  taken  to  be 
newspapers,  and  be  subject  to  the  same  duty  of  stamp  as  newspapers. 
Although  this  part  of  the  statute  is  repealed  by  the  6  &  7  Will.  4, 
c.  76,  this  enactment  is  reenacted  in  the  schedule. 

Now,  if  the  argument  on  behalf  of  the  Attomey-Gteneral  be  weU 
founded,  these  enactments  were  altogether  unnecessary,  for  if  a  paper 
published  at  intervals  exceeding  twenty-six  days  be  a  newspaper  sub^^ 
ject  to  duty,  such  a  paper  published  at  intervcds  less  than  twenty-six 
days  would  necessarily  be  one  also.  But  it  seems  to  me  that  these 
enactments  are,  and  were  meant  to  be  a  legislative  declaration  of 
what  shall  be  deemed  and  taken  to  be  newspapers  within  the  Stamp 
Laws,  namely,  papers  containing  public  news  published  at  intervals 
not  exceeding  twenty-six  days ;  and  in  my  opinion  no  publication  is 
to  be  deemed  a  newspaper  liable  to  stamp-duty  unless  it  be  published 
at  an  interval  of  or  less  than  twenty-six  days,  notwithstanding  it 
professes  to  contain  the  news  or  occurrences  of  the  day  of  or  imme** 
diately  preceding  the  publication.  This  view  seems  to  me  to  be 
confirmed  by  the  4th  section  of  the  60  Geo.  3,  &  1  Geo.  4,  c.  9,  which, 
in  my  judgment,  points  out  the  distinction   to  be  made  between 

Eapers  published  at  an  interval  of  twenty-six  days,  and  papers  pub- 
shed  at  a  greater  interval.  By  this  section  it  was  enacted,  that 
pamphlets  and  papers  containing  public  news,  intelligence^  or  occui^ 
rences,  printed  for  sale  and  published  periodically  at  intervals  exceed*^ 
ins  twenty-six  days,  and  not  exceeding  two  sheets,  and  published  for 
sale  at  a  less  price  than  6(£,  should  be  published  on  the  first  day  of 
every  calendar  month,  or  within  two  days  before  or  after  the  day,  and 
at  no  other  time,  and  any  person  publishing  such  pamphlets  or  papera 
at  any  other  time  was  subject  to  a  penalty  of  202. 

Now,  the  "Household  Narrative"  falls  precisely  within  the  above 
description,  and  if  the  question  of  its  liability  to  stamp-duty  had 
arisen  before  the  6  &  7  Will.  4,  c.  76,  was  passed,  I  should  have 
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thought  that  it  was  not  subject  to  duty  within  the  55  Geo.  3,  c.  185^ 
and  the  60  Greo.  3,  &  1  Geo.  4,  c.  9,  but  was  subject  to  the  regulations 
contained  in  the  4th  section  above  mentioned.  If  this  be  the  correct 
view  of  the  law  anterior  to  the  6  &  7  Will.  4,  c  76,  and  which  1 
believe  it  to  be,  I  have  no  difficulty  whatever  in  holding  that  there  k 
no  duty  payable  by  virtue  of  this  statute.  This  act  was  to  reduce 
the  duty  on  newspapers,  and  I  am  quite  satisfied  that  no  paper  not 
subject  to  duty  before  that  act  ei^er  was,  or  was  intended  to  be, 
subjected  thereto  by  it  For  the  above  reasons,  I  am  of  opinion 
that  the  defendants  are  entitled  to  the  judgment  of  the  court  in 
their  favor. 

Platt,  B.  This  was  an  information,  filed  by  her  majesty's  attor- 
ney-general, charging  the  defendants  with  having  knowingly  and  wil- 
fully printed  a  newspaper  or  paper  not  duly  stamped,  and  seeking  to 
recover  from  them  the  penalty  of  20/.  imposed  by  the  6  &  7  WiU.  4^ 
a  76,  s.  17.  The  information  also  contained  counts  under  the  26th 
section  of  the  same  act  for  and  in  respect  of  divers  newspapers  by 
the  defendants  printed  and  published  in  Great  Britain  on  paper  not 
duly  stamped. 

The  publication  alleged  to  be  a  newspaper  within  the  act  of  pai^ 
Uament  was  entitled  <<  The  Household  Narrative  of  Cniient  Events," 
from  the  30th  of  March  to  the  26th  of  April,  and  related  the  proceed- 
ings in  the  houses  of  parliament  and  courts  of  law,  and  other  events 
of  public  interest  which  had  occurred  during  that  period;  but  it  was 
a  part  or  number  of  a  publication  published  periodically  in  parts  or 
numbeis  at  intervals  exceeding  twenty-six  days,  and  did  not  exceed 
two  sheets  of  paper  of  the  dimensions  of  twenty-one  inches  in  length 
and  seventeen  in  breadth,  and  was  published  for  sale  for  a  less  sura 
than  6c2.  The  Attorney-General,  on  the  part  of  the  crown,  contended 
that  it  was  chargeable  with  the  duties  imposed  by  the  6  &  7  Will  4, 
c  76,  on  newspapers.  That  it  was  so  chargeable  was  denied  by  the 
defendants.  The  language  adopted  in  the  schedule  appended  to  the 
act  is  calculated  to  raise  some  doubt  That  doubt,  however,  as  it 
appears  to  me,  is  dispelled  on  reviewing  the  several  statutes  which 
have  imposed  duties  on  newspapers,  and  observing  their  language 
and  the  course  of  former  legislation  on  this  particular  subject. 

A  statute,  which  was  passed  in  the  10th  year  of  the  reign  of  Queen 
Anne,  which  was  the  nrst  act  imposing  duties  of  this  description, 
specified  what  the  subject-matter  of  duty  was :  — "  For  and  upon 
ail  books  and  papers  commonly  called  pamphlets,  and  for  and  upon 
all  newspapers  or  papers  containing  public  news,  intelligence,  or 
occurrences,  which  shall  be  dispersed  and  made  public,  and  for  and 
upon  such  advertisements  as  are  hereinafter  mentioned."  Now 
comes  the  description:-*^' For  every  such  pamphlet  or  paper  con- 
tained in  half  a  sheet,  or  any  lesser  piece  of  paper,"  icL  "  For  every 
such  pamphlet  or  paper,  being  larger  than  half  a  sheet,  and  not  ex- 
ceeding one  whole  sheet,"  la.  for  every  copy ;  plainly  shewing  the 
size  of  the  publication  to  which  the  legislature  pointed.  "  For  every 
such  pamphlet  or  paper  being  larger  than  one  whole  sheet,  and  not 


COURT  OF  EXCHEQUER,  1861.  655 

The  Attornejr-Qeiienl  v.  Bndbmy. 

exceeding  six  sheets  in  octavo,  or  in  a  lesser  page,  or  not  exceeding 
twelve  sheets  in  quarto,  or  twenty  sheets  in  folio,"  2$.  for  every  sheet 
contained  in  one  printed  copy  thereof. 

Now,  it  is  perfectly  clear,  that  if  **  The  Household  Narrative  "  had 
been  published  after  the  passing  of  that  act  of  parliament,  it  woald 
have  fallcp  within  the  last  of  tiiose  clauses,  namely,  a  pamphlet,  on 
which  the  duty  was  imposed  upon  one  copy  only,  and  not  upon  each 
publication.  By  the  11  Geo.  1,  c«8,  which  was  passed  in  1724,  the 
first  section  recites,  among  other  things,  that  ^^  the  authors  or  printers 
of  several  journals,  mercuries,  and  other  newspapers," — which  are 
remarkable  expressions,  and  we  do  not  find  ^^ register"  here,  we  do 
not  find  ^  review"  here,  we  do  not  find  any  name  which  belongs  more 
properly  to  a  periodical  publication  coming  out  at  lengthened  periods, 
but  the  words  are,  ^^  journals,"  (which  literally  imports  daily  accounta 
of  news,)  *^ mercuries,  and  other  newspapers,"*— did,  with  intent  to 
defeat  the  payment  of  the  duty  granted  by  the  10  Anne,  c.  19,  and  in 
^  defraud  of  the  crown,  so  contrive  as  to  print  their  said  journals  and 
newspapers  on  one  sheet  and  a  half  sheet  of  paper  each."  Now,  by 
the  language  of  10  Anne,  c.  19,  that  which  was  printed  upon  on« 
sheet  and  a  half  was  not  Uable  to  the  Id.  duty,  nor  the  id.  duty,  be- 
cause it  was  for  every  such  pamphlet  contained  in  half  a  sheet  so  much| 
and  for  every  such  pamphlet  larger  than  half  a  sheet,  and  not  exceed- 
ing one  whole  sheet,  until  you  came  to  the  third  class,  which  was  a 
pamphlet;  but  there  the  duty  was  payuble  upon  one  copy  only.  It 
was  found  that  those  who  published  daily  papers  exceeded  one  sheets 
and  thus  attempted  only  to  pay  upon  one  copy.  ^  And  by  that 
means  they  neither  paid  the  duties  of  Id.  for  each  sheet,  nor  j^  for 
the  half  sheet,  but  entered  them  as  pamphlets,  and  paid  only  2s.  for 
each  impression  thereof." 

After  reciting  this  griejirance,  the  enactment  declares,  ^Hbat  such 
journals,  mercuries,  and  newspapers  so  printed  on  one  sheet  and  half 
sheet  of  paper  should  not  tor  the  future  be  deemed  pamphlets^" 
Then,  the  second  section  enacts,  that  from  the  25th  day  of  April, 
1726,  should  be  paid  for  every  sheet  of  paper  on  which  any  journal, 
mercury,  or  other  newspaper  whatsoever  should  be  printed,  a  duty  of 
Id.  sterling,  and  for  every  half  sheet  thereof  the  sum  of  Id.  sterling. 
Then  comes  the  statute  30  Geo.  2,  c.  19,  which  thus  describes  the 
subject  of  duty :  ^  For  and  upon  every  newspap^  or  paper  containing 
public  news,  intelligence,  or  occurrences  printed  in  Great  Britain  to 
be  dispersed  and  made  pubUc,  whether  the  same  be  contained  in  half 
a  sheet  or  any  less  piece  of  paper,  or  in  any  other  paper  larger  than 
half  a  sheet,  and  not  exceeding'  one  whole  sheets  over  and  above  all 
other  rates  and  duties,  bv  an  act,  10  Anne,  c  19,  or  by  any  other  act 
imposed,  an  additionial  duty  of  J^L" 

Then,  there  is  the  13  Geo.  3,  c.  65,  reciting  that  doubts  had  arisen 
whether  journals,  mercuries,  chronicles,  or  other  newspapers  printed 
on  more  than  one  sheet  and  a  half  of  paper  might  not  be  entered  as 
pamphlets,  and  pay  only  35.  for  each  impression  thereof,  instead  of 
the  duty  chargeable  on  each  sheet  of  each  copy  thereof.  (The  former 
enactment  applied  to  publications  of  more  than  a  sheel^  and  being 
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only  a  sheet  and  a  half;  but  now,  the  newspapers  seem  to  have  ex- 
tended the  superficies  of  their  printing  to  rather  more  than  a  sheet  and 
a  half.)  And  it  enacted  and  declared  that  the  duties  charged  by  the 
10  Anne,  c.  19,  and*the  30  Geo.  2,  c.  19,  on  journals,  mercuries,  and 
other  public  newspapers  were  meant  and  intended  and  did  extend  to 
and  charge  with  the  said  duties  respectively  every  sheet  and  every 
half  sheet  of  paper  on  which  any  journal,  mercury,  chronicle  or  other 
public  newspaper  or  paper  containing  public  news  and  intelligence  or 
occurrences  was  or  should  be  printed,  whether  it  should  be  contained 
in  a  greater  or  less  number  of  sheets  or  half  sheets.  We  have  the 
same  description  of  a  newspaper,  excepting  that  the  word  <^  chronicle  " 
is  there  used. 

By  the  16  Greo.  3,  c.  34,  it  was  enacted  that  from  and  after  the  5th 
of  July,  1776,  should  be  paid  the  duty  following:  ^for  and  upon 
every  newspaper  or  paper  containing  public  news,  intellifi;ence,  or 
occurrences  printed  in  Great  Britain  to  be  dispersed  and  made  public, 
whether  the  same  be  contained  in  half  a  sheet  or  any  less  piece  of 
paper,  or  in  any  paper  larger  than  half  a  sheet  and  not  exceeding  one 
whole  sheet,  upon  every  sheet  and  half  sheet  thereof  over  and  above 
all  other  rates  and  duties  by  any  act  of  parliament  imposed,  an  addi- 
tional  duty  of  J^" 

In  the  29  Geo.  3,  a  50,  we  have  the  subject  again  described| 
^  For  and  upon  every  newspaper  and  paper  containing  public  news 
and  intelligence  or  occurrences  printed  in  Great  Britain  to  be  dis* 
persed  or  made  public,  whether  the  same  be  contained  in  half  a  sheet 
or  any  less  piece  of  paper,  or  on  any  paper  larger  than  half  a  sheet 
and  not  exceeding  one  whole  sheet,  upon  every  sheet  and  half  sheet 
thereof  there  shall  be  charged  over  and  above  all  other  rates  and  da« 
ties  by  any  act  of  parliament  imposed  an  additional  duty  of  jci." 

Then  by  the  3^  and  40  Qeo,  3,  c.  72,^  authority  is  given  to  the 
commissioners  to  stamp  single  demy  paper  with  the  stamp  for  half  a 
sheet  The  demy  paper  seems  to  be  one  of  the  three  classes  of 
paper.  The  names  are  royal,  medium,  and  demy,  the  demy  being 
the  smaller  sheet  which  contains  the  name,  and  it  was  found  conve- 
nient to  allow  the  stamp  to  be  impressed  upon  those  smaller  sheets 
of  paper.  The  second  section  prescribes  the  limit  of  the  size  of  the 
sheet  of  single  demy  to  twenty-eight  inches  in  length  and  to  twenty 
in  breadth,  because  the  sheet  of  paper  might  be  increased  in  magni- 
tude, and  some  question  might  arise  whether  the  new  demy  might 
be  as  large  as  the  old  demy.  Therefore,  the  quantity  in  square 
inches  which  the  paper  was  to  contain  in  future  was  so  limited, 
namely,  it  was  to  be  within  660  inches,  that  is,  twenty-eight  multi- 
plied by  twenty.  In  the  37  Qeo.  3,  c.  90,  the  description  is  again 
g^ven :  "  For  and  upon  every  newspaper  or  paper  containing  public 
news,  intelligence,  or  occurrences  printed  in  Great  Britain  to  be  dis- 
persed and  made  public,  whether  the  same  be  contained  in  half  a 
sheet  or  any  less  piece  of  paper,  or  in  any  paper  larger  than  half  a 
sheet,  the  sum  of  Id." 

Now  it  is  observable  that  the  act  of  parliament  does  not  limit 
the  size  of  the  sheet     The  sheet  here,  if  a  sheet  could  have  been 


COURT  OP  EXCHEQUER,  1861.  567 

Tha  Attorney-Qeiienl  v.  Bradborj. 

produced  large  enough,  might  have  been  fifty  inches  long  and  as 
many  broad.  Then  the  44  Qeo.  3,  C..98,  seems  to  meet  that  objec- 
tion. By  the  22d  section  the  legislature  prohibits  the  printing  of  any 
newspaper  or.  paper  containing  public  news,  intelligence  or  occur* 
rences  to  be  cuBpersed  and  made  public  on  any  paper  exceeding 
thirty-two  inches  in  length,  and  twenty-two  inches  in  breadth,  and 
the  commissioners  from  stamping  with  the  stamp  denoting  the  duty 
on  newspapers  any  such  paper  ;^  that  is,  a  paper  exceeding  these 
dimensions,  namely,  704  square  inches.  The  schedule  imposes  a 
duty  on  <'  pamphlets,  books,  or  papers  commonly  so  called."  Papers 
commonly  called  pamphlets  or  books  (being  larger  than  one  whole 
sheet,  and  not  exceeding  six  sheets  octavo  or  in  a  lesser  page,  or  not 
exceeding  twelve  sheets  in  quarto,  or  twenty  sheets  in  folio,)  printed 
in  Great  Britain,  for  every  sheet  of  any  kind  of  paper  which  shall  be 
contained  in  one  copy  thereof  2s,  All  these  papers  which  were 
larger  than  one  whole  sheet  and  not  exceeding  six  sheets  octavo,  and 
BO  on,  were  chargeable  with  the  duty  on  one  copy,  and  not  upon  each 
publication. 

By  the  55  Geo.  3,  c.  185,  the  matter  is  again  treated  of;  and  therei 
by  the  schedule,  a  newspaper  the  subject  of  taxation  is  thus  de* 
scribed :  '^  Newspaper  or  paper  containing  public  news,  intelligence^ 
or  occurrences,  printed  in  Great  Britain,  to  be  dispersed  and  made 
public,  that  is  to  say,  for  every  sheet,  half  sheet  or  other  piece  of 
paper  whereof  the  same  shall  consist,  4<2. ;  pamphlets,  or  books,  or 
papers,  commonly  so  called,  printed  and  published  in  Great  Britain, 
containing  one  whole  sheet  and  not  exceeding  eight  sheets  in  octavo, 
or  any  lesser  pagC)  or  not  exceeding  twelve  sheets  in  quarto,  or 
twenty  sheets  in  tolio,  for  every  sheet  of  any  kind  of  paper  contained 
in  one  copy  thereof,  35."  Therefore  the  publications  were  taxed 
upon  one  copy  thereof,  treating  them  as  what  one  would  ordinarily 
call  pamphlets.  <^  And  aU  parts  or  nmnbers  of  any  book  or  Uterary 
work  published  in  parts  or  numbers  exceeding  one  whole  sheet,  but 
not  exceeding  eight  sheets  in  octavo  or  in  any  lesser  page,"  (that  is  a 
very  incorrect  expression  in  the  act  of  parliament,  because  the  word 
^^  octavo  "  does  not  refer  to  the  page,  it  refers  to  the  leaf, -»  quarto  or 
four  leaves;  octavo  is  doubling  the  sheet  in  eight  leaves;  howeveri 
that  is  the  mode  of  description,)  '<  or  not  exceemng  twelve  sheets  in 
quarto  or  twenty  sheets  in  folio  shall  be  deemed  pamphlets."  There* 
fore,  literary  works  which  came  out,  of  this  size,  were  made  liable  to 
duty,  that  is  to  say,  not  upon  each  publication,  but  upon  a  single 
copy  of  that  particular  publication,  the  great  distinction  which  the 
legislature  took  all  the  way  down,  from  the  10th  of  Anne  to  the  sta- 
tute to  which  I  have  lastiy  alluded,  being  a  distinction  between  those 
publications  of  a  more  bulky  nature  and  those  which  were  properly 
within  the  description  of  daily  newspapers  and  papers  published 
within  short  periods  for  the  information  of  the  public  with  reference 
to  that  which  was  new. 

Now,  the  60  Geo.  3  and  1  Geo.  4,  c.  9,  s.  1,  is  very  important 

hat  passed  in  the  year  1819,  and  after  reciting,  "  whereas  pamphlets 

and  printed  papers  containing  observations  upon  public  events  and 

47* 
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occurrences  tending  to  excite  hatred  and  contempt  of  the  government 
and  constitution  of  these  realms  as  by  law  established,  and  also  vili- 
fying our  holy  religion,  have  lately  been  published  in  great  numbers 
and  at  very  small  prices,  and  it  is  expedient  that  the  same  should  be 
restrained,"  it  enacts,  ^  That  from  and  after  ten  days  from  the  pass- 
ing of  this  act  all  pamphlets  or  papers  containing  any  public  news, 
intelligence,  or  occurrences,  or  any  remarks  or  observations  thereon,  or 
upon  any  matter  in  church  or  state,  printed  in  any  part  of  the  united 
kingdom  for  sale,  and  published  periodically  or  in  parts  or  numbers 
at  intervals  not  exceeding  twenty-six  days  between  the  publication 
of  any  two  of  such  pamphlets  or  papers,  parts  or  numbers  respect- 
ively, shall  not  exceed  two  sheets  or  shsdl  be  published  for  sale 
for  a  less  sum  than  6^,  exclusive  of  the  duty  by  this  act  imposed 
thereon,  shall  be  deemed  and  taken  to  be  a  newspaper."  Th^efore, 
I  take  it  for  granted  that  the  le^slature  stepped  out  of  its  way  to 
make  these  publications  newspapers,  because  otherwise,  if  by  the  law 
as  it  stood  before  these  publications  which  came  out  at  intervals  not 
exceeding  twenty-six  days  were  newspapers,  there  was  no  reason  for 
passing  an  act  of  parliament  of  this  kind.  The  words  of  the  act  of 
parliament  are  exceedingly  important,  for  it  says,  ^'all  pamphlets  or 
papers  containing  any  public  news,  intelligence,  or  occurrences;" 
therefore,  it  is  '<  aU  papers  containing  any  public  news,  intelligence, 
or  occurrences,  printed  in  any  part  of  the  united  kingdom  for  sale, 
and  published  periodically  or  in  parts  or  numbers  at  intervals  not  ex- 
ceeding  twenty-six  days."  It  seems,  therefore,  that  pamphlets  or 
papers  containing  public  news,  intelligence  or  occurrences,  published 
in  that  way  and  at  that  price,  and  at  those  particular  periods  were 
not  liable  to  duty  by  any  then  existing;  law,  and  that  it  was  neces- 
sary to  pass  the  60  Greo.  3  and  1  Geo.  4,  c.  9,  for  the  purpose  of 
bringing  within  the  range  of  the  duties  on  newspapers  publicationa 
of  this  particular  kind. 

Then,  we  come  to  the  6  Geo.  4,  c.  119,  and  that  recites,  "  Whereas 
it  is  expedient  to  remove  the  restrictions  which  prevent  the  printing  of 
newspapers  upon  paper  not  exceeding  thirty-two  inches  in  length  and 
twenty-two  inches  in  breadth,  and  whereas  it  is  expedient  to  allow 
supplements  to  newspapers  containing  advertisements  only  to  be  sub- 
jected to  a  stamp  duty  not  exceeding  one  half  of  the  stamp  duties 
now  payable  on  newspapers,  and  to  allow  papers  not  containing 
public  news,  intelligence,  or  occurrences,  but  only  or  principally  adver- 
tisements, to  be  printed  and  published  periodically  subject  to  the  like 
reduced  stamp  duty."  There  may  be  a  very  good  reason  for  that, 
because  every  advertisement  pays  its  own  particular  duty,  and  there- 
fore it  would  be  very  reasonable  to  impose  upon  the  publishing  of  the 
newspaper  a  lesser  duty  than  in  the  other  case.  It  then  enacts  "  that 
from  and  after  the  commencement  of  this  act  any  newspaper  or  paper 
containing  public  news,  intelligence,  or  occurrences,  shaJl  and  may  be 
printed  and  published  in  Great  Britain  upon  any  single  sheet  or  piece 
of  paper  duly  stamped,  although  such  sheet  of  paper  shall  exceed 
thirty-two  inches  in  length  and  tvrenty-two  inches  in  breadth,  and 
whatever  size  such  sheet  or  piece  of  paper  may  be,"  and  that  it  shall 
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be  lawful  for  the  commissioners  to  stamp  the  same.  The  2ad  section 
enacts  that  there  shall  be  paid  the  stamp  duties  following :  "  For 
every  supplement  to  any  newspaper  or  paper  containing  public  news, 
intelligence,  or  occunences,  printed  in  Great  Britain,  such  supplemenl 
containing  advertisements  only,  that  is  to  say,  for  every  sheet,  half 
sheet,  or  other  piece  of  paper  on  which  such  supplement  shall  be 
printed  the  sum  of  2dL,  and  for  every  paper  printea  in  Oreat  Britain 
weekly  or  oftener,  or  at  intervals  not  exceeding  twenty-six  days,  con- 
taining only  or  principally  advertisements,  and  not  containing  any 
public  news,  intelligence,  or  occurrences,  for  every  sheet,  half  sheet,  or 
other  piece  of  paper,  the  sum  of  2^2."     So  that  with  regard  to  the 

Siece  of  paper  which  contained  advertisements  only,  if  it  was  pub* 
shed  beyond  the  period  mentioned,  it  was  liable  to  no  duty. 
Then  comes  the  3  &  4  Will.  4,  c.  23,  which  repeals  the  duty  on 
pamphlets.  Now,  that  is  important ;  the  duty  on  pamphlets  is  now 
repealed.  The  3rd  section  oi  that  statute  is,  <^  In  order  to  provide  for 
the  collection  of  the  duty  by  this  act  granted  on  advertisements  con- 
tained in  or  published  with  any  pamphlet,  literary  work,  or  periodical 
paper,  be  it  enacted,  that  one  printed  copy  of  every  pamphlet,  or  lite- 
rary work,  or  periodical  paper,  not  being  a  newspaper,  containing  or 
having  published  therewith  any  advertisements  or  .advertisement  liable 
to  stamp  duty,  which  shall  be  published  within  the  cities  of  London, 
Edinburgh,  or  Dublin,  respectively,  or  within  twenty  miles  thereof 
respectively,  shall,  within  the  space  of  six  days  next  after  the  publica- 
tion thereof,  be  brought,  together  with  all  advertbements  printed 
therein,  or  published  or  intended  to  be  published  therewith,  to  the 
Head  Office  for  Stamps  in  Westminster,  Edinburgh,  or  Dublin,  near- 
est to  which  such  pamphlet,  literary  work,  or  periodical  paper  shall 
have  been  published,  and  the  christian  name  and  surname  of  the 
printer  and  publisher  thereof,  with  the  number  of  advertisements  con- 
tained therein  or  published  therewith,  and  any  stamp  duty  by  law 
payable  in  respect  of  such  advertisements,  shall  be  registered  in  a 
book  to  be  kept  at  such  office."  Now,  the  object  of  this  act  of  parlia- 
ment is  perfectly  plain,  that  inasmuch  as  the  advertisements  which 
were  appended  to  a  literary  work,  such  as  we  find  at  the  end  of  <<  The 
Quarterly  Review,"  and  almost  all  the  reviews  which  appear  now 
before  the  public,  had  the  same  effect  in  making  public,  for  the  per- 
sons obtaining  the  benefit  of  the  advertisements,  the  views  which  the 
parties  had  relative  to  those  advertisements  in  every  one  of  thbse  ad- 
vertisements, every  one  of  those  advertisements  being  liable  to  duty, 
this  formed  a  check  upon  the  parties  who  thus  published  those  adver- 
tisements, because  they  received  the  money  for  those  advertisements, 
and  were  accountable  to  the  government  for  the  money  so  received 
for  them. 

Then  comes  the  act  of  parliament  upon  which  the  question  arises, 
We  have  seen,  by  the  course  of  these  statutes,  what  is  the  nature  of  a 
newspaper,  and  what  was  contemplated  by  the  legislature  as  a  news- 
paper, namely,  a  journal,  a  chronicle,  or  a  paper  of  the  same  kind. 
We  come  now  to  the  statute  6  &  7  WiU.  4,  c.  76,  in  schedule  A,  of 
which  there  is  this  description  of  a  newspaper :  —  "  The  following  shall 
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be  deemed  and  taken  to  be  newspapers  chargeable  with  the  said 
duties,  viz.,  any  paper  containing  public  news,  intelligenoe,  or  occur- 
rences printed  in  any  part  of  the  united  kingdom  to  be  dispersed  and 
made  public ;"  that  is  the  first  class.  Then  the  third  class  is  the  one 
upon  which  the  question  principally  arises,  ^'  And  also  any  paper  con- 
taining any  public  news,  intelligence,  or  occurrences,  or  any  remarks 
or  observations  thereon,  printed  in  any  part  of  the  united  kingdom, 
for  sale,  and  published  periodically,  or  4i  parts  or  numbers,  at  intervals 
not  exceeding  twenty-six  days,"  (this  is  describing  the  subjectrmatter 
of  the  intended  taxation)  ^'  not  exceeding  tweniy-six  days  between  the 
publication  of  any  two  J9uch  papers,  pi^ts,  or  numbers,  where  any  of 
the  said  papers,  parts,  or  numbers  respectively  shall  not  exceed  two 
sheets  of  the  dimensions  hereinailer  specified  (exclusive  of  any  cover 
or  blank  leaf,  or  any  other  leaf  upon  which  any  advertisement  or  other 
notice  shall  be  printed,)  or  shall  be  published  for  sale  for  a  less  sum 
than  sixpence,  exclusive  of  the  duty  by  this  act  imposed  thereon; 
Drovided  always,  that  no  quantity  of  paper  less  than  a  quantity  equal 
to  twenty-one  inches  in  length  and  seventeen  inches  in  breadth,  in 
whatever  way  or  form  the  same  may  be  made,  or  may  be  divided  into 
leaves,  or  in  whatever  way  the  same  may  be  printed,  shall,  with  refer- 
ence to  any  such  paper,  part,  or  number  as  aforesaid,  be  deemed  or 
taken  to  be  a  sheet  of  paper."  Therefore,  there  we  have  the  ad- 
measurement of  which  a  sheet  of  paper  is  to  consist,  that  is  to  say, 
twenty-one  inches  one  way  and  seventeen  inches  the  other.  If  yoa 
multiply  those  figures  together,  they  will  give  the  number  of  square 
inches,  by  which  every  sheet  is  to  be  computed.  So  that  in  order  that 
in  the  size  of  the  paper  the  manufacturer  may  not  defraud  the  go- 
vernment of  the  duty,  the  space  is  defined,  which  is  the  subject  of  the 
duty  to  be  paid  for  the  use  of  that  space. 

^  Now,  the  publication  in  question,  ^'  The  Household  Narrative,"  is 
either  a  pamphlet  or  a  paper,  as  contradistingmshed  from  a  pamphlet 
If  it  is  a  pamphlet,  it  is  certainly  not  chargeable  with  any  duty, 
because  it  does  not  fall  within  the  description  of  the  60  Greo.  3,  d&  1 
Geo.  4,  c  9,  s.  1 ;  and  pamphlets  falling  within  the  description  of  that 
section  are  the  only  pamphlets  which  the  3  &  4  Will  4,  c.  23,  s.  1, 
leaves  to  be  taxed.  The  tax  is  taken  off  every  other.  I  myself  am 
not  satisfied  that  it  is  not  a  pamphlet;  but  assuming,  for  the  sake 
of  the  argument,  that  it  is  a  paper  as  contmdistinguished  from  a 
pamphlet,  I  find  that  it  is  a  paper  containing  public  news,  intelligence, 
and  occurrences,  printed  in  the  united  kingdom  for  sale,  and  pub- 
lished periodically,  in  parts  or  numbers,  at  intervals  exceeding  twenty- 
six  days  between  the  publication  of  any  two  such  papers,  parts,  or 
numbers ;  that  it  does  not  exceed  in  dimensions  two  sheets  of  paper 
jwenty-one  inches  in  length  and  seventeen  inches  in  breadth,  and  that 
it  is  published  for  sale  for  a  less  sum  than  6cL  If  the  description, 
"Any  paper  containing  public  news,  intelligence,  or  occurrences, 
printed  in  any  part  of  the  united  kingdom,  to  be  dispersed  and 
made  public,"  was  intended  to  include  it,  whatever  might  be  the  in- 
terval between  the  publication  of  the  parts  or  numbers,  and  whatever 
the  dimensions  of  the  paper,  or  number  of  pages,  <<  The  Household 
Narrative"  would  be  liable. 
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Now,  in  the  predicaments  which  are  stated  in  the  third  clause  of 
the  Bchedole  descriptive  of  newspapers,  we  find  that  the  pablication 
must  be  in  parts  or  numbers  not  published  except  at  intervals  of  less 
than  twenty-six  days.  If  the  predicaments  which  I  have  mentioned 
do  not  themselves  exclude  the  particular  publication  from  the  liability 
to  duty,  the  clause  in  the  schedule  particularly  defining  by  their  op« 
posites  the  paper  which  was  to  be  subject  to  the  duty,  was  wholly 
unnecessary.  The  opposite  predicaments  to  those  to  which  I  have 
already  called  attention  are  a  paper  printed  for  sale,  and  published 
periodicaliy  or  in  parts  at  intervals  not  exceeding  twenty-six  days, 
nor  exceeding  two  sheets,  and  published  at  less  than  a  particular 
price.  Now,  those  are  the  opposite  predicaments,  because  here  the 
predicament  is,  that  the  publication  is  published  at  intervals  beyond 
that  time;  therefore,  the  publication  in  question  is  opposite  to  the 
predicaments  mentioned  in  that  particular  section.  Then,  if  the  pre- 
dicaments in  which  I  find  this  publication  do  not  exclude  it  from  the 
liability,  the  clause  in  the  schedule  particularly  defining  the  opposite  v 
of  those  predicaments^  was  perfectly  useless,  because  it  was  liable 
before. 

Now,  there  is  one  part  of  these  acts  of  parliament  to  which  atten- 
tion should  be  more  particularly  called ;  and  that  is,  the  description 
which  is  adopted  for  the  purpose  of  fixing  the  publication  which  was 
to  be  called  a  newspaper  before  the  passing  of  this  act  It  is  very 
remarkable  that  the  word  "  magazine  "  does  not  appear ;  the  word 
"review"  does  not  appear;  the  word  "register"  does  not  appear; 
there  is  no  such  word  as  any  one  of  those ;  and  therefore  one  is  very 
much  surprised  to  find  that  ever  since  the  year  1730,  "  The  Gentle- 
man's Magazine  "  has  been  published  without  any  duty  at  all.  That 
oomes  out  monthly ;  it  comes  out  dated  the  1st  of  every  month ;  it 
contains,  precisely  as  this  does,  a  narative  of  all  the  same  sort  of 
events.  But  who  ever  dreamt  of  taxing  as  a  newspaper  "  The  Gen- 
tleman's Magazine  "  ?  If  the  limits  which,  are  here  prescribed  are 
not  given  for  the  purpose  of  defining  those  beyond  which  you  are  not 
to  tax  a  publication,  what  is  to  prevent  "  The  Quarterly  Review" 
firom  being  taxed  as  a  newspaper  ?  It  comes  completely  within  the 
definition  here  contained.  It  seems  to  me,  therefore,  on  the  whole, 
that  the  object  of  the  legislature  was  not  merely  not  to  treat  a  paper 
as  a  newspaper  which  did  not  contain  an  account  of  recent  events  at 
all.  It  is  impossible  to  prevent  its  containing  some  recent  events, 
because  in  the  case  of  "  The  Quarterly  Review"  the  wonderful 
rapidity  with  which  it  is  published  would  enable  the  parties  to  pub- 
lish events  which  had  taken  place  in  the  previous  week  or  within 
four  days  of  the  time  of  its  publication ;  and  therefore,  if  that  was 
the  object,  those  reviews  would  clearly  come  within  this  stamp-duty, 
BO  that  every  single  copy  of  them  sold  to  the  public  would  be  liable 
to  the  newspaper  duty  of  4d.  upon  every  sheet 

It  seems  to  me  to  be  utterly  preposterous  to  give  to  the  act  of  par- 
liament a  meaning  of  that  kind  ;  and  I  conceive  that  the  legislature, 
in  introducing  the  second  clause  into  the  schedule  of  the  act  of  par- 
liament meant  to  limit  the  general  effect  of  the  prior  clause,  and  that 
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the  legislature  did  not  mean  by  the  words,  ^'  any  paper  containing 
public  news,  intelligence,  or  occurrences,  to  be  dispersed  and  made 
public,"  generally  to  tax  the  whole  of  the  papers,  but  only  soch 
papers  as  were  published  of  that  description  within  a  limited  period 
of  time,  that  is,  a  period  not  exceeding  twenty-six  days.  That  is  the 
construction  which  it  seems  to  me  to  be  reasonable  to  put  upon  this 
act ;  and  I  refer  to  the  60  Greo.  3,  and  1  Geo.  4,  c  9,  for  the  purpoee 
of  fortifying  that  construction,  because  until  that  time  a  paper  which 
was  published  at  a  more  distant  period  than  twenty*six  days  was  not^ 
from  the  time  of  the  passing  of  that  act  of  parliament,  an  object  of 
taxation.  I  therefore  think  upon  the  whole,  that  this  is  not  a  paper 
liable  to  the  stamp-duty ;  and  that  therrfore  there  ought  to  be  jndg^ 
ment  against  the  crown. 

Parke,  B.  I  think  that  in  this  case  the  crown  is  entitled  to  our 
judgment.  The  question  turns  upon  the  true  meaning  of  the  first 
and  third  of  the  three  clauses  in  the  schedule  of  the  6  &  7  WilL  4^ 
c.  76.  I  agree  with  the  rule  laid  down  in  Denn  (L  Manifold  v.  Daimond^ 
that  a  tax  cannot  be  imposed  on  the  subject  except  by  words  deailj 
shewing  the  intention  of  the  legislature  to  do  so ;  but  I  think  that 
the  terms  used  in  this  act  of  pcuiiament  are  sufficiently  plain,  and 
shew  the  intention  of  the  legislature  clearly  enough,  and  especially 
when  read  in  conjunction  with  those  of  the  prior  acts  on  the  same 
subject  The  duty,  by  the  6  &  7  Will.  4,  c.  76,  schedule  A,  is  im* 
posed  on  any  pa^er  containing  public  news,  intelligence  or  ococuien* 
ces,  printed  in  any  part  of  the  united  kingdom,  to  be  dispersed  and 
made  public.  This  is  a  repetition  of  the  definition  of  a  newspaper 
contained  in  the  statute  first  imposing  a  duty,  10  Anne,  c.  19,  s.  101^ 
in  the  subsequent  acts  increasing  the  duties,  and  in  the  acts  44  Gea 
3,  c.  98,  and  the  55  Geo.  3,  c.  185,  for  consolidating  the  stamp-duties* 
If  this  provision  had  stood  alone  in  the  6  &  7  WiU.  4,  c  76,  schedule 
A,  there  would  have  been  no  doubt  that  the  publication  in  question 
was  a  newspaper. 

The  statute  does  not  enact,  that  if  it  contain  public  news,  intelli* 
gence,  or  occurrences  alone^  or  exclusively  of  other  matter,  it  shall  be 
deemed  a  newspaper.  If  it  had,  it  is  obvious  that  the  enactment 
would  have  been  evaded  by  adding  an  anecdote  from  ancient  histoiry 
or  some  other  matter.  On  the  other  hand,  it  does  not  provide  that 
if  it  contain  any  news  it  shall  be  deemed  a  newspaper,  otherwise  an 
historical  or  literary  work  might  be  so  considered  which  comprised 
some  narrative  of  a  very  recent  event :  ''  The  Law  Magazine,"  for 
instance,  which  contains  a  summary  of  the  events  of  the  last  quarter* 
The  enactment  uses  the  term  ^containing  news,"  an  indefinite  term^ 
which  cannot  mean  either  ezclusivefy  news  or  ofiy  news,  for  the  rea* 
sons  before  given ;  and,  therefore  I  think,  by  it  is  to  be  understood  & 
paper  whose  main  or  general  object  is,  to  give  to  the  public  inform- 
ation  as  to  recent  events.  Upon  referring  to  the  paper  in  question,  a 
printed  copy  of  which  is  annexed  to  the  case,  I  have  no  doubt  that  it 
would  fall  within  the  definition  of  a  newspaper. 

But  it  is  contended,  that  the  subsequent  ^lactment  controls  and 
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limits  the  previous  definition,  and  that  nothing  is  a  newspaper  under 
the  statute  except  that  which  answers  both  definitions.  The  subse- 
quent clause  is  as  follows: — '^  And  also^^  (words  clearly  cumulative, 
not  restrictive,)  ''  any  paper  containing  any  public  news,  intelligence, 
or  occurrences,  or  any  remarks  or  observations  thereon  printed  in  any 
part  of  the  United  Kingdom,  for  sale^  and  published  periodically,  or 
in.  parts  or  numbers,  at  intervals  not  exceeding  twenty-six  days  be- 
tween the  publication  of  any  two  such  papers,  parts,  or  numbers, 
respectively,  shM  not  exceed  two  sheets^  of  the  dimensions  hereinaft^ 
specified,  (exclusive  of  any  cover,  or  blank  leaf,  or  any  other  leaf, 
upon  which  any  advertisement  or  other  notice  shall  be  printed,)  or 
shall  be  published  for  sale  for  a  less  sum  than  Got,  exclusive  of  the  duty 
by  this  act  imposed  thereon."  This  clause  is  taken,  with  some  altera 
ations,  firom  the  60  Geo.  3,  and  1  Geo.  4,  c.  9,  which  is  avowedly  for 
the  purpose  of  restraining  the  publication  of  papers  upon  political 
subjects,  published  in  great  numbers,  and  at  smaU  prices,  and  there- 
fiore  maJces  them  liable  to  the  stamp-duties,  to  which  they  were  not 
before  liable.  It  provides,  that  firom  and  after  ten  days  after  the 
passing  of  the  act,  all  pamphlets  and  papers  containing  any  public 
news,  intelligence,  or  occurrences,  or  any  remarks  or  observations 
thereon,  or  upon  any  matter  in  church  and  state,  printed  in  any  part 
of  the  United  Kingdom,  and  published  periodically^  or  in  parts  or 
numbers,  at  intervals  nor  exceedine;  twenty-six  days  between  the 
publication  of  any  two  such  pampUets  or  papers,  parts  or  numbers, 
where  any  of  the  said  pamphlets  or  papers,  parts  or  numbers  respect- 
ively shall  not  exceed  two  sheets,  or  shall  be  published  for  sale  for  a 
less  sum  than  6c2.,  exclusive  of  the  duty  by  this  act  imposed  thereon, 
•hall  be  deemed  and  taken  to  be  newspapers,  within  the  true  intent 
and  meaning  of  the  statute  38  Geo.  3,  c.  78,  and  other  statutes,  in- 
cluding the  55  Qeo,  3,  c.  185.  I  cannot  suppose  that  an  enactment, 
clearly  meant  to  extend  the  limits  of  taxation,  should  be  introduced 
into  this  act,  the  6  &  7  Will  4,  for  the  purpose  of  narrowing  them, 
especially  after  another  clause,  which  extends  the  tax  to  papers  con- 
taining only  or  principally  advertisements;  nor  does  the  language 
used  bear  that  construction.  The  words  used  are,  <<  and  also  any 
paper,"  &c.  A  newspaper,  therefore,  is  not  merely  a  paper  contain- 
ing public  news,  &c.,  printed  to  be  dispersed  and  made  public ;  that 
is,  not  merely  a  paper  whose  main  or  general  object  is  to  give  intelli- 
gence of  recent  events,  to  be  dispersed  and  made  public,  but  any 
paper,  either  containing  any  public  news,  intelligence,  or  occurrences, 
or  any  remarks  or  observations  thereon,  printed  for  sale,  though  its 
main  or  general  object  may  not  be  to  give  intelligence  of  recent 
events,  and  though  it  may  not  be  to  be  dispersed  and  made  public, 
after  the  usual  manner  of  newspapers,  or  within  the  meaning  of  those 
terms,  provided  it  be  published  periodically  or  in  numbers,  at  inter- 
vals not  exceeding  twenty-six  days,  where  any  of  the  parts  or  num- 
bers shall  be  two  sheets  or  less,  or  shall  be  published  for  sale  for  less 
than  6(L  The  object  clearly  was  to  extend  the  duty  to  some  other 
publications  than  those  falling  within  the  first  clause. 

These  enactments  thus  read  together  are  clear  enough  and  perfectly 
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consistent  The  description  of  publications  is  newspapers:  first,  a 
paper  whose  main  object  is  to  give  news  or  intelligence  of  recent 
events,  and  which  is  printed  to  be  dispersed  and  made  public. 
Secondly,  any  paper  printed  weekly  or  oftener,  or  at  intervsiis  not 
exceeding  twenty-six  days,  containing  only  or  principally  advertise- 
ments. Thirdly,  any  paper  which  contains  any  news,  intelligence,  or 
occurrences,  or  any  remarks  or  observations  thereon,  though  its  chief 
object  be  not  the  giving  of  news  of  recent  events  to  the  public,  or  any 
remarks  on  such  news,  if  it  is  printed  for  sale  and  published  in  any 
way,  if  such  publication  is  at  intervals  of  twenty-six  days  or  less,  and 
if  each  paper  is  two  sheets  or  less,  or  if  each  paper  is  published  for 
sale  at  less  than  6^.,  and  though  such  publication  may  possibly  not 
be  construed  to  be  a  dispersion  and  making  public  in  the  way  that  a 
paper  is  whose  main  object  is  to  give  public  news.  The  publication 
in  question  is  not  within  the  last  clause,  because  it  is  published  at 
greater  intervals  than  twenty-six  days,  but  it  is  within  the  first,  be- 
cause its  general  object  is  to  give  the  public  intelligence  of  recent 
occurrences,  and  is  therefore  Uable  to  the  duty. 

But  it  is  said  that  the  term  '^  news "  is  indefinite,  and  that  the 
legislature  could  not  have  intended  to  leave  the  term  undefined ;  and 
that  the  most  reasonable  construction  of  the  last  clause  is,  that  the 
legislature  intended  to  define  it  by  providing  that  nothing  should  be 
deemed  news  that  was  contained  m  a  paper  published  in  numbers  at 
greater  intervals  than  twenty-six  days.  I  cannot  think  that  the  legis- 
lature, if  they  had  any  intention  to  define  the  term  <<  news,"  would 
not  have  adopted  clear  language  to  efiect  that  purpose,  and  would 
not  have  fixed  the  time  after  which  events  were  not  to  answer  the 
description  of  news ;  for  instance,  all  events  that  have  occurred  more 
than  twenty-six  days  ago.  There  is  not  a  word  to  indicate  any  such 
intention  in  this  clause,  and  it  cannot  be  supposed  that  they  meant 
to  adopt  a  definition  which  would  make  the  same  event  or  occurrence 
a  matter  of  recent  occurrence  or  news  if  narrated  in  a  daily  or  weekly 
paper,  but  not  if  contained  in  a  monthly  paper  published  the  same 
day  or  the  day  after  the  occurrence.  They  certainly  have  not  fixed 
any  period  after  which  events  should  cease  to  be  deemed  news,  and 
probably  they  thought  it  unnecessary  that  they  should  do  so.  Most 
likely  the  experiment  would  never  be  tried  of  publishing  a  paper 
whose  general  object  should  be  to  give  a  narrative  of  facts  which  had 
all  occurred  more  than  a  given  period,  say  a  month,  before.  I  am  of 
opinion,  therefore,  that  the  crown  is  entitled  to  our  judgment. 

Pollock,  C.  B.  This  is  an  information  for  penalties,  and  for  duty 
under  the  6  &  7  Will.  4,  c.  76.  The  question  is,  whether  the  pub- 
lication, ".  The  Household  Narrative  of  Current  Events,"  a  copy  of 
which  is  appended  to  the  case  before  us,  is  a  newspaper  within  the 
meaning  of  the  act,  and  liable" to  be  stamped  as  such.  If  it  be,  the 
defendants  are  liable  to  penalties  for  having  issued  it  without  a 
stamp,  and  the  crown  is  entitled  to  our  judgment  The  question  is 
not  free  from  doubt,  and  I  say  so  especially  after  hearing  the  view 
that  my  brother  Parke  has  ta!ken  ;  but  I  am  bound  to  state  that  nei- 
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ther  the  arguments  of  counsel  for  the  crown,  nor  the  judgment  of  my 
learned  brother  have  satisfied  me  that  this  publication  is  liable  to  be 
stamped  as  a  newspaper}  and  consequently  our  judgment  in  my 
opinion  ought  to  be  for  the  defendants.  The  material  part  of  the 
statute  is  uiat  portion  of  schedule  A,  (there  is,  however,  no  other 
schedule,)  which  contains  a  definition  of  newspapers.  It  savs,  ^'  The 
following  shall  be  deemed  and  taken  to  be  newspapers  chargeable 
^th  the  said  duties.  First,  any  paper  containing  public  news,  Intel* 
ligence,  or  occurrences,  printed  m  any  part  of  the  united  kingdom  to 
be  dispersed  and  made  public."  This  expression  does  not  differ 
much  from  what  is  found  in  the  first  statute  that  imposed  a  duty  on 
newspapers,  namely,  6  Anne,  c.  19,  s.  110,  and  which  continued  in 
force  till  it  was  repealed  by  the  present  statute.  The  language  of 
that  statute  is, ''  And  for  and  upon  all  newspapers  or  papers  contain- 
ing public  news,  intellifi;ence,  or  occurrences  which  shall  be  printed  in 
Great  Britain  to  be  mspersed  and  made  public."  Whatever  the 
statute  of  Anne  meant,  the  statute  of  William  means,  and  neither 
more  nor  less.  I  say  tua  morCj  because  by  its  very  title  the  statute  of 
6  &  7  WilL  4,  c.  76,  is  an  act  to  reduce  the  duties  on  newspapers, 
and  its  preamble  recites  that  it  is  expedient  to  '^  reduce  "  them.  It 
must,  therefore,  be  taken  that  no  new  duty  was  imposed.  And  if» 
therefore,  this  publication,  <'  The  Household  Narrative,"  would  not 
have  been  liable  to  a  stamp-duty  before  the  6  &  7  Will.  4,  c.  76,  it 
is  not  so  now. 

Now,  the  60  Geo.  3,  c  9,  passed  in  the  year  1819,  which  was  an 
act  to  subject  certain  publications  to  the  duties  of  stamps  upon  news- 
papers, by  its  first  section  enacts,  ^  That  all  pamphlets  and  papers 
containing  any  public  news,  intelligence,  or  occurrences,  or  any  re- 
marks or  observations  thereon,  or  upon  any  matter  in  church  or 
state,  printed  in  any  part  of  the  United  Kingdom,  for  sale,  and  pub-^ 
Ushed  periodically  or  in  parts  or  numbers  at  intervals  not  exceeding 
ttoenty-six  days  between  the  publication  of  any  two  such  pamphlets- 
or  papers,  parts  .or  numbers,"  (the  size  is  then  alluded  to,  not  exceed- 
ing two  sheets,  and  the  price  a  less  sum  than  6d^,  exclusive  of  duty,) 
^  shall  be  deemed  and  taken  to  be  newspapers  "  within  the  meaning 
of  the  38  Geo.  3,  c.  78,  and  several  other  statutes  imposing  duties 
upon  and  regulating  the  publication  of  newspapers.  And  in  the 
fourth  section,  the  statute  notices  ^am/^Afe^  ox  papers  containing  any 
public  news,  inteUigence,  or  occurrences,  or  any  such  remarks  or 
observations  as  aforesaid,  printed  for  sale  and  published  periodically, 
or  in  parts  or  numbers,  at  intervals  exceeding  twenty-six  days  between 
two  numbers,  not  exceeding  two  sheets,  at  a  less  price  than  6^,  and 
it  does  not  make  them  liable  to  stamp  duty,  but  enacts  that  they 
shall  be  published  on  the  first  day  of  every  calendar  month,  or  within 
two  days  before  or  after.  It  appears  to  me  that  this  is  a  legislative 
recomition  that  a  paper  published  at#greater  intervals  than  twenty- 
six  days  has  not  the  character  of  a  newspaper,  though  it  may  be  a 
chronicle  of  events  bringing  up  its  narrative  to  a  very  recent  date ; 
and  I  think  as  <'  The  Household  Narrative  "  is  published  at  intervals 
exceeding  twenty-six  days,  it  would  be  difficult,  with  that  statute 
Vol.  VII.  48 
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before  us,  to  say  that  it  was  liable  to  duty  under  that  act    If  it  was 
not  then,  for  the  reason  already  given,  it  is  not  now. 

A  reference  to  some  other  publications  may  illustrate  this.  If  Mr. 
Macaulay  were  to-morrow  to  publish  a  continuation  of  his  History 
up  to  last  Saturday,  its  news  would  be  as  recent  as  that  of  any  of 
the  Sunday  papers,  but  I  think  I  may  take  it  that  in  the  opinion  of 
everybody  it  would  not  require  a  stamp.  So  the  annual  registers,  if 
publishedf  in  the  first  week  of  the  new  year,  are  not  in  the  nature  of 
newspapers,  and  do  not  require  a  stamp.  Some  of  the  monthly 
magazines  have  been  purely  literary,  at  least  many  of  their  numbers 
are  so,  but  several  of  them  contain  regular  monthly  statements  of 
births,  marriages,  and  deaths,  bankruptcies,  commercial  intelligence, 
and  the  proceedings  of  both  houses  of  parliament  while  they  sat,  yet 
they  are  notoriously  unstamped,  and  no  claim,  that  I  am  aware  of, 
has  ever  been  made  upon  them  for  the  payment  of  duty  or  of  penal- 
ties for  its  non-payment.  I  do  not  see  in  any  of  the  statutes  any 
distinction  between  a  publication  chiefly  or  wholly  consisting  of 
intelligence,  and  one  containing  such  intelligence  mixed  with  other 
matter ;  nor  do  I  find  any  thing  in  any  of  the  statutes  about  what  is 
the  main  object  of  a  publication,  and  I  cannot  from  the  distinction 
between  the  two  expressions  *<  containing  news"  and  *<  containing 
any  news "  come  to  the  conclusion  at  which  my  brother  Parke  has 
arrived. 

Looking,  therefore,  at  the  whole  course  of  the  statutes  on  this  sub* 
ject,  I  think  it  has  been  considered  by  the  legislature  that  a  certain 
infrequency  of  publication  gives  to  the  periodical  the  character  of  a 
chronicle  or  history  and  not  that  of  a  newspaper,  and  however  it  may 
afford  useful  information  as  it  is  not  likely  successfully  to  compete 
with  the  daily  or  wei^kly  papers,  it  has  not  been  rendered  liable  to 
the  stamp-duty.  An  interval  of  more  than  twenty-six  days  is  what 
I  think  the  law  has  fixed  as  the  criterion.  If  the  interval  be  twenty- 
six  days  or  less,  it  is  a  newspaper ;  if  it  be  more,  it  is  a'^chronicle  or 
history.  The  whole  question  turns,  in  my  view  of  it,  on  Ihe  distinc- 
tion between  news  and  history ;  and  that,  I  think,  has  been  settled 
by  the  legislature  in  the  manner  alluded  to.  For  these  reasons  I 
agree  with  my  brothers  Piatt  and  Martin  that  our  judgment  must  be 
for  the  defendants. 

JudgmetUfor  the  defendatUs. 
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Kovember  6,  1851. 

County  Court — Certiorari — Partnership  Demand. 

In  order  to  prevent  the  removal  of  a  plaint  from  the  coontj  court  by  certiorari^  on  the  ground 
of  want  of  jurisdiction  in  the  superior  court  to  entertain  the  action  after  removal,  th« 
plaint  ought  to  be  so  framed  as  to  disdose  a  cmim  of  action  over  which  the  inperior  cooit 
nas  no  jurisdiction. 

Where  a  plaint  was  removed  from  the  county  court  by  eeriicrari  on  the  affidavit  of  tht 
defendant's  attorney,  that  difficult  questions  of  law  would  arise,  the  court  refused  to  onash 
the  certiorari,  though  the  affidavit  of  the  plaintiff's  attorney  averred  that  no  such  difflcnlt 
questions  of  law  would  arise. 

In  thi9  case  a  plaint  had  been  entered  in  the  ooonty  court  of  Me^ 
rionethshire,  at  jDolgellv,  for  ^50^,  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiii^  for  the  lease  of  a  minci  and  on 
an  account  stated." 

The  plaint  was  removed  into  this  comt  by  eerUarari^  on  the  appU* 
cation  of  the  defendant  The  ground  of  the  removal  stated  in  the 
f^davit  of  the  defendant's  attorney  (on  which  the  writ  was  granted) 
was,  that  difficult  questions  of  law  would  arise  as  to  the  construction 
id  a  certain  agreement,  and  as  to  the  admissibility  of  evidence. 

Morgan  Iloyd  now  moved,  on  behalf  of  the  plaintiff,  to  quash  the 
certiorari  on  an  affidavit  made  by  the  plaintiff's  attorney,  which 
stated  that  the  sum  sought  to  be  recoverea  was  for  the  unliquidated 
balance  of  a  partnership  account,  the  plaintiff  and  the  defendant 
having  been  carryiiL^  on  the  mine  as  partners ;  and  which  further 
avened  that  no  difficult  questions  of  law  would  arise  at  the  triaL 
There  are  two  grounds  for  this  motion :  first,  the  plaint  is  for  a  cause 
of  action  over  which  the  superior  courts  of  common  law  have  no 
jurisdiction,  and  as  this  court  cannot  do  justice  after  the  removal  of 
the  plaint,  the  certiorari  must  be  quashed ;  and,  secondly,  as  the  affi* 
davit  of  the  plaintiff's  attorney  denies  that  any  difficult  questions  ol 
law  will  arise,  the  ground  on  which  the  certiorari  was  granted  has 

failed. 

f 

Parke,  B.  If  the  plaint  had  been  really  for  the  unliquidated 
balance  of  a  partnership  account,  this  court  would  have  quashed  tiie 
certiorari.  But  the  plaint  disdoses  a  mere  liquidated  demand,  and  it 
therefore  is  within  the  jurisdiction  of  this  court  If  the  plaintiff^ji 
demand  be  really  an  unliquidated  partnership  demand,  he  may  aban* 
don  the  present  plaint  and  enter  a  fresh  one  in  the  county  court, 
describing  it  as  an  unliquidated  balance  of  a  partnership  accountf 
and  such  a  plaint  would  not  be  remoiied. 

Axj>£BsoN,  B.    If  the  plaintiff  enters  a  firesh  plaint,  describing  his 

1 21  Law  J.  Bep.  (k.  8.)  Exch.  S4. 
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demand  as  an  unliquidated  partnership  daim,  a  certiorari  will  not  be 
granted.     I  am  not  so  sore  that  a  court  of  equity  would  not  grant  it 

Martin,  B.,  concurred. 

Pollock,  C.  B.,  concurred,  and  added :  —  As  to  the  other  point,  we 
cannot  try  on  affidavits,  whether  points  of  law  are  likely  to  arise  at 
the  trial.  The  defendant's  attorney  has  sworn  that  such  would 
be  the  case,  and  that  is  a  sufficient  ground  of  removal. 

Bule  refused. 


Selbt  v.  The  East  Anolian  Railway  Company.^ 

KoTember  16,  18S1 

IVacHce^^  Judgment  as  far  want  of  a  Pka — Bond-^ 

amalgamaUd. 

The  Lynn  and  Ely  Railway  Compuij  havine  giren  a  bond  were  afterwaids  bj  act  of  nar> 
Uament  amalgamated  with  certain  other  lines,  under  the  name  of  the  East  Angiiaa 
BailwajT  Company,  to  which  all  the  liabilities  of  the  Lynn  and  Ely  Bailway  Company 
were  transferred.  To  an  action  against  the  East  AngUan  Railway  Company  upon  the 
bond,  the  defendants,  after  setting  out  the  deed  on  oyer  pleaded  as  follows :  **  whidi  bein^ 
read  and  heard,  the  defendants  say  that  the  said  writing  obligatory  is  not  their  deed." 

The  plaintiff  having  siened  judgment  as  for  want  of  a  plea  the  court  refused  a  rule  to  set 
aside  the  judgment,  mere  being  no  affidavit  of  merits. 

Debt  upon  a  bond  given  by  the  Lynn  and  Ely  Railway  Company, 
pursuant  to  the  statute  under  which  they  were  incorporated.  Subse« 
quent  to  the  bond  being  given,  and  before  the  action  was  bronghti 
ilie  Lynn  and  Ely  Bailway  Company  had  been  amalgamated  with 
certain  other  lines,  and  the  whole  company  was  named  the  East 
Anglian  Railway  Company,  and  by  the  act  of  amalgamation  all  the 
liabilities  of  the  Lynn  and  Ely  Bailway  Company  were  transfened 
to  the  East  Anelian  Railway  Company.  The  defendants  craved 
oyer  of  the  bond,  and  after  setting  it  out,  pleaded  ^  that  the  said 
writing  obligatory  is  not  their  deed!^  The  plaintiff  signed  judgment 
upon  this  plea;  and, 

November  13.  Bramwell  moved  to  set  aside  this  judgment^  The 
plea  may  be  bad  on  special  demurrer,  but  the  plaintiff  had  no  right 
to  treat  it  as  a  nullity  and  sign  judgment.  Thus,  where  a  plea  of 
non  assumpsit  was  pleaded  to  a  count  upon  a  bill  of  exchange  and 
the  money  counts,  and  the  plaintiff  signed  judgment  upon  the  whole 
declaration,  the  court  set  aside  the  judgment  Eddison  v.  jR^om,  16 
Mee.  &  W.  137 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  Exch.  33.     Grammati- 

K  21  Law  J.  Bep.  (n.  b.)  Exch.  27 
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cally,  it  must  be  admitted,  that  their  deed  would  mean  the  deed  of 
the  East  Anglian  Bailway  Company;  but,  looking  at  the  whole 
lecordy  it  is  manifest  what  the  intention  was,  and  bad  grammar  does 
not  vitiate  a  plea. 

[Pollock,  C.  B.  If  issue  had  been  joined,  what  would  the  jury 
have  found  upon  this  state  of  facts  ?] 

It  would  be  read  so  as  to  make  sense  after  verdict.  He  referred  to 
Tke  Kinff  v.  Wright^  1  Ad.  d&  K  434;  s.  c.  3  Law  J.  Rep.  (n.  s.) 
Exch.  370.  The  real  meaning  here  is,  that  it  is  not  the  deed  of  the 
persons  who  are  alleged  to  have  been  bound  by  it,  and  whose  respon- 
sibility is  transferred  to  the  defendants. 

rPoLLOCK,  C.  B.    Have  vou  an  affidavit  of  merits  ?] 

No ;  but  there  is  an  affidavit  that  it  was  pleaded  by  mistake,  and 
not  with  an  intention  to  entrap  the  plaintiff.  Uur.  adv.  vuU. 

Judgment  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  motion  to  set  aside  a  judgment  which 
had  been  signed  as  for  want  of  a  plea,  the  action  being  not  upon  a 
bond  of  the  defendants,  but  one  for  which  they  were  responsible,  and 
the  plea  being  that  it  was  not  their  deed.  We  think  there  ought  to 
be  no  rule,  there  being  no  affidavit  of  merits.  The  learned  counsel 
claimed  it  as  a  right  that  the  judgment  should  be  set  aside,  with 
costs,  although  the  plea  might  be  demurrable.  If  the  rule  had  been 
obtained  and  made  absolute,  the  plea  would  have  been  successfully 
demurred  to,  and  the  court  would  not  have  allowed  an  amendment, 
BO  that  the  only  result  would  have  been  that  the  plaintiff  would  have 
obtained  judgment  a  few  days  later.  No  doubt  that  every  suitor  is 
entitled  to  the  benefit  of  the  practice  of  the  court,  and  if  that  practice 
allows  a  payment  of  a  debt  to  be  delayed,  we  ought  to  grant  that 
delay.  But  the  majority  of  the  court  thmk  that  no  rule  ought  to  be 
granted,  because  we  are  all  of  opinion  the  result  will  be  the  same. 
If  there  were  the  slightest  particle  of  merits,  or  the  least  reason  to 
believe  justice  had  not  been  done,  or  that  any  wrong  would  arise 
froni  not  granting  the  rule,  the  court  would  come  to  a  different  con- 
clusion, in  deference  to  the  very  s^reat  weight  of  authority  which  the 
opinion  of  m^  brother  Parke  ought  to  have  with  us ;  but  as  judgment 
for  the  plaintiff  would  be  riven  a  few  days  later,  we  see  no  reason  for 
disturbing  the  judgment  akeady  signed,  and  the  plaintiff  will  recover 
at  once  as  he  in  justice  is  entitled.  Rule  refused. 
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KoYember  24, 1851. 

ArbUriUum  —  iVW  Tiel  Awards  B^ect  of —  Submission  —  Order  of 

Cawnty  Court  Judge  —  Validity  of  Plea. 

To  an  action  for  goods  sold,  the  defendant  pleaded  tibat  an  action  lumng  been  brooglit  in  tfie 
County  Coort  of  G.  in  respect  of  the  caoses  of  action  in  tiie  declaration  mentionad,  tib# 
plaint  and  defendant  matnally  submitted  tiiemselyes  to  refer  the  action,  &a,  to  arbitra- 
tion ;  that  the  umpire  awardecT  that  the  defendant  should  pay  into  the  county  court  to 
the  plaintiff  42.  lOs.  6  \-%d,  in  full  satisfaction  of  aU  matters  referred;  and  tiiat  the  plain- 
tiff refused  to  receiye  tiie  said  sum,  and  discharged  the  defendant  ficosi  paying  it  into  oonr^ 
Beplication,  wul  tid  atmrrf:— 

Heldy  first,  tiiat  under  these  pleadings  the  plaintiff  was  not  at  liberty  to  shew  that  the  award 
had  been  set  aside.  Secondly,  that  tiie  plea  was  not  bad,  on  motion  for  judgment  wm 
obstante  veniido^  in  omitting  to  state  that  the  reference  was  ordered  by  the  judge  under  tine 
77th  section  af  the  County  Coort  Act,  the  oblij^atory  put  cflnsisting  of  tiie  mntual  oonieitt 
to  arbitration. 

Debt  for  goods  sold  and  work  done* 

Plea — first,  never  indebted;  fourth,  except  as  to  4/1  10^.  6jef.,  that 
the  plaintiff  levied  a  plaint  against  the  defendant  in  the  County  Ck)urt 
of  Kent,  at  Gravesend,  in  respect  of  the  alleged  debts  and  causes  of 
action  in  the  declaration  mentioned,  and  issued  a  summons  thereini 
that  "  the  plaintiff  and  the  defendant  mutually  submUted  themselves  to 
refer y  and  did  refer,  the  said  action  in  the  said  counts  court,  and  all 
matters  in  difference  therein  between  them  to  the  award  of  H.  N.,"  &c.| 
and  an  umpire,  and  that  the  award,  when  made,  should  be  entered  as 
judgment  of  the  county  court ;  that  the  umpire  awarded  that  the  de- 
fendant should  pay  into  the  county  court,  to  the  credit  of  the  plaintifl^ 
the  sum  of  4/L IQ^.  6|dL,  and  that  that  sum  should  be  received  by  the 
plaintiff  in  full  satisfaction  of  all  the  matters  refeired ;  that  the  defend* 
ant  was  willing  to  pay  the  said  sum  into  the  county  court,  in  fuU  satis- 
faction of  all  the  matters  in  difference,  including  the  alleged  causes  of 
action  in  the  declaration  mentioned,  but  that  the  plaintiff  refused  to 
receive  the  same,  and  discharged  the  defendant  from  paying  it  into 
court    Payment  of  42.  lOs.  6^  into  court 

Replication,  that  the  umpire  did  not  make  his  award  concernlnfi' 
the  matters  in  difference,  so  referred  to  him  as  in  that  plea  alleged 
modo  etformA. 

At  the  trial,  before  Martin,  B.,  at  the  Westminster  Sittings,  in 
Michaelmas  term  last,  the  facts  were  these :  the  plaintiff,  in  answer 
to  the  defendant's  plea,  which  was  proved,  tendered  evidence  of  the 
award  having  been  set  aside  by  the  judge  of  the  county  court  This 
evidence  was  objected  to  by  the  defendant,  on  the  ground  that  such 
matter  ought  to  have  been  replied,  and  the  judge  being  of  this  opinioui 
and  refusing  the  evidence,  the  defendant  had  a  verdict 

E.  James  now  moved  for  a  new  trial  on  the  ground  of  the  improper 

1  21  Law  J.  Bep.  (n.  s.)  Ezch.  28. 
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rejection  of  this  evidence,  and  also  for  judgment  nan  cbitamle  vere* 
cbcto.  First)  the  evidence  of  the  award  having  been  set  aside,  was 
admissible  under  the  issue  that  no  award  had  been  made. 

[Per  Ouriam.^  The  setting  aside  of  the  award  ought  to  have  been 
replied :  that  was  decided  in  the  recent  case  of  Adcock  v.  Wood^  20 
Law  J.  Rep.  (n.  s.)  Exch.  435 ;  s.  c.  6  Eng.  Rep.  570.  On  this  ground 
there  will  be  no  rule.] 

Secondly,  the  plea  is  bad,  and  the  plaintiff  is  entitled  to  judgment 
non  obstante  veredicto.  The  question  turns  on  the  77tii  section  of  the 
County  Courts  Act,  9  &  10  Vict  c.  95,  which  enacts,  that  '<  the  judge 
may  in  any  case,  with  the  consent  of  both  parties  to  the  suit,  order  the 
same,  with  or  without  other  matters  within  the  jurisdiction  of  the 
court  in  dispute  between  the  parties,  to  be  referred  to  arbitration." 
The  plea  is  bad  in  not  stating  that  the  submission  to  arbitration  was 
made  by  order  of  the  county  court  judge ;  it  merely  states  that  it  was 
made  by  mutual  consent ;  that  is  not  sufficient 

[Pabke,  B«  The  consent  of  the  parties  to  the  reference  is  necessary; 
that  is  the  obligat<»ry  part  The  submission  to  arbitration  is  properly 
described.  The  power  of  the  arbitmtor  arises  on  the  mutual  submis* 
sion.     The  award  was  duly  made. 

Pollock,  C.  B.  The  county  court  cannot  order  a  reference  withf 
out  consent^  but  the  consent  is  the  important  part 

Parke,  B.  The  obligatory  part  is  the  Qonsent,  although  the  whol^ 
is  done  under  the  authority  of  the  court  It  nec^  not  be  stated  that 
the  award  was  made  under  the  direction  of  the  court] 

Per  Owriam.    There  will  be  no  rule.  Bute  refuseid. 


RicHABJ)  Hewitt  v.  Maoquibe.' 

Korember  7,  1S51. 

Drespass — Justification  under  Writ  of  FL  Fh.'^  Admission  of  Wat* 

rami  m  Pleadings. 

In  trespass  for  breaking  and  entering  the  plaintiff's  house  and  talung  his  goods,  defendant 
pleaded  a  justification  under  a^./i.  and  warrant  of  execution  against  the  goods  of  one  Q. 
H.,  which  warrant  was  delirered  to  the  defendant,  a  bailiff,  to  be  executed,  and  that  under 
the  authority  of  the  same  the  defendant  entered,  &c.  The  pUuntiff  replied  dk  inhaid^  adr 
mitting  the  writ,  the  making  of  the  warrant,  and  the  deliyery  thereof  to  the  bailiff:  — 

Hdd^  that  the  existence  of  a  warrant  was  adoMtted  by  the  replication,  and  that  the  defendant 
was  not  bound  to  prove  it. 

TflESPASs  for  breaking  and  entering  the  plaintifPs  dwelling-housei 
and  taking  his  goods.' 
Fourth  plea —  That  Sir  C.  Isham  recovered  judgment  against  one 


mm 
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Oeorge  Hewitt;  that  he  sned  out  a  writ  ofJLfa,^  which  was  directed 
and  delivered  to  the  sheriff,  who  made  his  warrant,  and  delivered  it  to 
the  defendant,  as  his  bailiff,  by  virtue  of  which  writ  and  warrant,  and 
under  the  authority  of  the  same,  the  defendant  entered  the  plaintiff's 
•  dwelling-house,  the  outer  door  being  open,  and  took  the  goods  of 
George  Hewitt  in  execution. 

The  plaintiff,  admitting  the  issuing  of  the  writ,  the  delivery  of  it  to 
the  sheriff,  the  making  of  his  warrant,  and  the  delivery  thereof  to  the 
defendant,  replied  de  injurid. 

At  the  trial,  before  Maule,  J.,  at  the  last  Northamptonshire  Summer 
Assizes,  the  facts  were  as  follows :  —  Gteorge  Hewitt,  the  son  of  the 
plaintiff,  having  been  tenant  of  Sir  C.  Isham,  and  indebted  for  half  a 
year's  rent,  was  sued  for  it,  and  suffered  judgment  by  default  A  writ 
oiJLfa,  having  been  issued,  and  the  goods,  which  George  Hewitt  had 
removed  to  the  plaintiff's  house,  having  been  taken  in  execution,  the 
plaintiff  claimed  them  as  his  own  property,  under  a  bill  of  sale,  and 
brought  the  present  action.  The  case  of  the  defendant,  who  was  the 
bailiff  levying  the  execution,  was,  that  the  bill  of  sale  was  fraudulent 
The  warrant  was  not  proved  by  him.  For  the  plaintiff,  it  was  ob- 
jected that  the  defendant  ought  to  have  moved  the  warrant ;  but  the 
objection  was  overruled  by  the  learned  judge,  who  decided  that  the 
delivery  of  the  warrant  to  the  defendant  was  admitted  by  the  plead- 
ings.   The  defendant  had  a  verdict 

^  Hwnfrey  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
Camaby  v.  Wdhy^  8  Ad.  &  E.  872 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Q.  B, 
22,  is  in  point  There,  to  an  action  of  trespass  the  defendant  justi- 
fied under  a  writ  oijLfa^  and  the  plaintiff  replied,  that  although  the 
writ  issued  and  was  delivered  to  the  sheriff^  ana  the  warrant  was  made 
by  him  and  delivered  to  the  bailiff,  nevertheless  the  defendants  of  their 
own  wrong  and  without  the  residue  of  the  cause  alleged,  committed 
the  trespasses.  The  judge  told  the  jury  that  it  was  admitted  on  the 
pleadings  that  the  goods  were  bona  fide  taken  in  execution  under  the 
writ,  and  it  was  held  that  this  was  a  misdirection.  So,  in  the  present 
case  the  delivery  of  the  warrant  was  not  admitted,  and  the  de/endant 
oqght  to  have  proved  the  warrant 

[Parke,  B.  In  this  case  there  is  an  admission  on  the  pleadings  of 
the  warrant  having  been  delivered  to  the  defendant  before  the  com* 
mission  of  the  trespass.  Camaby  v.  Welby  is  distinguishable.  There 
Lord  Abinger  directed  the  jury  that  the  seizure  under  the  writ  was  ad- 
mitted by  the  pleadings.  That  was  incorrect,  and  formed  the  CTOund 
of  sending  the  case  down  to  a  second  tried.  In  this  case,  the  defend- 
ant objects  that  the  assignment  of  the  goods  to  the  plaintiff  was 
firaudulent ;  that  may  be  good  as  between  the  parties.  The  defendant 
is  to  show  he  is  in  the  same  position  as  the  execution  creditoip;  he 
must,  in  the  ordinary  case,  prove  the  judgment,  the  writ,  and  the  war- 
rant to  the  bailiff.  In  this  case  my  brother  Maule  thought  that  step 
was  unnecessary,  as  the  record  admitted  the  existence  of  the  writ  and 
the  warrant  In  Lucas  v.  NockeUsy  4  Buig.  729,  the  defendant  ought 
to  have  shewn  that  he  was  acting  under  the  writ     Here  it  is  ad- 
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mitted  that  the  writ  and  warrant  were  issued  and  delivered  before  the 
commission  of  the  trespass.  In  CarmAp  v.  Welby^  Lord  Abinger  was 
wrong  in  saying  that  the  pleadings  admitted  a  seizure  under  the  writ 
and  warrant;  but  the  judges  of  the  Queen's  Bench  observed  that 
Lord  Abinger  might  have  said  with  perfect  correctness,  that,  after  the 
delivery  of  the  writ  and  warrant  was  admitted  by  the  pleadings, 
*'  there  was  strong  evidence  to  connect  the  seizure  with  the  warrant'' 

Alperson,  B.  The  judges  of  the  Queen's  Bench  say,  that  out  of 
the  materials  that  were  before  the  jury  in  Camaby  v.  fVelby,  a  good 
answer  to  the  plaintiff's  case  might  have  been  submitted  by  the 
judge  to  the  jury ;  and  that  Lord  Abinger  would  have  been  right  if 
he  had  told  the  jury  that  the  deliveiv  of  the  writ  and  warrant  before 
the  trespass  was  some  evidence  of  the  bailiff  having  acted  under 
them.] 

The  plaintiff  relies  on  the  case  of  Chmaby  v.  Welby* 

Pollock,  C.  B.  I  think  there  is  no  ground  for  a  rule,  for  the  reap 
Bons  that  have  been  assigned  during  the  argument 

Parke,  B.  I  am  of  the  same  opinion*  The  defendant  was  bound 
to  shew  that  he  was  clothed  with  the  rights  of  a  creditor,  and  he  has 
done  so.  I  think  the  fact  of  the  defendant  entering  the  premises 
after  the  delivery  of  the  warrant  to  him,  is  some  evidence  of  his  hav- 
ing acted  under  the  warrant,  where  there  is  no  evidence  of  his  having 
conducted  himself  in  a  manner  differently  from  what  a  person  pro- 
vided with  such  an  authority  would  do.  If,  indeed,  the  plaintiff 
had  shewn  that  the  defendant  conducted  himself  differently  from 
what  a  bailif]^  ajrmed  with  a  warrant,  would  have  done ;  as,  for  in- 
stance, if  the  defendant  had  taken  the  goods  and  had  given  them  to 
a  third  party,  that  would  have  been  evidence  to  rebut  the  presump- 
tion of  the  seizure  having  taken  place  under  the  warrant  The  present 
case  does  not  trench  on  the  authority  of  Camaby  v.  Welby  or  Lucas 
V.  Nockells.  In  the  former  of  those  cases.  Lord  Abinger  was  wrong 
in  directing  the  jury,  that  the  pleadings  admitted  that  the  goods  were 
taken  under  the  writ  The  Court  of  Queen's  Bench  said,  that  the 
delivery  of  the  writ  and  warrant  to  the  defendant  before  the  trespass 
was  evidence  for  the  jury  of  the  seizure  having  taken  place  under 
the  writ 

Alderson,  B.,  concurred. 

Platt,  B.  I  am  of  the  same  opinion.  The  defendant  pleads  that 
a  writ  and  warrant  were  delivered  to  him,  and  that  he  entered  under 
such  writ  and  warrant  To  this  the  plaintiff  replies,  admitting  the 
existence  of  such  writ  and  warrant,  but  alleging  that  although  the 
defendant  held  the  warrant,  he  was  not  justified  in  entering  under  it 

BmIc  refused. 
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Joule  &  others  v.  Taylob.^ 

Kovember  24, 1851. 

Action^  Notice  of — Local  Act  of  Parliament  —  Jurisdiction  of  Jkferior 

Court — "  SuMj^  Meanings  of 

A  declaration  stated  that  the  plaintiffs  in  the  court  of  recx>rd  at  Bfanchester  reoovered  agaiiiil 
G.  a  debt  of  50/.,  and  sued  out  hji.fa.  directed  to  the  defendant  as  the  officer  for  executiiiff 
the  process  of  that  court ;  that  the  defendant  did  not  levy,  but  neglected  and  refused,  and 
afterwards  falsely  returned  nulla  bona.  The  second  plea  set  out  uo  record  in  Javk  r.  (7. 
which  stated  that  the  action  was  in  debt  for  goods  sold;  that  the  plaintiffs  demanded  60L, 
whereby  an  action  had  accrued  to  the  plaintiffs  to  demand  and  have  from  the  defendant 
the  said  sum  of  50/.,  and  that  it  was  considered  that  the  plaintiffs  should  recorer  their  said 
debt,  and  also  6/.  15$.  Sd,  as  damages  and  costs.  The  last  plea  stated  that  no  notice  of 
action  had  been  nven  under  the  local  act  of  parliament  establishing  the  said  court  of  raeoid. 
Demurrer.  Rej^icadon,  to  the  second  plea,  that  the  debt  sought  to  be  reooTered  was  bOL^ 
and  that  no  daxnages  were  sought  to  be  recovered  or  were  recovered,  except  such  damaget 
as  were  necessary  for  enabling  the  plaintiffs  to  recover  their  costs.    Demurer. 

Vhe  defendant  was  appointed  scijeant-atpmaoe,  under  the  local  act,  and  was  bound  by  that  acr 
to  execute  civil  process,  and  it  was  enacted  that  in  all  actions  **  for  aav  thing  dom  m  pons* 
ancc  of  this  act  ^  notice  of  action  should  be  given  to  the  defendant  Another  section  of  the 
local  act  provided  that  the  said  court  of  record  should  "  have  authority  to  try  actions  of 
assumpsit,  covenant,  and  debt,"  &c  and  "  trespass  or  trover,"  **  provided  the  imn  or  dam- 
ages sought  to  be  recovered  shall  not  exceed  50/. " : — 

Held,  first,  that  the  last  plea  was  good;  that  the  defendant  was  entitled  to  notice  of  aefktt, 
part  of  the  cause  of  action  being  for  a  mis-feasance  in  making  a  false  retnzn. 

Quare  —  Whether  in  case  of  a  mere  non-feasance  on  the  part  of  the  defendant,  nolioe  of  ac- 
tion would  have  been  necessary. 

Secondly,  that  the  replication  was  good,  the  cause  of  action  being  within  the  jurisdiction  of 
the  inferior  court    That  the  w^  ^*  sum"  in  the  act  of  parliament  meant "  debt";  and 
that  the  action  was  substantially  for  50/.  debt  only,  the  damages  bemg  merely  nominal  fer 
the  purpose  of  carrying  costp. 

Case.  The  declaration  stated  that  the  plaintiffs  in  the  court  of 
record  at  Manchester  recovered  against  one  6.  Gambler  a  debt  of 
50^,  and  sued  out  a>!./a.  directed  to  the  defendant,  then  being  ser* 
jeant-at-mace  at  Manchester,  and  the  proper  officer  of  the  court, 
commanding  him  to  cause  to  be  made  the  debt  and  damages  afore« 
said,  which  writ  was  delivered  to  the  defendant  Avermenty  that 
the  defendant  did  not  nor  would  within  a  reasonable  time  levy  the 
said  moneys,  but  so  to  do  has  at  all  times  hitherto  wholly  neglected 
and  refused,  and  afterwards  falsely  and  deceitfully  returned  to  the 
court  that  G.  Gambler  had  not  any  goods  and  chattels  within  the 
jurisdiction,  whereof  he  could  cause  to  be  made  the  debt  and  dam* 
ages. 

The  second  plea  set  out  the  record  in  the  action  of  Joule  v.  Oam^ 
bter^  which  stated  that  the  action  was  in  debt,  and  that  the  plaintlSa 
demanded  from  the  defendant  50/.  for  goods  sold  and  on  an  account 
stated,  whereby  an  action  had  accrued  to  the  plaintiffs  to  demand 
and  have  from  the  defendant  the  said  sum  of  50/.  The  record  thea 
set  out  a  judgment  by  default,  and  the  judgment  of  the  court,  where- 
by it  was  considered  that  the  plaintiffs  should  recover  their  said  debt, 

1 21  Law  J.  Bep.  (n.  s.)  Ezch.  31. 
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and  also  6/.  155.  8(L  for  their  damages,  which  they  have  sustained  atf 
well  on  occasion  of  the  detaining  of  the  said  debt  of  50^,  so  acknowl- 
edged as  aforesaid,  as  for  their  costs  and  charges  by  the  court  here 
adjudged. 

Liast  plea — That  the  grievances  were  committed  by  the  defendant 
after  the  passing  of  an  act  of  parliament  for  establishing  the  court  of 
record  at  Manchester,  and  that  the  defendant  had  not  had  notice  of 
action  one  month  before  action  brought. 

Demurrer  to  this  plea. 

Beplication  to  the  second  plea,  that  the  debt  sought  to  be  recovered 
was  the  sum  of  50/.  and  no  more,  that  no  damages  were  sought  to  be 
recovered  or  were  recovered,  except  such  damages  as  were  necessary 
for  enabling  the  plaintiffs  to  recover  their  costs. 

Demurrer  to  this  replication. 

Nov.  12.  Milwardj  for  the  plainti£&y  in  support  of  the  demurrer  to 
the  last  plea  and  of  the  replication  to  the  second  plea.  The  last 
plea  is  bad.  The  defendant  was  not  entitled  to  notice  of  action. 
The  12th  section  of  the  local  act,  8  &  9  Vict.  c.  145,  enacts,  that  the 
town  council  shall  appoint  a  seijeant-at-mace,  who  shall  execute  all 
process  of  execution  and  shall  have  the  powers  of  a  sheriff  of  a  coun- 
ty, and  be  subject  to  the  same  duties  and  liabilities  as  a  sheriff  of  a 
county,  and  shall  be  responsible  for  the  mis-feasance  or  non-feasance 
of  his  bailiff.  Then  comes  the  52nd  section,  which  enacts,  that  in 
the  case  of ''  all  actions  and  proceedings  to  be  commenced  against 
any  person  for  anything  done  in  pursuance  of  this  act,"  one  month's 
notice  in  writing  shall  be  given  to  the  defendant  The  omission  of 
the  seijeant-at-roace  to  levy  is  not  an  "  act  done  " ;  it  is  an  act  omit- 
ted to  be  done.  The  section  was  copied  from  the  Municipal  Act,  5 
Sc  6  Will.  4,  c.  76,  s.  133,  which  has  received  a  construction  by  the 
decision  in  Kinff  v.  Burrell^  12  Ad.  &  R  460 ;  s.  c.  9  Law  J.  Rep. 
(n.  s.)  Q.  B.  3^ ;  that  was  an  action  against  an  overseer  for  neglect- 
ing to  sign  the  burgess  list  under  the  15th  section  of  the  5  &  6  Will. 
4,  c  76  ;  and  the  question  arose  at  the  trial,  whether  the  defendant's 
omission  was  a  thing  done  "  in  pursuance  of  the  act."  The  point, 
however,  was  not  argued  on  shewing  cause  against  the  rule,  as  the 
attorney-general  gave  up  as  untenable  the  objection  that  the  defend- 
ant was  entitled  to  notice  in  respect  of  an  omission.  A  party  is  en- 
titled to  notice  of  action  only  in  respect  of  things  done,  not  of  things 
omitted  to  be  done. 

[Parke,  B.  It  is  difficult  to  see  to  what  the  statute  applies,  unless 
to  the  acts  of  an  officer  like  the  defendant.] 

It  applies  to  persons  who  take  too  large  fees,  or  to  cases  where  the 
judge  commits  parties  for  contempt,  and  the  clerk  issues  execution. 

[FoLLocK,  C.  B.  JTtng*  v.  Burrell  merely  decided  that  in  a  particu- 
lar action  for  penalties,  no  notice  of  action  was  necessary.] 

The  omission'  to  seize  the  debtor's  goods  is  not  an  act  done.  Vin* 
pheWy  V.  jyPLean^  1  B.  &  Aid.  42,  applies  to  this  case.  That  was  an 
action  to  recover  the  amount  of  an  excessive  charge  made  by  the 
defendants  as  collectors  under  a  distress  for  aitears  of  taxes,  and  it 
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was  held  that  the  defendants  were  not  entitled  to  notice  of  action 
und^r  an  act  which  provided  that  no  process  should  be  sued  out  for 
anything  done  in  pursuance  of  the  act.  There  Lord  EUenborough 
says,  ''there  must  be  a  positive  act  done:  in  this  case  there  waa 
neither  act  done  nor  fact  committed." 

[Parke,  B.  There  the  action  was  brought  for  an  excessive  charge 
made  by  the  defendants.     There  was  an  overcharge.] 

Davis  V.  Curlings  8  Q.  B.  Rep.  286 ;  s.  c.  15  Law  J.  Rep.  (n.  s.) 
Q.  B.  56,  may  be  relied  on  by  the  other  side.  There  a  highway  sur* 
veyor  was  charged  with  having  allowed  gravel  to  remain  by  the  side 
of  the  highway,  and  it  was  contended  that  he  was  not  entitled  to 
notice  of  action  under  the  Highway  Act,  5  &  6  Will.  4,  c.  50,  s.  109, 
which  requires  notice  of  action  to  be  given  for ''  anything  done  in 
pursuance  of  or  under  the  authority"  of  the  act  But  there  Lord 
jDenman,  C.  J.,  said,  "  The  party  is  charged  with  a  tort  committed  in 
the  course  of  his  official  duty  " ;  and  Patteson,  J.,  said,  <'  The  chai^ 
is  not  one  of  mere  omission,  but  of  actually  continuing  the  nuisance." 
Secondly,  the  replication  is  good.  The  question  turns  upon  the  con- 
struction to  be  put  on  the  Ist  section  of  the  local  act  relating  to 
Manchester,  the  8  &  9  Vict  c.  145.  That  section,  after  reciting  that 
Her  Majesty  had  granted  to  the  ma^or,  &c.,  of  Manchester  that  they 
should  have  a  court  of  record  for  tnal  of  civil  actions  under  20/.,  en- 
acts, that  the  said  ''court  shall  have  authority  to  try  actions  of 
assumpsit,  covenant^  and  debt,  &c.,  in  trespass  or  trover,  provided  the 
sum  or  damages  sought  to  be  recovered  shall  not  exceed  50/."  This 
section,  which  was  copied  from  the  118th  section  of  the  Municipal 
Corporation  Act,  gives  the  court  jurisdiction  to  award  the  recovery 
of  a  sum  of  50/.  in  an  action  of  debt,  an'd  as  that  sum  may  be  reca- 
vered  exclusively  of  the  costs  of  suit,  it  may  be  recovered  exclusively 
of  the  nominal  damages  which,  in  an  action  of  debt,  are  necessary  to 
carry  costs. 

[  Alderson,  B.  Does  not  the  word  "  sum  "  in  the  act  of  parliament 
mean  debt  ?  1 

It  does.    (He  was  then  stopped  by  the  court) 

Orompton^  for  the  defendant  The  last  plea  is  good.  The  act 
complained  of  is  an  act  done  in  the  execution  of  the  defendant's 
duty.  He  has  allowed  the  debtor's  goods  to  remain  unseized,  and 
has  made  a  false  return.  The  making  a  false  return  forms  the  prin- 
cipal  part  of  that  conduct  of  which  the  plaintiffs  complain.  All  the 
cases  were  cited  in  Davis  v.  Curlings  and  the  language  of  the  judges 
in  that  case  is  important  and  in  favor  of  the  defendant  Lord  Den- 
man,  C.  J.,  there  said,  "  The  defendant  is  charged  with  a  tort  com- 
mitted in  the  course  of  his  official  duty ;  he  is  charged  as  surveyor 
with  the  positive  act  of  leaving  gravel  on  the  road,  where  it  had  been 
improperly  placed,  for  an  unreasonable  time."  The  substance  of  the 
defendant's  conduct  in  this  case  was,  that  he  made  a  false  return 
without  having  seized  any  TOods. 

[Platt,  B.  In  Wright  v.  HorUm,  in  Holt's  Nisi  Prius  Reports,  458,it 
was  ruled,  that  in  an  action  for  a  penalty  under  the  1  Geo.  2,  c.  20,  for 
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acting  as  a  magistrate  without  a  proper  qualification,  no  notice  of 
action  was  necessary  under  the  24  Geo.  2,  c.  44. 

Parke,  B.  In  Smith  v.  ShatVj  10  B.  &  C.  277 ;  s.  c.  8  Law  J.  Rep. 
K.  B..  Ill,  where  an  action  had  been  brought  against  the  treasurer 
of  a  dock-company  for  injury  to  a  vessel  by  reason  of  improper  direc- 
tions having  been  given  by  the  dock-master  in  transporting  her  into 
the  docks,  it  was  held  that  the  giving  of  such  directions  was  a  thing 
done  in  pursuance  of  the  act  of  parliament,  and  that  the  action  ought 
to  have  been  brought  within  the  time  limited  by  the  act.  Now,  if 
you  substitute  "  seijeant-at-mace"  for  "  dock-master,"  that  case  resem- 
Dies  the  present.] 

The  phrase  ^^act  done"  has  a  large  signification. 

[Pollock,  C.  B.     It  means  any  act  that  occurs.] 

Secondly,  the  replication  to  the  last  plea  is  bad,  for  it  shews  that 
the  recovery  of  the  debt  was  not  within  the  jurisdiction  of  this  court 
The  plaintiffs  have  recovered  50/.,  and  something  more.  The  word 
*^  sum  "  in  the  act  means  an  aggregate  amount,  compounded  of  the 
debt  and  damages.  In  Dempster  v.  PumeUj  3  Man.  &  G.  375 ;  s.  c. 
11  Law  J.  Rep.  (n.  s.)  C.  P.  33,  a  declaration  in  the  county  court 
stated,  that  the  defendant  was  indebted  to  the  plaintiffs  in  1/.  19^.  6(f. 
for  goods  sold,  and  11  19^.  6(2.  on  an  account  stated,  whereby  an 
action  had  accrued  to  the  plaintifb  to  demand  and  have  from  the 
defendant  the  said  several  sums  amounting  to  1/.  19^.  %d,^  yet  the 
defendant  had  not  paid  the  said  sum  above  demanded,  to  the  damage 
of  the  plaintiffs  of  1/.  195.  6dL  It  was  held  that  this  declaration  dis^ 
closed  a  demand  above  40^.,  and  that  the  county  court  had  no  juris* 
diction.  A  plaintiff  recovers  the  debt,  and  then  a  sum  of  money  as 
damages.  Lowe  v.  Steele^  15  Law  J.  Rep.  (n.  s.)  Elxch.  244.  The 
damages  may  perhaps  form  the  most  important  part  of  the  debt. 

[Parke,  B.  The  whole  question  depends  on  the  meaning  of  tho 
word  "  sum."  ] 

If  the  word  <'sum"  means  the  debt  to  be  recovered,  actions  to 
almost  any  amount  might  be  brought  in  the  inferior  court.  The 
plaintiffs  ought  to  have  declared  for  49/L 195.  6(iL 

Milward,  in  reply.  Dempster  v.  Pwmell  is  distinguishable.  Here^ 
the  breach  is  altogether  confined  to  the  60/.  The  plaintiff  seek  to  re- 
cover the  sum  stated  in  the  declaration.  The  word  "sum"  has  the 
same  meaning  as  "  debt."  He  cited  and  mentioned  Younger  v.  Wits'- 
bt/j  6  Taunt.  452 ;  Shaddick  v.  Bennett^  4  B.  &  C.  769 ;  s.  c.  4  Law  J» 
Rep.  K.  B.  38 ;  Drews  v.  Coles^  2  Cr.  &  J.  505 ;  s.  c.  1  Law  J.  Rep. 
(n.  s.^  Exch.  202 ;  Orumpton  v.  Smithy  Yelv.  5 ;  Baddley  v.  Oliver^  1 
Cr.  &M.  219;  s.  c.  2  Law  J.  Rep.  (n.  s.)  Exch.  76;  Fairbrass  v. 
Pettit,  12  Mee.  &  W.  453 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Exch.  121; 
Biggins  V.  Sargent,  2  B.  &  C.  348 ;  and  Lawson  v.  Dumlin,  16  Law 
J.  Rep.  (n.  s.)  C.  p.  139. 

Our.  adv.^  vulL 

The  following  judgments  were  now  delivered* 

▼OL.  VII.  49 
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Leete  v.  The  Gresham  Life  Insnmioe  Sodetj. 

Pollock,  C.  B.  In  this  case  onr  jadgment  will  be  for  the  defend- 
ant. The  question  turns  upon  whether  a  notice  of  action  is  neces- 
sary ;  this  point  was  raised  by  the  last  plea,  and  we  think  the  last 
plea  is  good  The  action  was  for  not  levying,  but  also  for  making  a 
false  return.  Very  much  of  the  argument  turned  upon  how  far  a 
notice  was  necessary  in  a  mere  case  of  ncmfeasance ;  but  inasmuch 
as  the  action  in  this  case  is  brought  for  making  a  false  return,  which 
is  a  misfeasance,  it  appears  to  us  not  at  all  necessary  to  decide  whether 
under  any  circumstances,  or  under  no  such  circumstances  as  might 
arise  out  of  a  mere  nonfeasance,  a  notice  would  be  necessary ;  for  in 
this  case  part  of  the  cause  of  action  is  clearly  a  misfeasance  in  making 
a  false  return.  In  Smith  v.  SkaWj  which  was  an  action  against  the 
treasurer  of  one  of  the  dock-companies,  it  was  held  that  there  a  notice 
was  necessary,  although  the  act  was  altogether  wrong.  We  think 
the  doctrine  in  that  case  applies  entirely  to  the  present  There  is 
also  a  case  of  WdUuce  v.  Smith  to  the  same  effect  We  think,  there- 
fore, that  notice  was  necessary  under  the  act  of  parliament;  the  last 
plea  is  therefore  good,  and  there  will  be  judgment  for  the  defendant 
The  judgment  on  the  demurrer  to  the  replication  will  be  for  the 
plaintiffs. 

Parke,  B.  We  think  with  respect  to  the  demurrer  to  the  replica* 
tion,  that  the  plaintiffs  are  entitled  to  the  judgment  of  the  court ; 
because  substantially  it  is  a  case  where  the  action  only  was  for  50L 
debt,  and  the  damages  were  merely  nominal,  for  the  purpose  of 
carrying  costs  attached  to  them.  We  think  the  inferior  court  had 
jurisdiction. 

Alberson,  B.  The  word  ^  sum  '^  in  the  clause  of  the  act  we  think 
equivalent  to  the  Word  <<  debt" 

Judgment  aecorcUngfy. 
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Noyember  5,  1851. 

Onus  probandi —  Order  of  Banning — Presumption  against  Fraud. 

The  test  to  determine  the  order  of  beginning  at  a  trial  is  to  consider  which  party  would  be 
entitled  to  the  rerdict  supposing  no  eyidence  giyen  on  either  side ;  as  the  burden  of  proof 
most  lie  on  his  adversary. 

A  new  trial  will  not  be  granted  because  the  judge  before  whom  the  cause  was  tried  has 
allowed  the  wrong  party  to  begin,  unless  injustice  is  shewn  to  have  resulted  from  it. 

A  declaration  on  a  policy  of  life  assurance  alleged  the  contract  between  the  deceased  and 
the  defendants  to  nare  been  based  on  a  declaration  or  statement  in  writing  by  the  deceased, 
in  which  were  set  forth  "the  past  and  present  state  of  his  health  and  other  drcnmstanoet 
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teaching  his  habiu  and  life  ;**  and  that  the  policy  contained  a  proriso,  that  '*  in  eaie  any 
nntrae  or  fraudulent  allegation  were  contained  in  the  said  declaration  or  statement,  or  if 
any  fact  which  ought  to  have  been  stated  therein  had  been  omitted  therefrom,  then  the 
policy  should  be  void : "  with  an  averment  that  in  that  declaration  or  statement  there  waa 
no  untrue  or  fraudulent  allegation,  and  that  no  fact  which  ought  to  have  been  stated 
therein  had  been  omitted  therefrom.  Flea,  that  in  the  said  statement  it  was  alleged  that  tha 
habits  of  the  deceased  were  and  had  been  sober  and  temperate,  which  allegation  waa 
untrue;  concluding  with  a  verification.  Replication,  thai  the  said  allegation  was  nol 
untrue ;  concluding  to  the  country,  &c. 

SemUe^  that  on  these  pleadings  the  defendants  were  entitled  to  begin. 

This  was  an  action  by  the  plaintiff  as  execator  of  one  Giles  Poyn* 
der  Clement,  on  a  policy  of  assurance  effected  bv  the  deceased  with 
the  defendant  society.  The  declaration  stated  that  in  the  lifetime  of 
the  testator,  to  wit,  on  the  25th  January,  1850,  by  a  certain  deed-poU, 
sealed  with  the  common  seal  of  the  society,  being  a  policy  of  assnr* 
ance  then  made  by  the  defendants ;  after  reciting,  inier  aUoy  that  tho 
testator  had  proposed  to  effect  an  assorance  with  the  society  in  the 
sum  of  350i!.  upon  his  own  life,  for  the  whole  continuance  thereof, 
and  had  caused  to  be  delivered  into  the  office  of  the  society  a  deda* 
ration  or  statement  in  writing,  bearing  date  the  18th  December,  1849| 
signed  by  him,  whereby  it  was  declared,  amongst  other  things,  that 
bis  age  would  not  on  his  then  next  birthday  exceed  twenty-two  yeai8| 
and  seUing  forth  the  past  and  present  state  of  his  health  and  other  cir* 
cumstances  touching'  his  habits  and  life  ;  and  reciting  that  the  testator 
had  agreed  that  the  said  declaration  or  crtatement  should  be  the  basis 
of  the  contract  between  himself  and  the  society ;  and  reciting  that 
the  testator  had  paid  to  the  directors  of  the  society  the  sum  of  6/.  Os. 
9d,j  as  the  premium  or  consideration  for  the  proposed  assurance  until 
the  25th  January,  1851 :  it  was  witnessed;  that  in  case  the  testator 
should  die  before  or  upon  the  25th  January,  1861,  or  in  case  he  should 
survive  that  day,  and  he  or  his  assigns  should  on  or  before  that  day, 
and  on  or  before  the  25th  January  in  each  and  every  succeeding  year 
during  which  he  should  be  living,  pay  unto  the  society  the  sum  of  6L 
Os,  92,  then  the  capital  stock,  funds,  and  property  of  the  society 
should  be  subject  and  liable  according  and  subject  to  the  provisions 
of  the  deed 'or  deeds  of  settlement  of  the  society  to  pay  to  his  exe- 
cutors, administrators,  or  assigns,  within  three  calendar  months  next 
after  proof  should  have  been  given  to  the  satisfaction  of  the  directors 
of  the  society  of  ills  death,  the  full  sum  of  350^,  together  with  such 
further  sum  or  sums  as  mighty  under  the  provisions  of  the  deed  or 
deeds  of  settlement  of  the  society,  be  allotted  or  appropriated  as  or  by 
way  of  bonus  or  addition  to  the  sum  thereby  assured  to  be  paid ;  pro^ 
vided  nevertheless  that  in  case  any  untrue  or  fraudulent  allegation  were 
contained  in  the  said  declaration  or  statement  so  as  aforesaid  delivered 
into  the  office  of  the  society^  or  if  any  fact  which  ought  to  have  been 
stated  therein  had  been  omitted  tfierefromj  then  the  sa^  policy  of  assuT' 
ance  slumld  be  void.  The  declaration  then  set  out  the  various  other 
conditions  of  the  policy ;  and  averred  that  in  the  declaration  or  state* 
ment  so  as  aforesirid  delivered  into  the  office  of  the  society  there  was  at 
the  time  of  the  making  of  the  said  deed-poU  contained  no  untrue  or 
fraudulent  allegation^  and  that  no  fact  which  ought  to  have  been 
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stated  in  the  said  declaration  or  statement  had  at  the  time  of  the 
making  of  the  said  deed-poll  been  omitted  therefrom.  The  declara- 
tion then  proceeded  to  state  in  the  usnal  way  the  death  of  the  testa- 
tor, proof  thereof  to  the  society,  and  compliance  by  the  testator  with 
the  conditions  of  the  policy :  alleging  as  a  breach  the  nonpayment 
by  the  defendants  of  the  350/.,  the  amount  insured. 

The  defendants  pleaded  a  large  number  of  pleas,  on  all  of  which 
issue  was  ultimately  joined ;  but  it  is  only  necessary  to  advert  to  the 
first,  which  was  as  follows :  <<  The  defendants  say  that  in  and  by  the 
said  statement  in  writing  in  the  declaration  and  in  the  said  policy  of 
assurance  therein  set  forth,  mentioned,  and  referred  to,  it  was  alleged 
by  the  said  Giles  Poynder  Clement  that  the  habits  of  him  the  said 
Giles  Poynder  Clement  were  and  had  been  sober  and  temperate ;  and 
the  defendants  say  that  the  said  allegation  was  and  is  untrue,-  and  this 
the  defendants  are  ready  to  verify." 

To  this  plea  the  plaintiff  replied  that "  the  said  allegation  that  the 
habits  of  the  said  Giles  Poynder  Clement  were  and  had  been  sober 
and  temperate  was  not  untrue,  in  manner  and  form,  &c :"  concluding 
to  the  country. 

At  the  trial,  before  Parke,  B.,  each  party  claimed  the  right  to  begin ; 
and  the  cases  of  Buckman  v.  Femicj  3  M.  &  W.  505 ;  2  Jur.  444 ; 
Rawlins  v.  Desborough^  2  Moo.  &  R.  70 ;  Oeach  v.  Ingallj  14  M.  &  W. 
95 ;  9  Jut.  691 ;  and  Ashby  v.  Bates j  15  M.  &  W,  689,  were  cited. 
The  judge  ruled  this  point  in  favor  of  the  defendants  on  these 
grounds :  first,  the  plaintiff  in  his  declaration  did  not  shew  what  were 
the  statements  made  by  the  assured  in  the  declaration  which  he 
caused  to  be  delivered  into  the  office  of  the  society ;  but  they  were 
set  out  in  the  plea,  and  consequently  must  be  proved  by  the  defend- 
ants ;  secondly,  the  allegations  in  the  plea  were  aUegations  of  false- 
hood, amounting  to  fraud,  in  the  assured,  and  must  therefore  be 
{>roved  bjr  the  party  making  them,  the  presumption  being  always  in 
ioLvor  of  innocence  and  against  fraud:  as,  therefore,  supposing  no 
evidence  were  given  in  support  of  the  plea,  the  plaintiff  would  be 
entitied  to  recover,  the  defendants  ought  to  begin.  The  defendants 
accordingly  went  into  their  case  and  adduced  their  evidence ;  but  the 
plaintiff  offered  none ;  and  the  judge  having  summed  up,  a  verdict 
passed  for  the  defendants  on  all  the  material  issues,  including  that 
raised  by  the  first  plea,  and  for  the  plaintiff  on  the  others. 

M.  Chambers  moved  for  a  new  trial.  The  defendants  were  impro- 
perly allowed  to  begin. 

JAlderson,  B.  How  would  the  verdict  have  gone  supposing  no 
evidence  offered  on  either  side  ?] 

That  is  the  true  criterion  for  determining  the  right  to  begin.  The 
declaration  in  this  cause  is  somewhat  peculiar,  and  contains  aver- 
ments not  usually  found  in  cases  of  this  nature ;  but  the  real  issue 
raised  by  the  plea  to  it  is,  were  the  habits  of  the  deceased  sober  and 
temperate ;  the  onus  of  proving  which  must  lie  on  the  plaintiff  In 
Buckman  v.  Femie^  3  M.  &  W.  505 ;  2  Jur.  444,  it  was  argued  that 
tiie  presumption  was  in  favor  of  a  deceased  person's  having  led  a 
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temperate  life ;  but  the  court  ruled  otherwise.  In  Rawlins  v.  Desbo* 
roughs  2  Moo.  &  R.  70,  indeed,  it  was  held  that  the  fact  of  the  assured 
being  in  good  health  at  the  time  of  the  policy  must  be  presumed,  but 
the  reason  for  that  is  that  the  law  always  presumes  against  fraud. 

[Alderson,  B.  There  is  this  difficulty  in  your  way,  that  even 
supposing  the  judse  at  Nisi  Prius  was  wrong  in  allowing  the  other 
party  to  begin,  (which  however  I  do  not  think  he  was,)  you  have  no 
cause  to  complain  of  it ;  for  if  he  had  ruled  otherwise,  as  you  had 
no  witnesses  to  call,  you  would  have  been  out  of  court  at  oncci 
instead  of  which  the  case  proceeded  and  you  got  the  last  word. 

Parke,  B.  I  am  by  no  means  satisfied  that  my  decision  at  Nisi 
Prius  was  wrong ;  but  if  it  even  were,  you  cannot  object  to  it  The 
rule  adopted  by  this  court  in  Huckman  v.  FemiCj  and  more  recently 
in  Edwards  v.  Matthews^  11  Jur.  398,  and  Branford  v.  Freeman^  20 
Law  J.  Rep.  (n.  s.)  Exch.  36 ;  s.  c.  1  Eng.  Rep.  444,  is,  that  they  will  not 
grant  a  new  trial  on  account  of  a  mistake  in  the  order  of  proceedingi 
unless  some  injustice  has  been  inflicted  by  it. 

Alderson,  B.  The  court  will  always  grant  a  new  trial  where  the 
jud^e  puts  the  wrong  issue  to  the  jury,  t.  e.  unfavorably  to  the  party 
applying,  or  when  by  calling  on  the  wrong  party  to  begin  the  other 
has  been  placed  in  an  unjust  situation.  Here  if  the  issue  was  pat 
on  the  wrong  party  it  was  put  only  too  favorably  to  the  party  com* 
plaining.] 

A  party  who  has  been  improperly  deprived  of  his  right  to  begin 
loses  the  opportunity  of  making  a  prima  facie  case  and  of  comment- 
ing on  the  case  set  up  by  his  adversary.  The  defendants  in  the 
present  instance  solicited  the  right  to  begin,  which  shews  they  con* 
sidered  it  of  importance  to  them. 

Pollock,  C.  B.  No  rule  ought  to  be  granted^  The  question  has 
been  settled  by  the  cases  of  Edwa/rds  v.  Matthews  and  Brattfbrd  v. 
Freeman^  in  the  former  of  which  the  court  took  time  to  consider  its 
judgment ;  and  the  rule  adopted  in  both  was  that  no  new  trial  will 
be  granted  on  such  grounds  as  the  present  unless  some  injustice  has 
been  done  to  the  party  applying.  Independently  of  this,  however,  I 
think  my  brother  Parke  was  right  in  holding  the  defendants  entitled 
to  begin.  Applying  the  rule  established  as  far  back  as  Huckman  v. 
Femie}  viz.  that  the  test  as  to  who  should  begin  is  to  consider  who 
would  be  entitled  to  the  verdict  in  the  event  of  no  evidence  being 
given  on  either  side,  I  take  it  that  in  the  present  case  the  plaintiff 
would  have  succeeded  in  that  event  But  examining  the  question  by 
the  other  criterion,  it  seems  to  me  perfectly  clear  that  no  substantial 
injury,  and  indeed  no  injustice  at  all,  has  been  done  to  the  plainti£ 
On  both  these  grounds  therefore  this  rule  must  be  refused.  I  think 
my  brother  Parke  was  right  in  his  ruling,  and  if  he  even  were  not| 
the  parties  have  had  justice  dpne  them. 

^  Huckman  v.  Femie  was  before  the  court  in  Banc ;  but  the  test  in  question  had 
been  previously  suggested  at  Nisi  PriuSf  and  particularly  by  Alderson,  B.,  in  Amos  v. 
Hughes^  1  Moo.  &  &.  464. 
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Platt,  B,  I  think  my  brother  Parke  was  right  in  holding  the 
defendants  entitled  to.  begin.  You  might  as  well  call  on  a  person 
charged  with  an  offence  to  prove  his  innocence,  as  call  on  the  plain- 
tiff to  prove  the  issue  raised  here.  Ruk  refusecL 


HoRRiDOB  V.  Hawkins*^ 

Kovember  24  and  25,  1851. 

14  4- 15  Vict  e.  100,  5. 19  —  Recognizances  —  Shorthand  Writer. 

A  judge  of  this  coart  sittine  at  Nisi  Prins,  acting  under  the  provisions  of  the  14  &  15  "^^ct 
c  100,  8. 19,  compelled  the  defendant  in  a  cause  to  enter  into  recognizances  to  anpear  and 
take  his  trial  for  perjury  at  the  next  session  of  the  Centnl  Criminal  Court,  and  bound  tbo 
plaintiff  in  recognizances  to  prosecute :  — 

Hddf  that  the  Court  of  Exchequer  had  no  power  either  to  enlaige  those  recognizances  to  a 
subsequent  session  of  the  Central  Criminal  Court,  or  to  com|^  a  shorthand  writer,  who 
was  neither  an  officer  nor  attorney  of  the  court,  to  fuixiish  the  plaintiff  with  a  copy  of  his 
notes  of  the  eridence  given  by  the  defendant 

At  the  trial  of  this  case,  before  Martin,  B.,  on  Saturday,  the  22d 
November,  the  defendant  was,  in  accordance  with  the  provisions 
of  the  act  for  amending  the  Law  of  Evidence,  14  and  15  Vict  c.  93« 
examined  as  a  witness  in  support  of  his  case.  '  The  jury  disbelieving 
his  testimony  found  a  verdict  for  the  plaintiff,  whereupon  Martin,  B., 
acting  under  the  powers  conferred  by  the  Act  for  further  iraprovins 
the  Administration  of  Criminal  Justice,  14  and  15  Vict  c.  100,  s.  19^ 

1  15  Jur.  1086. 

3  The  UandlS'NHctc.  100,g.l9,eiiactithat  "Italian  and  maybe  lawful  for  the 
ind^ges  or  jud^  of  any  of  the  superior  oourtB  of  common  law  or  equity,  or  for  any  of  ber 
Majestj'a  justices  or  commissioners  of  assize,  nisi  prius,  oyer  and  tenniner,  or  gaol  deli- 
yerv,  or  for  any  justices  of  the  peace,  recorder,  or  deputy  recorder,  chairman,  or  other 
juoge,  holding  an^  general  or  quarter  sessions  of  Uie  peace,  or  for  any  conunissioner 
of  bankruptcy  or  insolvency,  or  for  any  judge  or  deputy  judge  of  any  county  court  or 
any  court  of  record,  or  for  any  justices  of  the  peace  in  special  or  petty  sessions,  or  for 
any  sheriff  or  his  lawful  deputy  before  whom  any  writ  of  inquiry  or  writ  of  trial  fram 
any  of  the  superior  courts  shall  be  executed,  in  case  it  shall  appear  to  him  or  them 
ihat  any  person  has  been  guilty  of  wilful  and  corrupt  perjury  m  any  evidence  given, 
or  in  any  affidavit,  deposition,  examination,  answer,  or  other  proceeding  made  or 
taken  before  him  or  them,  to  direct  such  person  to  be  prosecuted  for  such  peijuiy,  in 
case  there  shall  appear  to  him  or  them  a  reasonable  cause  for  such  prosecution,  and  to 
commit  such  person  so  directed  to  be  prosecuted  until  the  next  session  of  oyer  and  ter- 
miner or  gaol  delivery  for  the  county  or  odier  district  witlun  which  such  perjury  was 
committed,  unless  such  person  shall  enter  into  a  recognizance,  wiUi  one  or  more  su£fi- 
cient  surety  or  sureties,  conditioned  for  the  appearance  of  such  person  at  such  next 
session  of  oyer  and  terminer  or  gaol  deliveiy,  and  that  he  will  then  surrender  and  take 
his  trial,  and  not  depart  the  court  without  leave,  and  to  require  any  person  he  or  they 
mB.'yr  think  fit  to  enter  into  a  recognizance,  conditioned  to  prosecute  or  give  evidence 
i^inst  such  person  so  directed  to  be  prosecuted  as  aforesaid,  and  to  give  to  the  par^ 
so  bound  to  prosecute  a  certificate  of  me  same  being  directed,  which  certificate  shall  hie 
given  without  any  fee  or  chai^,  and  shall  bo  deemed  sufficient  proof  of  such  prose- 
cution having  been  directed  as  aforesaid ;  and  upon  the  production  thereof  the  costs 
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compelled  him  to  enter  into  recognizances  to  appear  and  take  his 
trial  for  perjury  at  the  next  session  of  the  Central  Criminal  Court, 
and  bound  the  plaintiff  in  recognizances  to  prosecute.  As  it  was 
expected  that  the  grand  jury  of  the  Central  Criminal  Court  would  be 
discharged  on  Tuesday,  the  2dth  of  that  month,  no  time  was  to  be 
lost  in  preparing  the  bill  of  indictment,  for  which  purpose  the  plain- 
tiff appliea  to  a  shorthand  writer  of  the  name  of  Cook  for  a  copy  of 
bis  notes  of  the  evidence  given  by  the  defendant  on  the  trial.  This 
Mr.  Cook  refused  to  do,  aUeging  that  he  had  been  employed  by  the 
defendant  to  take  those  notes,  and  not  by  the  plaintiff!  Under  these 
drcumstances, 

Mi  Chambers  on  the  24th  November  moved  for  a  rule  calling  on 
Mr.  Cook  to  furnish  the  plaintiff  with  a  copy  of  those  notes  on  pay- 
ment of  a  reasonable  renmneration.  The  two  statutes  in  question 
have  introduced  a  new  state  of  things,  to  meet  which  a  new  practice 
must  be  framed;  and  as  the  prosecution  of  the  defendant  was  cast  on 
the  plaintiff  by  act  of  the  court,  the  court  ought  to  give  him  every 
assistance  in  its  power. 

Pollock,  C.  B.  As  Mr.  Cook  is  neitner  an  attorney  of  this  court 
nor  an  officer  of  this  court,  we  have  no  power  to  grant  your  applica- 
tion. It  would  be  a  Star  Chamber  power,  which  we  do  not  possess, 
and  I  hope  never  shalL 

Alderson,  B.  The*  notes  you  speak  of  are  probably  burnt  by  this 
time.  Still,  every  one  ought  to  assist  the  administration  of  justice, 
and  you  can  summon  Mr.  Cook  before  a  magistrate  to  give  his  evi- 
dence as  to  what  took  place  at  the  trial 

Parke,  B.  Or  you  can  summon  him  for  that  purpose  to  the  Cen- 
tral Criminal  Court.  But  I  have  no  doubt  that  if  the  plainti^  will 
earnestly  exert  himself  to  procure  evidence  of  what  the  defendant 
swore,  he  will  be  able  to  get  his  bill  found  without  the  assistance  of 
the  shorthand  writer* 

Chambers  then  moved  toat  the  recognizances  might,  under  the  cir- 
cumstances, be  enlarged  to  a  future  session  of  the  Central  Criminal 
Court.  As  the  statute  directs  the  judge  at  Nisi  Prius,  in  cases  like 
the  present,  to  take  the  recognizances  for  the  next  session  of  the 
court  at  which  the  trial  is  to  take  place,  it  seems  doubtful  whether 
that  court  has  power  to  enlarge  them. 

On  this  point  the  court  granted  a  rule,  returnable  next  day. 

AtkinsoHj  the  next  day,  no  one  appearing  to  show  cause,  moved  to 
make  the  rule  absolute. 

of  such  prosecution  shall  and  are  hereby  required  to  be  allowed  by  the  court  before 
which  any  person  shall  bo  prosecuted  or  tried  in  pursuance  of  such  direction  as  afore- 
said, unless  such  last-mentioned  court  shall  specially  oUierwise  direct" 
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[Pollock,  C.  B.  .We  have  no  jurisdiction  in  this  matter;  the 
recognizances  are  not  in  this  court.] 

They  were  taken  by  an  officer  of  this  court  by  direction  of  the 
judge  who  tried  the  cause,  who  is  now  sitting  on  the  bench,  and 
must  necessarily  have  power  over  them.  Unless  further  time  be 
granted  for  drawing  the  indictment,  no  counsel  could  draw  it  pro- 
perly. 

[roLLOCK,  C.  B.  Your  application  is  to  the  Barons  of  the  Ex* 
chequer.  The  Court  of  Nisi  Prius  is  a  different  court,  and  conse- 
quently the  circumstance  that  one  of  us  happens  to  be  the  judge  who 
tried  the  cause  has  nothing  to  do  with  the  present  question. 

Parke,  B.  There  ought  to  be  a  power  somewhere  to  respite  these 
recognizances.  No  such  power,  however,  resides  in  this  court  Be- 
fore the  present  statute,  when  directions  to  prosecute  a  witness  were 
given  by  a  judge  sitting  at  Nisi  Piius,  was  there  any  provision  rela* 
tive  to  recognizances  ? 

Greavesy  amicus  curia.  The  old  statute  contained  none.  The 
recognizances  were  transmitted  with  the  man  and  the  depositions. 
In  the  present  case,  as  the  parties  are  all  bound  over  to  appear  at  the 
Central  Criminal  Court,  that  court  can  easily  deal  with  the  whole 
matter,  whether  the  recognizances  are  there  or  not. 

Martin,  B.  I  remember  a  case  at  Liverpool,  where  Rolfe,  &, 
committed  a  man  for  perjury.    He  sent  for  a  justice  of  the  peace.] 

Pollock,  C.  B.  We  have  no  authority  to  deal  with  this  matter  at 
all.  That  is  enough  to  dispose  of  the  preseift  rule.  If  we  were  to 
suggest  an  application  to  any  other  quarter  we  should  be  travelling 
out  of  our  duty. 

Alderson,  B.  We  do  not  say  that  you  will  be  right  if  you  go  to 
the  Central  Criminal  Court,  but  only  that  you  are  wrong  in  coming 
here. 

Parke,  B.  The  statute  does  not  say  what  is  to  be  done  with  the 
recognizances  which  it  directs  to  be  taken.  The  object  of  this  enact* 
ment  was  to  afford  greater  facilities  to  indictments  for  perjury ;  and 
with  this  view  it  provides  that  a  judge  may,  when  he  sees  fit,  dfirect  a 
prosecution,  compel  the  parties  to  enter  into  recognizances,  and  give  a 
certificate  to  enable  the  prosecutor  to  obtain  his  costs  of  prosecution. 
In  the  present  case  therefore  it  is  sufficient  for  us  to  say,  that  this 
recognizance  having  been  taken  under  a  special  power  given  by  a  sta- 
tute which  contains  no  provision  to  return  it  to  this  court,  we  have 
no  power  over  it.  Ruk  discharged. 
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Watson  v.  Poulson.* 

December  1, 1851. 

F^atid  ^  Evidence  —  Postdated  Check, 

If  a  man  tells  an  nntrnth,  Icnowing  it  to  be  rach,  in  order  to  induce  another  to  alter  bin  condi* 
tion,  who  does  accordingly  alter  it,  and  thereby  sustains  damage,  the  party  making  tibe 
false  statement  is  liable  in  an  action  for  deceit,  althoagh  in  making  the  false  representation 
no  fraud  or  injory  was  intended  by  him. 

A  postdated  check  on  a  bank  is  not  absolately  roid :  if  |Niid  without  knowledge  of  the  false 
date  the  payment  is  good :  and  though  not  admissible  m  evidence  to  prove  a  contract,  may 
be  used  to  shew  fraud. 

This  was  an  action  of  tort  to  recover  the  sum  of  46/.,  brought  in 
the  County  Court  of  Wiltshire,  holden  at  Melksham,  by  the  respondent 
Poulson,  against  the  appellant  Watson  and  a  person  of  the  name  of 
Sartain*     The  summons  and  particulars  alleged  that  Watson  drew  a 

I>ostdated  check  for  46/.  on  the  North  Wilts  Banking  Company  in 
iavor  of  Sartain,  who  delivered  it  to  the  plaintiff  in  part  payment  for 
118  sheep :  that  the  defendants,  craftily  and  fraudulently  intending  to 
defraud  and  deceive  the  plaintiffs  and  deprive  him  of  the  sheep,  did  U7t7- 
fully^  knowinglyy  and  fraudulently  draw  up,  concoct,  and  utter  to  him 
a  certain  check  for  46/.,  with  intent  to  defraud  and  deceive  him :  that 
Sartain  did  utter,  dispose,  put  off,  and  pass  the  check  to  the  plaintiff, 
the  defendants  well  knowing  that  the  check  was  void  and  of  no  value, 
whereby  the  plaintiff  was  induced  to  deliver  up  the  sheep  to  Sartain  : 
that  Watson,  well  knowing  that  the  plaintiff  had  been  defrauded  and 
deprived  of  the  sheep  in  the  manner  aforesaid,  directed  the  bank  not 
to  pay  the  check,  which  was  refused  in  consequence  thereof  when 
presented,  &c  • 

At  the  trial  the  following  state  of  facts  appeared  in  evidence.  On 
the  2nd  May,  1851,  the  plaintiff,  at  the  instance  of  the  defendant  Sar- 
tain, agreed  to  sell  him  120  sheep  at  255.  a  head,  ready  money.  Of 
this  sum  100/.  10s.  was  paid  on  the  10th ;  and  on  the  19th,  two  of  the 
sheep  having  been  objected  to  on  inspection,  the  agreement  was  con- 
cluded for  the  remaining  118.  In  payment  of  the  residue  Sartain 
offered  a  check  for  46/.  drawn  by  Watson  on  the  North  A^ts  Bank 
at  Melksham.  The  plaintiff,  who  was  unable  to  read  writing,  said  he 
knew  nothing  about  checks,  to  which  Sartain  replied  that  it  was  good 
for  1000/.,  and  that  if  the  plaintiff  took  it  to  the  North  Wilts  Bank  it 
was  as  good  as  money.  The  plaintiff  then  said  if  it  was  Watson's 
check  he  would  take  it,  and  the  defendant  gave  him  a  sovereign  to 
make  up  the  amount.     On  the  next  day  the  plaintiff  presented  the 

>  15  Jur.  nil.  Coram  Parke,  Alberson,  Platt,  and  Martin,  BB.  This  case 
was  heard  at  the  Sittings  in  Banc  after  Michaelmas  Term.  On  its  being  called  on,  it 
was  remarked  that  there  were  more  than  two  judges  present,  whereupon  the  court 
referred  to  the  language  of  the  13  &  14  Vict  c.  61,  s.  14,  that  appeals  from  the 
county  coui*t8  are  to  be  heard  out  of  term,  by  "  two  or  more  puisne  judges'*  of  any  of 
the  superior  courts  of  coaunon  law  at  Westminster 
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check  at  the  bank,  when  payment  was  refused  on  account  of  its  being 
postdated,  and  he  was  desired  to  call  on  the  27th,  the  day  on  which 
It  bore  date.  On  the  26th,  Sartain  begged  the  plaintiflf  to  hold  the 
check  for  four  or  five  days  or  a  week,  which  the  plaintiflf  refused,  say- 
ing that  if  he  had  known  the  check  was  postdated  Sartain  should 
not  have  had  the  sheep.  On  the  27th  the  plaintHf  again  presented 
the  check  for  payment,  and  was  told  that  it  was  stopped  altogether. 
On  the  9th  June,  the  plaintiff  saw  the  defendant  Watson,  and  asked 
what  he  was  to  do  with  the  check ;  upon  which  Watson  produced  a 

!>aper  which  he  said  was  an  agreement  between  himself  and  Sartaia 
or  so  many  sheep.  The  plaintiff  said  he  had  nothing  to  do  with  an 
agreement  which  Watson  bad  drawn  up  to  get  his,  the  plaintiff's, 
property.  Watson  said  he  might  do  as  he  liked — that  he  should  not 
pay  him.     The  check  was  on  unstamped  paper,  as  follows: — 

•*  No.  1314.  "  MelkshA]ii,^]kfsj  S7,  1851. 

<'  The  North  Wilts  Banking  Company,  Melksham..    Pay  Mr.  James 
Sartain  or  bearer  forty-six  pounds. 
« je46."  «  Thobias  Watsow. 

The  agreement  was  in  these  words : — 

'*  Holt,  May  19, 1851. 

^  Memorandum.  I  do  agree  to  sell  Mr.  Thomas  Watson  fifty 
sheep  at  the  sum  of  IL  per  head,  and  Mr.  Watson  do  agree  to  give 
up  the  sheep  to  me  by  my  paying  him  back  on  Thursday  next  forty- 
six  pounds.  James  Sartain." 

It  was  proved  that  Watson  was  aware  that  the  plaintiff  was  no 
scholar;  and  it  was  also  proved  that  Sartain  had  offered  the  sheep  for 
sale,  and  refused  25s.  6cL  a  head  for  them.  Sartain  did  not  deliver 
the  fifty  sheep  to  Watson  according  to  his  agreement,  and  the  46L 
remained  whoUy  unpaid  to  the  plaintiff.  On  this  state  of  facts  four 
objections  were  taken  by  the  attorney  of  the  defendant  Watson :  first, 
that  the  sunimons  and  particulars  disclosed  an  indictable  offence,  and 
that  the  plaintiff  could  not  proceed  for  damages  in  an  action  at  law 
until  he  had  first  prosecuted  the  defendants  to  conviction  in  a  crimi* 
nal  court ;  secondly,  that  the  cheqk  was  not  void  as  alleged  in  the 
summons  and  particulars,  but  only  inadmissible  in  evidence  for  want 
of  a  stamp ;  thirdly,  that  the  check  was  inadmissible  in  evidence  for 
any  purpose  whatever  for  want  of  a  stamp ;  fourthly,  that  Watson 
*wa8  justified  in  stopping  the  check,  the  consideration  tor  which  it  was 
given  having  failed.  The  judge  overruled  the  objections ;  and  directed 
the  jury  to  consider  whether  the  plaintiff  had  been  induced  by  fraud- 
ulent contrivance  or  misrepresentation  to  part  with  his  property  to 
Sartain  for  an  illegal  and  void  instrument,  believing  it  to  be  an  avail- 
able security  and  equivalent  to  cash.  And  he  drew  the  attention  of 
the  jury  to  the  evidence  as  applicable  to  the  defendants  severally — as 
presenting  a  case  of  gross  and  premeditated  fraud  on  the  part  of  Sar- 
tain, but  affecting  the  other  defendant  in  a  less  aggravated  form ;  as 
to  whom  nevertheless  he  considered  that  having  made  himself  a  party, 
from  whatever  motive,  to  a  fraudulent  transaction,  and  lent  his  aid 
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and  credit  to  the  other  defendant  so  as  to  enable  him  to  affect  a  dis- 
honest purpose,  at  the  same  time  that  he  protected  himself  very  cau- 
tioasly  from  risk,  he  also  mast  be  held  answerable  for  the  loss  and 
injury  sustained  by  the  plaintiff;  that  if  the  scheme  for  obtaining  the 
sheep  had  been  explained  to  the  plaintiff,  the  defendant  Watson  must 
have  been  aware  that  he  would  not  have  parted  with  them,  and  that 
if  the  jury  were  of  that  opinion  they  would  return  a  verdict  for  the 
plaintiff  as  against  both  defendants.  The  questions  for  the  opinion  of 
the  court  were  —  first,  whether  the  several  objections  above  stated  on 
behalf  of  the  defendant  Watson  were  rightly  overruled;  secondly, 
whether  under  the  circumstances  the  judge  was  right  in  allowing  the 
case  to  go  to  the  jury  as  against  Watson.  If  the  court  should  be  of 
opinion  that  the  said  several  objections,  or  such  of  them  as  were 
material,  were  rightly  overruled,  and  that  the  jury  were  rightly 
directed  in  point  of  law,  then  the  verdict  to  be  entered  for  the  plain- 
ti^f;  but  if  tll6  court  should  be  of  a  contrary  opinion,  then  a  nonsuit 
to  be  entered. 

EL  Hill,  for  the  appellant,  was  proceeding  to  contend  that  there 
was  no  evidence  as  against  the  defendant  Watson,  when* the  court 
called  on 

Orowder,  for  the  respondent  The  chief  question  for  the  court  is, 
whether  Watson  was  not  guilty  of  a  legal  fraud.  The  judge  of  the 
County  court  thought  he  was,  and  that  ruling  is  in  accordance  with 
the  principle  laid  down  in  Polhitt  v.  Walter,  3  B.  &  Ad.  114.  In  that 
case  a  bill  having  been  presented  for  acceptance  at  the  office  of  the 
drawee  during  his  absence,  a  person  who  lived  in  the  same  house 
with  him  wrote  an  acceptance  on  it  as  by  procuration  of  the  drawee. 
This  was  done  under  assurance  that  the  bill  was  regular,  and  the 
belief  that  the  acceptance  would  be  sanctioned  and  the  bill  paid  by 
mm.  The  bill  having  been  dishonored,  an  indorsee  sued  the  drawee 
and  was  nonsuited;  whereupon  he  sued  the  person  who  accept- 
ed it,  in  an  action  for  falsely,  fra/udulently,  and  deceitfully  repre- 
senting that  he  was  authorized  to  accept  the  bill  by  procuration; 
and  it  was  held  that  the  action  lay,  though  the  jury  negatived  all 
fraud  in  fact  The  court  there,  in  delivering  judgment,  say,  "  If  a 
representation  is  made  which  the  party  making  it  knows  to  be  untrue, 
and  which  is  intended  by  him,  or  which,  from  the  mode  in  which  it 
is  made,  is  calculated,  to  induce  another  to  act  on  the  faith  of  it,  in 
such  way  as  that  he  may  incur  damage,  and  that  damage  is  actually 
a  wilful  falsehood  of  such  a  nature  is,  in  the  legal  sense  of  the  word, 
afraud.^^  That  case  is  even  stronger  than  the  present;  for  there  the 
party  had  no  intent  to  defraud. 

[Alderson,  B.  Dr.  Dodd  had  no  such  intent  in  the  forgery  for 
which  he  was  hanged.  What  is  the  wilful  feilsehood  of  Watson  in 
this  case  ?] 

He  intrusts  his  postdated  check  to  another  person  to  enable  him 
to  impose  on  an  illiterate  man,  and  induce  him  to  part  with  his 
sheep,  and  afterwards  stops  tiie  payment  of  the  check. 
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[Parke,  B.     A  postdated  check  is  not  void. 

±L  ISll  here  referred  to  Dawson  v.  Macdonald^  2  M.  &  W.  26,  and 
Field  y.  Woods,  7  Ad.  &  El.  114.1 

-  Alderson,  B.  If  the  postdating  a  check  be  a  fraud,  it  is  done 
every  day  in  London.  A  man  who  draws  a  check  on  a  Sunday 
usually  dates  it  for  the  Monday.] 

One  of  the  points  stated  in  the  case  is,  that  the  county  court 
judge  held  the  postdated  check  void. 

[Parke,  B.  What  evidence  is  there  that  Watson  knew  what  was 
to  be  dorje  with  this  check  ?] 

It  was  at  least  a  question  for  the  jury,  whether  he  and  Sartain  had 
not  acted  in  concert  to  get  possession  of  the  sheep  fix>m  the  plaintifE 
Even  if  the  court  should  think  there  is  no  case  against  Watson,  a 
nonsuit  cannot  be  entered,  for  Sartain  is  liable,  and  is  no  party  to 
this  appeal. 

Parke,  B.  I  think  the  judge  of  the  county  cotCrt  was  wrong  in 
leaving  this  case  to  the  jury  in  the  manner  he  did.  The  question 
depends  on  what  is  the  legal  definition  of  fraud.  In  Polhill  v.  WiUier 
we  held,  for  I  was  party  to  the  judgment  in  that  case,  that  the  telling 
an  untruth,  knowing  it  to  be  an  untruth,  with  intent  to  induce  a  man 
to  alter  his  condition,  and  his  altering  his  condition  in  consequence, 
whereby  he  sustains  damage,  fulfils  all  the  requisites  to  support  an 
action  for  deceit  Now  Polhill  v.  Waiter  was  a  case  of  that  kind; 
for  the  person  who  wrote  the  acceptance  on  the  bill  knew  that  he  had 
no  authority  firom  the  drawee  to  do  it,  and  must  have  been  taken  to 
know  that  every  one  would  give  credit  to  that  acceptance,  for  every 
man  is  supposed  to  contemplate  the  effect  of  his  own  acts ;  and  al- 
though not  guilty  of  any  great  moral  misconduct,  seeing  that  he  fully 
expected  that  what  he  did  would  be  ratified,  still  as  that  was  not  done 
he  was  liable  in  an  action  for  deceit  But  all  that  is  utterly  inappli- 
cable in  the  present  case,  for  here  was  no  false  representation  of  fact, 
neither  is  there  the  slightest  foundation  for  a  charge  of  conspiracy 
against  these  defendants.  With  respect  to  Watson,  this  is  not  like 
the  case  of  a  man  giving  a  check  on  a  bank  where  he  has  no  assets ; 
he  only  gave  a  postdated  check,  which,  as  it  appears  to  me,  he  had 
no  intention  in  the  first  instance  to  prevent  being  paid,  and  which 
would  have  been  paid  if  the  other  party  had  got  the  sheep.  I  think 
there  is  not  a  shadow  of  a  case  of  fraud  as  against  Watson,  and  con- 
sequently the  judge  of  the  county  court  ought  not  to  have  left  the 
case  to  the  jury  as  against  him.  If  it  were  necessary  to  decide  the 
point,  I  should  also  say,  that  I  do  not  think  there  was  any  case 
against  Sartain  either,  and  that  the  plaintiff's  remedy  was  by  action 
for  goods  sold  and  delivered  With  respect  to  the  other  objections. 
There  is  nothing  in  the  first  Then  as  to  the  second  —  a  postdated 
check  is  not  absolutely  void  It  is  defective  for  want  of  a  stamp, 
and  subjects  the  parties  to  a  penalty,  but  if  the  banker  pays  it  with- 
out knowledge  of  the  false  date,  tiie  payment  is  good.     As  to  the 

1  See,  however,  the  language  attributed  to  the  court  in  SearU  v.  Norton,  9  M.  &  W. 
S09. 


COURT   OF   EXCHEQUER,  1851.  089 

Pepper  v.  Chambers. 


third  —  there  can  be  no  doubt  that  the  postdated  check  was  ad- 
missible in  evidence  to  prove  fraad,  although,  like  any  other  instru- 
ment not  duly  stamped,  it  could  not  be  used  to  establish  a  valid  con- 
tract. Then,  as  to  Watson's  stopping  payment  of  the  check,  he  was 
justified  in  doing  so,  in  consequence  of  the  consideration  for  it  hav- 
ing failed,  for  he  eJcpected  that  the  sheep  would  have  been  delivered. 
A  nonsuit  must  therefore  be  entered,  according  to  the  rule  we  laid 
down  this  morning,  (see  Robinson  v.  Lawrence^  15  Jur.  posi^  p.  596, 
1087) ;  the  appellant  must  have  his  costs  of  appeal. 

The  other  three  Barons  concurring. 

Appeal  aUowedi  with  costs. 


Pepper  t;.  Chambers.^ 

January  12,  1852. 

14  4*  15  Tict  c.  99yS.6 — Inspection  of  Documents. 

In  An  action  against  a  director  of  a  jolnt-tftock  company  completely  irglstcrcd,  to  receive 
money  due  for  services  rendered  to  the  company,  tne  plaintiff  made  imdayit  that  thero 
was,  as  he  believed^  in  the  possession  of  the  company  and  of  its  directors,  a  book  or  booka 
containing  minutes  of  the  resolations,  orders,  and  proceedings  of  the  directors  of  the  com- 
pany and  of  the  committees  thereof;  and  that  he  was  advMl  that  it  might  be  necessary 
that  the  said  minutes  or  some  parts  thereof  should  be  adduced  on  the  trifu  of  the  cause,  a* 
evidence  on  his  part ;  that  without  an  inspection  and  copy  thereof  he  could  not  safely  pro^ 
cecd  to  trial ;  and  that  he  had  no  copy  thereof  in  his  possession  or  control,  or  any  certain 
information  aa  to  the  contents :  — 

HM^  that  this  affidavit  was  insufficient  to  obtain  an  inspection  of  those  docnments  under  tha 
14  &  15  Vict,  c  99,  s.  6. 

Quore,  whether  inspection  under  the  14  &  15  Yict  c.  99,  s.  6,  ought  to  be  granted  of  docu- 
ments tendine  solely  to  establish  the  case  of  the  party  against  whom  me  application  is 
made :  and  should  not  be  confined  to  such  as  tend  to  establish  that  of  the  applicant :  and 
if  the  latter,  whether  it  should  be  confined  to  such  as  tend  to  establish  that  case  in  the  first 
instance,  or  extends  to  such  as  it  is  intended  to  use  in  reply  to  a  case  which  the  applicant 
knows  will  be  set  up  by  his  adversary  % 

In  this  case  an  application  was  made  to  Martin,  B.,  at  chambers^ 
under  the  14  &  15  Vict  c.  99,  s.  6,  on  an  affidavit  of  the  plaintiff, 
which  stated  that  in  the  year  1848,  a  company  was  formed  and  pro- 
visionally registered,  under  the  title  of  "  The. Christian  Mutual  Assur- 
ance Society  and  Aged  Ministers'  Fund,"  subsequently  called  "  The 
Union  Mutual  Life  Assurance  Society,"  and  afterwards  completely 
registered  as  "The  Union  Mutual  Liife  Assurance  and  Guaranty 
Society : "  that  the  defendant  was  registered  as  one  of  the  first  direct- 
ors of  the  company,  and  still  continued  such  director.  The  affidavit, 
after  stating  that  the  present  action  was  brought  for  the  recovery  of 
certain  sums  of  money  due  to  the  plaintiff  for  services  rendered  by 
him  as  secretary  and  otherwise  to  the  company,  proceeded  as  fol* 

1 16  Jur.  19. 

VOL.  VII.  50 
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lows : — '<  And  this  deponent  further  saith  that  there  is,  as  this  depo- 
nent believes,  in  the  possession  of  the  said  company  and  of  the 
diTectofB  thereof,  a  book  or  books  containing  minutes  of  the  resolu- 
tions, orders,  and  proceedings  of  the  directors  and  provisional  directors 
of  the  said  company,  and  of  the  conmiittees  thereof;  and  this  deponent 
is  advised  that  it  may  be  necessary  that  the  said  minutes  or  some 
parts  thereof  should  be  adduced  on  the  trial  of  this  action  as  evidence 
on  the  part  of  the  deponent,  and  that  without  an  inspection  and  copy 
thereof  this  deponent  cannot  safely  proceed  to  the  trial  of  this  action ; 
and  this  deponent  further  saith  that  he  has  no  copy  of  the  said  mi- 
nutes in  his  possession  or  control,  or  any  certain  information  as  to  the 
contents  thereof,  or  any  part  thereofl"  The  defendant  made  an  affi- 
davit denying  the  above  facts ;  and  the  case  having  been  argued  and 
some  authorities  in  chancery  cited,  Martin,  B.,  refused  to  make  an 
order. 

Barsiow  in  Michaelmas  Term  brought  the  matter  before  the  court, 
citing  Lopez  v.  Deacon^  6  Beav.  254 ;  and  obtained  a  rule  calling  on 
the  defendant  "to  shew  cause  why  he  should  not  produce  ta  the 
plaintiff,  or  his  attorney,  and  permit  them  or  either  of  them  to  inspect 
and  take  a  copy  of  all  books  containing  minutes  or  particulars  of  the 
resolutions,  orders,  and  proceeding  of  the  directors  and  provisional 
directors  of  the  company,  and  also  of  all  the  committees  of  such 
directors  and  provisional  directors ;  or  why  the  defendant  should  not 
set  out  upon  affidavit  in  this  cause,  according  to  the  practice  of  the 
court  of  chancery,  the  contents  of  the  said  several  books  as  afore- 
said." 

This  rule  was  now  argued  before  Pollock,  C.  B.,  Parke,  Alderson, 
and  Martin,  BB. 

Lush  shewed  cause,  and  designated  the  present  as  a  fishing  appli- 
cation ;  contending  that  the  affidavit  on  which  it  was  made  disclosed 
no  grounds  on  which  the  court  could  grant  an  inspection  under  the 
statute ;  but  that  if  it  even  did,  it  was  answered  by  the  affidavit  on 
the  other  side. 

Barstow  was  heard  in  support  of  the  rule. 

In  the  course  of  the  argument,  Alderson,  B.,  observed,  that  the 
power  conferred  by  this  statute  on  courts  of  common  law  and  the 
judges  of  those  courts,  to  grant  inspection  of  documents  in  the  custody 
or  under  the  control  of  the  opposite  party,  is  limited  by  the  words  of 
the  statute  to  "  aU  cases  in  which  previous  to  the  passmg  of  this  act 
a  discovery  might  have  been  obtained  by  filing  a  bill,  or  by  any  other 
proceeding  in  a  court  of  equity,  at  the  instance  of  the  party  making 
application  to  the  said  court  or  judge ; "  and  stated  it  to  be  an  esta- 
blished rule  in  those  courts,  to  grant  discovery  or  inspection  of  such 
documents  only  as  tend  solely  to  establish  the  case  of  the  applicant, 
and  never  of  such  as  tend  to  establish  that  of  his  adversary. 


COURT  OP  EXCHEQUER,  1851.  691 

"  Hfll  V.  FhUp.  I 

Pollock,  C.  B.  It  will  not  be  necessary,  in  the  present  case,  to 
discuss  the  rules  of  courts  of  equity  on  the  subject  referred  to  by  my 
brother  Alderson ;  for  we  think  the  plaintifTs  affidavit  insufficient  in 
itself.  If  the  plaintiff  were  to  succeed  on  such  an  affidavit  as  this, 
the  papers  of  every  person,  either  in  business  or  out  of  it,  would  be 
accessible  to  any  person  who  chooses  to  bring  an  action,  and  swear 
that  some  one  has  advised  him,  not  even  swearing  that  he  believes 
that  advice  to  be  well  founded,  that  there  are  books  in  the  possession 
of  the  opposite  party  which  may  be,  nOt  will  be,  necessary  to  the 
establishment  of  the  case  of  the  party  applying. 

Alderson,  B.,  referred  to  BoUon  v.  The  Corporation  of  Liverpool^ 
1  My.  &  K.  88,  to  shew  that  in  equity,  inspection  will  only  be  granted 
of  documents  tending  to  establish  the  applicant's  original  case. 

Martin,  B.  Suppose  a  claim  for  a  debt,  and  the  defence  a  release 
executed,  to  which  the  plaintiff's  answer  is,  that  the  release  was 
either  obtained  by  £raud  or  for  some  other  reason  not  binding  on  hinii 
he  surely  could  obtain  a  discovery  in  equity  of  all  documents  tending 
to  shew  those  facts,  and  thus  rebut  the  case  he  expects  will  be  set  up 
by  the  defendant  Rule  discha/rsced^  with  costs 


Hill  v.  Philp.^ 

Jannaiy  31,  1852. 

14  4*  1«$  yicU  e.  99,  s.  6 — AupecHon  of  Documents— -Oostt-^Lunacjf'^ 

8^9  Ftc^  c.  100. 

Where  inspectioii  is  mnted  under  the  14  &  15  Vict  c.  99,  8. 6,  of  docmnents  in  the  coBtody 
or  nnder  the  control  of  an  opposite  party,  the  costs  of  such  inspection  mnst  be  paid  by  Oi 
party  seeking  it 

In  an  action  against  the  licensed  keeper  of  a  private  Lnnatic  Asylnm,  nnder  the  8  &  9  ^ct 
c.  100,  by  a  penon  who  had  been  confined  in  it  as  a  lunatic,  for  mismanaeement  and  im- 
proper treatment  of  him  while  a  patient  there :  the  conrtj  on  application  by  the  plaintiff, 


sions  and  Book  of  Entries  having  been  consented  to,)  together  with  the  Order  and  Medical 
certificate  nnder  which  the  plaintiff  was  admitted  into  the  establishment  as  a  patient  The 
inspection,  however,  was  ordered  to  be  conducted  before  Ihe  master,  who  should  seal  up, 
umnspected,  all  parts  of  the  aboye-mentioned  books  not  relating  to  the  plaintiff*s  case. 
Inspection  was  also  eranted  of  certain  letters  to  the  defendant  from  the  commissioners  ia 
Innacy  and  the  wife  of  the  plaintiff;  those  only  to  be  inspected  which  gave  information  as 
to  the  state  of  the  plaintiff  or  suggestions  as  to  the  mode  of  treatment ;  the  master  to  de* 
tennlne  which  of  those  produced  was  to  be  so  considered. 

Bovill,  on  the  27th  January,  moved  for  a  rule  to  rescind  an  order 
made  b^  Martin  B.,  at  chambers,  under  the  14  &  15  Vict.  c.  99,  s.  6, 
for  the  inspection  of  documents  in  the  custody  or  under  the  control 

1  16  Jar.  90. 
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ci  the  defendant.  The  action  was  brought  against  the  defendant  as 
licensed  keeper  of  a  private  lunatic  asylum,  under  the  8  &  9  Vict, 
c.  100,  **  for  the  regulation  of  the  care  and  treatment  of  lunatics ;"  by 
the  plaintiff,  who  had  been  confined  in  it  as  a  lunatic,  for  mismanage* 
meni  and  improper  treatment  of  him  while  a  patient  there.  Plea— 
the  general  issue,  by  statute.  The  documents  of  which  inspection 
was  required  were  —  First,  "  The  Book  of  Admissions,"  kept  in  com* 
pliance  with  the  8  &  9  Vict.  c.  100,  s.  50,  which  directs  every  pro- 
prietor or  superintendent  who  shall  receive  any  patient  into  any 
licensed  house,  to  keep  a  book  called  ^'  The  Book  of  Admissions," 
imposes  a  penalty  in  case  of  neglect,  and  constitutes  the  making  an 
tmtrue  entry  therein  a  misdemeanor;  and  by  section  51  the  form  of 
each  patient's  disorder  is  to  be  entered  in  that  book  by  the  medica) 
attendant.  Secondly,  '<  The  Book  of  Entries "  of  the  removal  and 
discharge  of  patients,  required  to  be  kept  by  section  54,  under  pain  of 
a  misdemeanor.  Thirdly,  '^  The  Medical  Visitation  Book,"  under  the 
59th  section,  which  requires  the  physician,  surgeon,  or  apothecary 
keeping  or  residing  in  or  visiting  any  licensed  house,  to  enter  and 
sign  in  a  book  to  be  called  ^'  The  Medical  Visitation  Book,"  a  report 
shewing  the  date  thereof,  and  also  the  number,  sex,  and  state  of 
health  of  all  the  patients,  the  name  of  every  patient  under  restraint  or 
in  seclusion,  or  under  medical  treatment,  &c.,  under  penalty  of  20/,, 
any  untrue  entrv  to  be  a  misdemeanor.  Fourthly,  "  The  Case  Book," 
under  section  60,  in  which  the  physicians,  &c.,  axe  required  from  time 
to  time  to  make  entries  of  the  mental  state  and  bodily  condition  of 
each  patient,  together  with  a  correct  description  of  the  medicine  and 
other  remedies  prescribed  for  the  treatment  of  his  disorder,  &c.,  under 
a  penalty  of  lOL  Fifthly,  «  The  Visitors'  Book,"  under  section  66, 
for  the  result  of  the  inspection  and  inquiries  of  the  visiting  commis- 
sioners and  visitors.  And  sixthly,  "  The  Patients'  Book,"  under  the 
same  section,  containing  thek  observations  respecting  the  state  of 
mind  or  body  of  any  patient.  Inspection  was  likewise  required  of 
the  order  ana  medical  certificate  required  by  section  45  of  the  statute, 
under  which  the  plaintiff  was  admitted  into  the  establishment  as  a 
patient ;  aa  well  as  of  certain  letters  from  the  wife  of  the  plaintiff  and 
the  commissioners  in  lunacy.  Martin  B.,  on  meddng  the  order, 
directed  the  inspection  to  be  carried  on  before  the  master,  who  was 
to  seal  up,  uninspected,  all  parts  of  the  above-mentioned  books  not 
relating  to  the  plaintiff's  case. 

Bovillj  on  moving  the  rule,  said  there  would  be  no  objection  to 
produce  the  Book  ol  Admissions  and  the  Book  of  Entries ;  but  ob- 
jected to  the  production  of  the  other  books  on  three  grounds.  First, 
that,  quoad  them,  the  application  was  a  mere  fishing  one,  to  find  out 
the  defence.  In  courts  of  equity,  inspection  was  grantable  of  such 
documents  only  as  tended  to  support  the  applicant's  own  case,  and 
not  that  of  his  adversary ;  Bolton  v.  Tlie  Chrporaiion  of  Liverpool^  1 
My.  &  K.  88 ;  and  since  the  14  &  15  Vict  c.  99,  the  same  principle 
has  been  acted  on  in  courts  of  common  law ;  Rayner  v.  Atnuseriy  15 
Jur.  1060.      Secondly,  that  the  contents  of  the  books  in  question 
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shoald  be  kept  secret  on  grounds  of  public  policy.  It  would  be  in 
the  highest  degree  mischievous,  and  tend  to  jeopardize  the  happiness 
of  families,  if  the  delusions  of  lunatics  were  made  public,  for  they  fre- 
quently make  the  most  unfounded  charges  agaiitst  individuals ;  and 
as  regards  a  recovered  lunatic  himself,  the  being  made  acquainted 
with  the  nature  of  the  malady  under  which  he  labored  would  be  cal« 
cnlated  to  provoke  a  return  of  it.  [To  illustrate  this  he  handed  up 
some  of  the  entries  in  the  books  for  the  inspection  of  the  court] 
Thirdly,  that  the  books  were  of  a  strictly  private  and  confidential 
nature ;  which,  he  contended,  appeared  from  the  following  clause  in 
the  oath  required  by  the  6th,  Idth,  and  23d  sections  to  be  taken  by 
the  commissioners  in  lunacy,  their  secretary  and  clerks,  and  the  assist 
ants  to  the  clerks  of  visitors : — ^^  I  will  keep  secret  all  such  matters 
as  shall  come  to  my  knowledge  in  the  execution  of  my  office." 

Cause  was  to  have  been  shown  in  the  first  instance ;  but  the  court 
intimated  that  a  rule  ought  to  be  granted,  adjourning  the  argument 
on  it  till  the  29tb,  when 

K  James  shewed  cause.  All  these  documents  are  relevant  to  the 
questions  in  the  cause — the  plaintiff's  state  of  health  while  in  this 
asylum,  under  the  care  of  the  defendant,  and  the  treatment  of  him  by 
the  defendant.  The  books  sought  to  be  inspected  are  public  docu- 
ments, which  the  defendant  is  required  by  the  statute  to  keep,  the 
contents  of  which  fix  him  with  notice  of  those  facts ;  and  we  do  not 
ask  to  inspect  any  other  portion  of  them ;  or  any  lettqps  which  do  not 
bear  on  those  subjects.  Then,  as  regards  the  books  of  this  asylum, 
it  is  contended  that  the  delusions  and  treatment  of  lunatics  ought  to 
be  kept  concealed  on  grounds  of  a  quasi  public  policy ;  but  according 
to  that  argument,  commissions  of  lunacy  ought  to  be  conducted  in 
private. 

(Parke,  B.  Besides,  those  matters  will  be  disclosed  at  the  trial.] 
t  is  said,  however,  that  the  entries  in  those  books  are  confidential 
communications ;  and  the  oath  of  the  commissioners  of  lunacy  and 
some  other  officers  is  appealed  to  in  proof  of  this.  But  that  oath 
contains  a  clause  permitting  disclosure,  ^  when  required  to  divulge 
the  same  by  legal  authority." 

[Pollock,  C.  B.     Yes ;  that  is  so. 

Parke,  B.  Besides,  the  objection  as  to  these  things  being  confi- 
dential, would  come  more  properly  from  the  plaintiff] 

The  reports  of  the  commissioners  in  lunacy  containing  matters  of 
this  nature  are  published ;  and  in  the  present  case  the  confidence,  if 
such  exist,  has  already  been  violated  by  the  disclosure  to  the  attorneys 
on  the  other  side. 

Bovilly  in  support  of  the  rule.  The  general  scope  of  the  8  &  9 
Vict  c.  100,  shews  that  these  books  were  required  by  the  legislature 
to  be  kept  solely  for  the  information  and  guidance  of  the  commis- 
sioners in  lunacy,  and  that  their  contents  were  never  to  be  disclosed 
to  lunatics  themselves  except  in  certain  cases  pointed  out  by  the  act| 
and  under  which  the  present  does  not  come. 

50* 
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[  Alderson,  B.  The  license  is  important  to  shew  that  the  defend* 
ant  is  keeper  of  a  licensed  house  under  the  statute,  and  the  order  fat 
admission  is  to  shew  that  the  plaintijQT  was  received  there  as  a  patienL 
Then  the  medical  certificate  is  notice  to  the  defendant  as  to  what 
ought  to  be  done  with  the  plaintiff!  When  the  question  is,  whether 
a  man  has  been  properly  treated  or  not,  you  must  surely  shew  how 
he  has  been  treated.] 

Besides,  no  person  can  be  required  to  produce  evidence  which  may 
criminate  him.  By  the  56th  section,  '^  if  any  superintendent,  officer, 
nurse,  attendant,  servant,  or  other  person  employed  in  any  licensed 
bouse,  &c.,  shall  in  any  way  abuse  or  ill-treat  any  patient  confined 
therein,  or  shall  wilfully  neglect  any  such  patient,  he  shall  be  deemed 
guilty  of  a  misdemeanor ; "  and  the  home  secretary  is  empowered 
to  direct  the  attorney-general  to  prosecute  on  the  part  of  the  crown 
any  person  who  shall  have  been  concerned  in  the  unlawful  taking  or 
confinement  of  any  of  her  majesty's  subjects  as  an  insane  patienti 
and  likewise  any  person  who  shall  have  been  concerned  in  the  neg« 
lect  or  ill-treatment  of  any  patient  or  person  so  confined.  Now  the 
documents  in  question  might,  if  their  contents  be  as  suggested  by 
the  plaintiff,  subject  the  defendant  to  be  indicted  for  a  misdemeanor 
under  the  act ;  and  the  dedaration  itself  charges  such  a  misde^ 
meaner. 

[Parke,  B.  That  section  only  relates  to  active  ill-treatment  of  tb« 
lunatic ;  by  the  106th  section  all  other  prosecutions  for  oflknces 
against  the  statute  must  be  instituted  by  the  commissioners  or 
visitors,  or  persons  acting  by  their  orders.  The  declaration  lieiQ 
does  not  charge  a  misdemeanor;  it  would  be  fuUv  supported  by 
proof  of  mere  inattention  and  neglect ;  and  as  the  defendant  has  not 
made  affidavit  that  the  production  of  these  documents  would  put 
him  in  danger,  we  will  not  suppose  it.] 

If  inspection  of  these  documents  is  allowed,  the  costs  of  inspection 
ought  to  be  paid  by  the  plaintiff  The  rule  in  equity  is  that  a  dis- 
eovery  must  always  be  made  at  the  cost  of  the  party  seeking  it ;  and 
tiie  effect  of  ^  successful  applioation  like  the  present  i^  to  save  the 
trouble  s^nd  expense  pf  a  bill  in  <^ncery. 

The  Court,  consisting  of  Pollock,  C  B.,  Parke,  Alderson,  and 
Martin,  BB.,  declared  its  intention  of  confirming  the  otdet  of  the 
judge  at  chambers ;  but  adjourned  its  judgment  in  order  to  consider 
the  question  of  costs,  with  the  view  of  laying  down  some  general 
rule  on  that  subject  Our.  adv.  vulL 

The  judgment  of  the  court  on  the  point  reserved  was  now  de- 
livered by 

Pollock,  C.  B.  We  are  of  opinion  that  the  costs  of  inspection 
under  this  statute,  14  &  15  Vict  c.  99,  s.  6,  should  always  be  paid 
by  the  party  seeking  the  inspection ;  such  costs  being  in  general  very 
trifling  indeed.  The  costs  of  the  present  rule  to  be  the  plaintiff's 
costs  in  the  'Cause. 
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The  rule  was  then  dxawa  up  as  follows :  —  The  order  of  Martin, 
B.,  to  stand  :  the  inspection  to  be  conducted  before  the  master :  the 
letters  to  be  inspected  to  be  those  only  giving  information  as  to  the 
state  of  the  plaintiff,  or  suggestions  as  to  the  mode  of  treatment  of 
him :  tiie  master  to  determine  which  of  those  letters  to  be  so  con- 
sidered ;  the  costs  of  the  inspection  to  be  paid  by  the  plaintiff,  and 
those  of  the  application  to  the  court  to  be  the  plaintiff's  costs  in  the 
cause. 


Hewitt  v.  Isham,  Bart^ 

Korember  7,  1851. 

Lease ---^Cfrant-^  Reservation '^  Parol  Leave  and  License  ^^ 

Evidence 

The  ibIlofr|i)g  ttipalatbn  in  a  Ie«se  not  under  soal,  **A3l  tbe  hedges,  trees,  thorn-boshes, 
fences,  with  the  lop  and  top,  aze  zeseryed  to  the  landlord,"  is  evidence  for  the  landlord 
under  a  plea  of  leare  and  hcense  in  an  action  aj^ainst  him  by  his  tenant  for  entering  the 
dose  and  drawing  the  trees,  when  cut  down,  oyer  the  dose. 

Trespass,  for  breaking  and  entering  the  plaintiff's  closes,  drawing 
trees  and  timber  over  them,  laying  trees  and  timber  there,  and  digging 
pits  therein.     Third  plea,  leave  and  license. 

At  the  third  trial,  hetote  Maule,  J.,  at  the  Icust  Northamptonshire 
Summer  Assizes,  the  facts  appeared  to  be  as  follows :  —  The  plaintiff 
was  tenant  to  the  defendant  of  a  farm  under  a  parol  lease,  which  con- 
tained  the  following  amongst  other  stipulations:  ^'All  the  hedges, 
trees,  thorn-bushes,  fences,  with  the  lop  and  top,  are  reserved  to  the 
landlord.''  The  trespass  consisted  in  tne  defendant's  workmen  enter- 
ing upon  the  farm  in  question,  and,  having  cut  down  some  trees, 
digging  sawpits  in  the  land  for  the  purpose  of  sawing  the  timber. 
The  defendant,  in  support  of  tiie  third  plea,  gave,  generally,  evidence 
of  the  acts  having  been  done  by  the  plaintiff's  permission ;  but  relied 
principally  upon  the  above-mentioned  stipulation  in  the  lease.  This 
evidence  was  objected  to  by  the  plaintiff,  but  received  by  the  learned 
judge,  who  directed  the  jury  that  the  stipulations  in  the  lease  afforded 
evidence  of  leave  and  license.  The  jury  found  a  verdict  for  the 
defendant 

Hvmfrey  now  moved  for  a  new  trial,  on  the  ground  of  the  improper 
reception  of  the  evidence,  and  of  misdirection.  The  learned  judge 
misdirected  the  jury.  The  stipulation  in  the  lease  was  not  evidence 
of  leave  and  license,  but  amounted  to  a  reservation,  and  ought  to  have 
been  pleaded  accordingly.  Year  Book,  5  Hen.  7,  fo.  1,  pi.  1,  Bro.  Abr. 
« Licenses,"  64,  pi.  69,  and  Kavanagh  v.  Gudge,  7  Sc.  N.  R.  1025 ; 
I II  ■         ■■  I- ■  1  — ■  .1 ,     ■-     ,       ...  ■  I       ■ 

1  21  Law  J.  Sep.  (k.  b.)  Exch.  35. 
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8.  c.  13  Law  J.  Rep.  (n.  s.)  C.  P.  99.  That  clause  in  the  lease  is  a 
grant,  and  not  leave  and  license. 

[Parke,  B.    It  does  not  operate  as  an  easement,  as  it  is  not  by  deed.] 

If  it  is  not  a  grant,  it  is  nothing. 

[Parke,  B.  JVbod  v.  LeadbUter^  13  Mee.  &  W.  838 ;  s.  c.  14  Law 
J.  kep.  (n.  8.)  Ezch.  161,  is  in  point  The  demise  was  not  by  deed ; 
it  is  nothing  but  a  license  to  the  defendant  to  enter  from  tiine  to  time.] 

It  is  a  defective  grant. 

[Parke,  B.  It  most  operate  in  some  way  or  other.  It  is  a  parol 
authority  to  the  defendant  to  cut  down  the  trees.  It  cannot  operate 
as  an  easement,  as  it  is  not  under  seal ;  why  may  it  not  operate  as  a 
license  ?  besides,  independently  of  this  document,  there  is  abundant 
evidence  of  a  license.] 

Pollock,  C.  B.  There  will  be  no  rule  in  this  case.  The  lease  is 
not  bv  deed,  and  the  stipulation  cannot  be  considered  as  a  grant. 
But  if  it  had  been  by  deea,  jind  had  amounted  to  a  reservation,  there 
would  be  an  implied  powef  for  the  defendant  to  enter  and  take  away 
the  trees  after  they  had  been  cut  It  in  fact,  however,  operates  as  a 
license,  and  is  as  extensive  as  a  grant  The  judge  was  right  in  saying 
that  this  was  evidence  of  leave  and  license. 

Parke,  B.  I  am  of  the  same  opinion.  The  learned  judge  was 
right  in  saying  that  this  clause  in  the  lease  was  evidence  of  leave  and 
license.  It  cannot  operate  as  a  grant  If  the  trees  were  excepted  out 
of  the  lease,  the  lessor  had  a  right  to  go  upon  the  land  and  enjoy  the 
trees  and  cut  them  down.  If  indeed  he  saws  them  upon  the  lands 
and  leaves  them  an  unreasonable  time,  he  does  more  than  he  is  justi* 
fied  in  doing,  and  is  liable  to  an  action.  But  here  the  act  in  Question 
was  done  by  virtue  of  a  parol  leave  and  license. 

Alderson,  B.,  and  Platt,  B.,  concurred.  Rule  refused. 


COUNTY  COURT  APPEAL. 

SoBiNSON  V.  Lawrence.^ 
December  1, 1851. 

County  Oourt — Plaintiff ^s  Bight  to  be  nonsuited'—  Costs  of  JppeaL 

In  an  action  in  a  connty  court  the  plaintiff  retains  the  common  law  piivil^ge  of  electing  to  be 
noDsoited,  at  any  time  before  the  jodge  giyes  his  yerdict 

In  appeals  from  oonntjr  conrts  brought  in  the  coort  of  excfaeqner,  the  snooessfol  party  in  the 
appeal  will,  as  a  general  rule,  hare  costs. 

1  21  Law  J.  Rep.  (n.  s.)  Exch.  86;  15  Jur.  1087.     0mm  Fabkx,  R,  and 
Martin,  B. 
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Robinson  9.  Lawrence. 

This  was  an  appeal,  by  the  defendant,  from  the  decision  of  the 
County  Court  of  Hertfordshire.  The  plaintiff  claimed  50/.  for  money 
bad  and  received,  abandoning  the  excess  of  his  cause  of  action.  The 
defendant  relied  on  a  sct-ofL  The  judge  (without  a  jury)  heard  the 
evidence  on  both  sides.  After  taking  time  to  consider,  he  expressed 
an  opinion  that  the  set-off  was  made  out,  and  informed  the  plaintiff 
that  instead  of  allowing  a  verdict  to  pass  against  him,  he  might  if  he 
thought  fit,  be  nonsuited.  The  defendant  objected  that  the  judge  had 
no  power  to  nonsuit,  but  notwithstanding  this  objection  the  judge,  at 
the  request  of  the  plaintiff,  directed  a  nonsuit 

July  10.  Luihy  for  the  appellant  The  question  is,  whether  the 
judge  of  a  county  court  has  power  to  nonsuit  the  plaintiff  when  the 
case  has  been  fuuy  gone  into,  and  the  plaintiff,  at  the  suggestion  of 
the  judge,  wishes  to  retire  from  the  action.  It  is  submitted  that  the 
judge  has  no  such  authority.  It  is  not  given  him  by  the  statute 
9  and  10  Vict  c.  95,  and  the  common  law  power  which  the  superior 
courts  possess  cannot  apply  to  the  county  courts,  for  they  do  not  pro- 
ceed according  to  the  course  of  common  law.  The  defendant  has  an 
interest  in  getting  judgment  in  his  favor,  so  as  to  bar  the  plaintiff 
from  proceeding  in  a  future  action  to  recover  the  excess,  s.  69.  The 
act  gives  the  judge  a  special  power  to  nonsuit,  namely,  when  the 
plaintiff  does  not  prove  his  demand  to  the  satisfaction  of  the  court, 
8.  79,  and  when  satisfactory  proof  is  not  given  to  the  judge  entitling 
either  the  plaintiff  or  the  defendant  to  the  judgment  of  the  court, 
8.  89.  It  seems,  therefore,  to  exclude  the  supposition  of  there  being 
such  a  power  in  any  other  case.  Here  the  judge  has,  in  substance, 
decided  in  favor  of  the  defendant  The  theory  on  which  a  nonsuit 
proceeds  in  the  superior  courts  is,  that  the  plaintiff  does  not  attend  to 
near  the  verdict  or  judgment,  and  that  it  cannot  be  given  in  his 
absence.  By  common  law  the  plaintiff  was  at  liberty  to  absent  him- 
self  at  any  stage  of  the  proceedings.  But  by  the  Small  Debts  Exten- 
sion Act,  13  &  14  Vict  c  61,  s.  10,  if  the  plaintiff  do  not  attend  on 
the  day  of  the  return  of  any  summons  for  hearing,  or  any  continual 
tion  or  adjournment  of  the  hearing,  the  county  court  judge  may 
award  the  defendant  costs  for  his  trouble  in  attendance,  and  these 
may  be  recov^ed  as  a  debt  or  damages  from  the  plaintiff.  The 
county  courts  are  like  courts  of  requests,  which  it  seems  have  no 

B>wer  of  directing  a  nonsuit  to  be  entered.     Webster  v.  Ma$on^  8 
owL  P.  C.  705. 
No  one  appeared  for  the  respondent  Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Parke,  R  This  ease  was  argued,  before  my  brother  Martin  and 
myself,  at  the  sittings  after  last  Trinity  term.  The  question  was, 
whether  or  not  the  plaintiff,  in  an  action  for  money  had  and  received, 
in  which  there  was  a  plea  of  set-off,  after  the  judge  had  taken  time 
to  consider,  and  before  the  judge  had  delivered  his  verdict,  could  be 
nonsuited  ?  and  whether  the  judge  had  power  to  direct  a  nonsuit 
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according  to  the  act  of  parliament  which  regulates  the  county  courts  ? 
At  common  law,  whenever  the  plaintiff  ought  to  appear  in  court  he 
was  at  liberty  to  withdraw.  Co.  Lit  138,  b,  139,  o.  In  the  present 
case,  when  the  judge  was  about  to  deliver  his  opinion,  and,  indeed, 
by  the  permission  of  the  judge,  the  plaintiff  withdrew.  We  have 
looked  through  the  county  court  acts,  but  do  not  find  any  clause 
contained  in  them  that  prohibits  the  plaintiff  exercising  this  common 
law  right  We,  therefore,  think  that  in  this  case  the  plaintiff  was  at 
liberty  to  be  nonsuited,  and  that  the  judge  was  right  in  permitting 
him  to  be  so  nonsuited. 

We  have  also  taken  the  point  with  respect  to  the  costs  of  the 
appeal  into  our  consideration,  and  have  consulted  some  of  the  mem- 
bers of  this  court,  and  other  judges;  and  the  opinion  of  all  of  them  is, 
that  in  these  cases  the  costs  of  the  appeal  ought  to  follow  the  result: 
if  the  appellant  succeeds,  he  ought  to  have  the  costs ;  if  the  respond- 
ent succeeds,  he  ought  to  have  the  costs.  If  the  appellant  is  not  to 
have  costs  when  the  judge  is  wrong,  the  effect  would  be  a  denial  of 
justice :  in  a  county  court  the  costs  are  often  so  much  more  import- 
ant in  amount  than  the  debt  itself.  In  this  case  we  are  of  opinion 
that  the  respondent  is  entitled  to  costs. 

Appeal  dismissed^  tcUk  costs. 


COUNTY  COUBT  APPEAL. 
Hunt  v.   Wray.^ 

December  1,  1851. 

,  County  Court —  Appeal'^  Costs^  Judgment  below  reversed 

In  appeal  finom  the  connty  courts  into  the  court  of  exchequer,  the  appellant  will  haye  costs, 

if  the  decision  below  be  reversed. 

This  was  an  appeal  from  a  county  court,  which  was  argued  on  the 
merits  on  the  10th  of  July,  1851.  The  court  on  the  hearing  expressed 
an  opinion  in  favor  of  the  appellant,  but  took  time  to  consider  the 
question  of  costs  of  the  appeal  Our,  adv.  vulL 

Judgment  was  now  delivered  by 

Parke,  B.  In  this  case,  we  are  of  opinion  that  the  county  court 
judge  was  wrong.  We  have  considered  the  question  of  costs  simply, 
and  we  think  that  the  costs  in  this  case  must  also  follow  the  same 
rule  as  in  Robinson  v.  Lawrencej  and  that  the  appellant  must  have 
the  costs  of  the  appeal.  Appeal  affirmed^  with  costs* 

1  21  Law  J.  Bep.  (k.  8.)  Exch.  87.    Coram  Pabkb,  B.,  and  Mabtin,  B 
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Stmgis  V.  Loxd  Cnnon. 

Sturois  &  another,  Assignees  of  Gell.  an  insolvent,  v.  Lord 

CURZON.^ 
NoTember  3,  1851. 

Slaying'  Proceedings — Action  —  Reference  to  Arbitration 

Insolvency. 

The  coort  will  not  stay  an  action  by  the  proyisional  assignees  of  an  insolyent  debtor  against 
an  alleeed  debtor  of  the  inaolyent,  on  the  ground  that  by  an  order  of  nw  priuB^  made  in  an 
action  between  the  insolrent  himself  and  the  same  debtor  for  the  same  cause  of  action,*)BU 
matters  in  difference  in  the  cause  were  referred  to  an  arbitrator,  before  whom  the  matters 
so  referred  are  still  pending. 

In  this  case  a  cause  c€une  on  for  trial  before  Pollock,  C.  B.,  and  a 
special  jury  at  the  sittings  after  Michaelmas  term,  1846,  in  which  Geli, 
the  now  insolvent,  of  whom  the  plaintiffs  are  the  assignees,  was 
plaintiff,  and  the  present  defendant  was  the  defendant.  Some  evi* 
dence  having  been  given,  it  was  agreed  to  refer  all  matters  in  differ* 
ence  in  the  cause  to  a  barrister,  and  that  a  verdict  for  the  plaintiff 
should  be  taken,  subject  to  such  arbitration.  A  verdict  was  taken 
accordingly,  and  an  order  of  reference  was  drawn  up,  containing, 
with  the  other  usual  clauses,  a  stipulation  that  neither  of  the  parties 
should  prosecute  or  bring  any  action  against  each  other  in  respect  of 
the  matters  so  referred*  Several  meetmgs  were  held  before  the  arbi- 
trator under  the  order  of  reference,  but  before  the  case  for  the  defend- 
ant had  finished,  the  then  plaintiff  became  embarrassed  and  left  this 
country,  and  his  attorneys  being  unable  to  proceed  for  want  of  suffi- 
cient instructions,  proceedings  were  thereby  suspended.  In  October, 
1849,  the  then  plaintiff  took  the  benefit  of  the  Insolvent  Act,  1  &  2 
Vict.  c.  110,  and  the  now  plaintifis  became  his  provisional  assignees. 
In  December,  1849,  an  order  was  made  by  Aiderson,  B.,  enlarging 
the  time  for  the  arbitrator  to  make  his  award,  the  period  fixed  by  the 
order  in  force  at  the  time  when  the  proceedings  were  tacitly  suspend- 
ed having  expired  some  months  before ;  and  the  learned  Baron  -also 
permitted  the  defendant  to  apply  to  the  court  for  security  for  costs. 
In  Hilary  term,  1850,  the  court  made  absolute  a  rule  for  staying  pro- 
ceedings until  the  then  plaintiff  should  ^ve  to  the  defendant  security 
for  his  costs.  The  rule  was  seicved,  and  no  further  proceedings  were 
taken  in  that  action.    , 

In  July  last  the  action  by  the  now  plaintiffs  was  commenced,  and 
as  it  had  been  preceded  by  a  letter,  in  which  the  attorney  for  the  now 
plaintiffs  stated  in  effect  that  it  was  brought  for  the  same  causes  of 
action  as  those  in  the  former  suit,  an  applicsltion  was  made  to 
Martin,  B.,  at  chambers,  after  the  submission  and  the  enlargement  of 
tlie  time  had  been  made  a  rule  of  court  and  had  been  served  on  all 
parties,  to  stay  all  proceedings  until  the  fourth  day  of  this  term  in 
order  that  application  might  be  made  to  the  court  to  stay  the  action 
absolutely.  An  order  was  made  accordingly  by  the  learned  judge ; 
and  now,  on  an  affidavit  that  set  forth  the  facts  above  recited, 

1 21  Law  J.  Bep.  (sr.  s.)  Exch.  88. 
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Keane  moved  for  a  rule,  calling  on  the  plaintiffs  to  shew  cause  why 
all  further  proceedings  should  not  be  stayed.  This  action  is  brought 
to  evade  obedience  to  the  order  of  court  that  makes  further  proceed* 
ings  in  the  action  of  Gell  v.  Gwrzon  conditional  on  the  giving  the 
defendant  security  for  his  costs.  The  causes  of  action  are  admitted 
to  be  the  same ;  the  defendant  has  always  been  ready  to  fulfil  the 
engagement  which  he  entered  into  at  the  trial,  and  which  he  would 
not  have  entered  into  if  the  court  had  not  been  pledged  to  secure  him 
the  equivalent  which  he  looked  for  when  he  gave  up  his  chance  of  a 
vefdict  in  his  favor.  The  plaintiiTB  cannot  succeed  to  the  rights  of 
this  insolvent,  and  strike  on  the  burdens  that  accompany  them ;  the 
defendant,  therefore,  is  entitled  to  be  discharged  from  this  second 
action  for  the  same  cause  as  the  former,  and  to  the  benefit  of  those 
proceedings  in  the  former  which  have  cost  him  so  much. 

[Parke,  B.  Bankruptcy  is  not  a  revocation  of  a  submission  to 
arbitration.  A  man  who  agrees  to  refer  a  cause  to  arbitration  does 
not  impliedly  undertake  not  to  become  a  bankrupt] 

Certainly  not.  Andrews  ▼•  Palmer j  4  B.  &  Aid.  250.  But  here 
the  defendant  is  clearly  wronsed ;  faith  is  broken  with  him,  and  he 
cannot  plead  the  pendency  of  the  other  action.  Biggs  v.  CoXy  4t  B. 
C.  920 ;  s.  c.  4  Law  J.  Bep.  K.  B.  56.  Under  these  circumstances^ 
the  court  will  relieve  him. 

[Alderson,  B.     Who  has  brc^en  faith  with  him?     Not  the  now 

!>laintif&,  for  they  were  no  parties  to  the  former  reference ;  not  the 
brmer  plaintiff,  for  he  has  not  revoked  the  submission,  and  is  not  a 
Earty  to  this  action.    I  cannot  see  that  the  defendant  has  any  equity ; 
e  cannot  plead  the  former  action  in  abatement,  seeing  that  the  pro- 
visional assignees  are  in  no  way  connected  with  it] 

The  court  will  not  keep  faith  with  the  defendant  if  this  action  be 
suffered  to  proceed ;  for  he  was  induced  to  enter  into  the  agreement 
to  refer,  on  the  faith  of  the  court  promising  to  enforce  it  The  sub- 
mission is  now  a  rule  of  court 

[Alderson,  B.  That  is  too  largely  stated.  The  court  undertook 
^  only  to  enforce  the  submission  under  circumstances  that  would  give 
it  jurisdiction  to  interfere;  and  the  defendant  took  the  risk  of  circum- 
stances under  which  the  court  could  not  interfepe  for  want  of  jurisdic- 
tion. The  insolvency  is  a  misfortune  for  which  neither  the  court  nor 
the  parties  are  to  blame. 

Parke,  B.     You.  seem  to  me  to  have  no  equity  at  all. 
Pollock,  C.  B.     We  will  confer  with  my  brother   Martin,  and 
ascertain  whether  he  thinks  that  the  action  ought  to  be  further 
stayed.     ThU  is  an  entirely  independent  action.]         Our.  adv.  vulL 

On  a  subsequent  day, 

Parke,  B.,  said,  that  Martin,  B.,  had,  at  chambers,  thought  that  the 
defendant  ought  to  be  permitted  to  mention  the  matter  to  the  court) 
but  had  not  intended  to  give  an  opinion  that  the  action  ought  to  be. 
stayed.     There  would  therefore  be  no  rule.  Rule  refused^ 

1  The  Court  consisted  of  Pollock,  C.  B.,  Fabkiz,  B.,  Alderson,  B.,  and  Flatt,  B. 
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ABATEMENT. 
O/Legacy.l 

See  Leoaot. 

ABSOLUTE  GIFT. 
See  Will. 

ACCOUNT 

1.  Princhal  and  AgenL"]  The  plaintiff,  a  merchant  in  India,  consigned  goods  to 
Af  of  Liiverpool,  to  sell  on  his  account,  and  drew  bills  against  the  goods,  which  A 
accepted.  A  then  placed  the  goods  in  Uie  hands  of  B,  his  correspondent  in  London, 
with  instructions  to  sell  them  or  cause  them  to  be  sold,  and  arew  a  bill  upon  B 
for  1680^,  which  B  accepted  on  the  security  of  the  goods,  but  with  notice  that  the 
pkuntiff  had  consigned  the  goods  to  -^for  sale  on  his  account.  A  became  insolvent, 
leaving  the  bills  drawn  hj  the  plaintiff,  unpaid.  B  paid  the  bill  for  1680/.,  and  then 
sold  the  goods  for  1800/.  A  bill  filed  by  the  plaintiff,  against  A  and  B  for  an  account 
and  payment,  b^  B,  of  the  proceeds  of  the  goods,  was  dismissed  with  costs.  Navutr 
show  Y.  Broumrtggj  106. 

2.  A  b31  for  an  account  by  a  principal  acainst  his  agent,  is  not  sustainable  where  the 
transaction  to  which  it  relates,  is  a  sin^e  transaction,  not  tainted  with  fraud,  and  the 
plaintiff  baa  a  remedy  at  law.    lb. 

ACCUMULATION. 

TTieUusson  Act  (S9  fir  40  Geo.  8,  c,  98)  — Premiums  on  Life  AssuranceJ^  A  testator 
directed  by  his  wi&  that  the  income  of  lus  property  should  be  applied  in  payment  of 
the  premiums  on  certain  policies  of  assurance  for  the  lives  of  his  sons,  and  that  their 
interest  in  the  policies  should  be  settled  on  marriage  on  their  respective  wives  and 
issue:  — 

Hddj  that  such  direction  did  not  constitute  an  accumulation  of  income  within  the  mean* 
ing  of  the  Thellusson  Act    Bassil  v.  Lister,  157. 

ACQUIESCENCE. 

See  Watsbcouiise. 

See  iNJuycnoK. 
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dmnoeiy. 

ACTION. 

See  Injunction. 

ADMINISTRATION. 

1.  Adminutration  clidm  by  an  executor  who  had  not  possessed  any  assets.  Order  made 
in  prescribed  form,  ivithout  variation  on  that  account.    Bdme  T.  HoUne^  261. 

2.  Preliminary  Inquiries,']  Upon  a  claim  filed  by  some  of  the  residnaiy  devisees,  under 
the  will  of  a  testatrix,  who  oad  given  various  legacies  to  Boman  Catholic  priests  and 
charities,  for  tiie  administration  of  her  estate,  a  reference  to  the  master  was  asked, 
to  inquire  whether  any  of  the  legacies  so  given  by  the  will  were  held  upon  anj 
secret  trusts,  for  the  peifonnance  of  pious  acts  connected  with  the  Boman  Catfaobc 
religion:-^ 

Held^  that  these  inquiries  could  not  be  directed  upon  a  claim.  If  the  plainti£&  wanted 
more  than  the  conmM>n  administration  decree  they  must  file  a  bill  for  the  pmpose. 
CrUpin  V.  Magee,  153. 

d.  Prospective  Order,"^  Order  made  on  a  claim  that  the  money  to  be  received  in  respect 
of  mort^a^es,  fonmns  part  of  the  personal  estate  of  an  intestate,  should  be  got  in  far 
the  administrator,  and  divided  from  tune  to  time  by  him  among  the  parties  interested. 
BulKvant  v.  Bdlaurs^  51. 

ADVOWSON. 
See  LuNATia 

AFFIDAVIT. 

Swearing  in  CourtJ]  An  affidavit  will  be  pennitted  to  be  sworn  in  open  court  in  caM 
of  urgency.    The  Mercers  Company  v.  Jritham  Navigation  Company^  57. 

AGBEEMENT. 

1.  Construction — Corporation — RaUteay  Company."]  H.  and  Y.  and  several  other 
persons  calling  themselves  The  Lancashire  and  JNorA  Yorkshire  Bailway  Company, 
mtroduced  a  oill  into  parliament  for  incorporating  the  company  and  making  their 
railway,  which  was  intended  to  pass  through  the  puintiff 's  estate,  and  near  his  resi- 
dence.   The  plaintiff  prepared  to  oppose  the  bill,  but  afterwurds  desisted,  in  conse- 

auence  of  H.  and  Y.  having  agreed  with  him,  on  behalf  of  the  company,  that,  in  case 
ie  company  should,  in  the  then  or  any  subsequent  session,  obtam  an  act  of  incor^ 
poration,  they  would  pay  the  plaintiff  lOOOl  for  all  lands  required  by  them  for  mak« 
mg  the  railway,  and  4000t  for  readential  injurv,  and  25^  for  his  personal  expensesy 
and  also  that  they  would  pay  the  expenses  of  Ua  solicitor  in  the  business.  After- 
wards that  company  agreed  to  join  with  a  rival  company,  calling  itself  The  Liverpool, 
Manchester  and  Newcastle  Company,  in  applying  for  an  act  for  making  a  railway  the 
line  of  which,  so  fiur  as  the  plaintiff's  estate  was  concerned,  was  the  same  as  the  line 
of  the  Lancashire  and  North  Yorkshire  Company ;  and  the  two  companies  agreed  to 
adopt  the  agreement  with  the  plaintiff.  The  act  passed,  and  by  it  the  two  companies 
were  incorporated  by  the  name  of  The  Liverpool,  Manchester  and  Newcastle  Bail- 
way  Company:  — 

Heldf  that  the  incorporated  company  must  be  taken  to  be  the  parties  on  whose  behalf 
H.  and  Y.  entered  into  the  agreement  with  ihQ  {Jaintiff.  Preston  v.  Liverpool  jv. 
Railway  Company,  124. 

2.  The  court  also  was  of  opinion  that,  as  the  plaintiff  had  withdrawn  his  opposition  to 
the  bill  in  parliament,  the  company,  according  to  the  true  construction  or  the  agree- 
ment, were  bound  to  pay  the  sums  agreed  to  be  paid  to  him,  although  they  had  not 
taken  possession  of  any  part  of  his  estate.    But,  the  question  as  to  the  construcdon* 

of  the  a^eement  being  a  legal  one,  a  case  was  directea  for  the  opinion  of  a  court  of 
law.    /{. 
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AMENDMENT. 

1.  Application  to  Amend — Delay.']  A  bill  of  1500  folios  was  filed  in  Febmarr,  1850, 
and  the  answer  of  900  folios  was  filed  in  Jime«  On  motion  to  dismiss  in  Jannaiy, 
1851,  the  plaintiff  desired  time  to  amend :  — > 

Heldf  that  the  delay  was  inezcosablei  and  the  bill  must  be  dismissed,  unless  the  plun- 
aS  filed  his  replication  forthwitL     Tkrwion  v.  Smith,  168. 

2.  Ap^icatton  to  the  Moiter — 68li&  Order  of  May,  1845.]  Defendant  answered  the 
on^nal  bill,  and  upwards  of  four  weeks  elapsed  from  the  time  such  answer  was  put 
in.  ^  The  plaintiff  amended  his  bill,  and  the  defendant  put  in  his  answers  An  appli- 
cation by  the  plaintiff  to  the  master  for  leave  to  amend,  within  four  weeks  after  the 
answer  to  the  amended  bill  had  been  put  in : — 

Held,  not  to  be  obnoxious  to  the  68th  order  of  May,  1845.  MacvfUoeh  t.  Qreai  Wttt- 
emjtailway  Co.,  52. 

See  Injunction. 


AMENDED  BD:.L. 
Service  o/!] 

See  Sebyigs. 

ANNUITIES 

Devige^  Charying  Real  EHate.']  A  testator,  (subject  and  chai^ged  with  the  payment 
of  his  annuities,)  deiised  his  real  estate  to  trustees,  as  to  ps^  fi>r  his  wife  for  life, 
and  then,  in  the  first  place,  out  of  the  rents,  to  pay  the  annuitiesi  and  subject  to  the 
life  estate  of  his  wife  and  the  annuities  to  A  for  life,  &c.  &c :  — > 

EM,  that  the  real  estates  were  liabU  to  be  sdd  for  payment  of  the  anean  of  the 
annuities.    Picard  t.  MtcheU,  25 

ANSWEB. 
See  Amendment. 


•    APPOINTMENT. 

Unappomted  Portion — Right  to  Partunpate.'l  F.  H.  had  a  power  to  appoint  a  sum  of 
21,7922.  consols,  to  her  daughters  aner  tiie  decease  of  nerself  ana  her  husband. 
Upon  the  marriage  of  6.,  one  of  her  daughters,  who  was  a  minor,  F.  H.  appointed  a 
moiety  of  the  fond  to  become  the  part  of  ner  daughter  G.  to  be  vested  in  her,  or  her 
husbajid  in  her  right,  to  the  end  that  on  the  decease  of  the  tenants  for  life,  it  might 
.  be  paid  to  her  husbsjid,  his  executors,  administrators,  or  assigns,  to  and  for  his  and 
their  own  use  and  benefit  No  appointment  was  made  of  tin  other  moiety  of  the 
fund ;  and  inxm  a  bill  filed  by  6.  and  her  husband  claiming  a  moiely  of  the  unap- 
pointed  fund :  — 

Held,  that  there  was  a  valid  appointment  of  one  moiety  of  the  fimd ;  that  the  remain- 
ing moiety  was  unappointed,  and  was  divisible  between  G.  and  her  sister.  Womb- 
tcm  V.  Hanrott,  61. 

ASSIGNEE. 
See  Bakkbuft. 


ASSURANCE. 
See  IN6X71UNCS. 
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May  vote  for  Creditors,'} 


ATTOENEY. 
See  Bankrupt. 

ATTORNEY. 
See  Deed.    Solicitor. 

BANKRUPTCY. 

1.  Adjourning  Meeting  for  Granting  Certijieate--1^  Sf  13  Vtct.  c.  106, 1. 198.]  Under 
tlie  198ti^  section  of  the  12  &  IS  Vict  c.  106,  the  commissioner  has  a  discretion  to 
adjourn  generally  the  sitting  held  for  the  pur]X)se  of  ^^ntii^  the  bankrupt's  certifi- 
cate, at  the  instance  of  the  only  creditor  desirous  or  opposing  who  had  omitted  to 
give  the  three  days'  notice  required  by  the  statute.     Woods,  ex  parte,  115.     • 

2.  Right  of  Assignees.}  A  son  was  indebted  to  his  father.  The  father  beq^ueathed  to 
his  son  a  leasehold  estate,  and  declared  it  to  be  "  entirely  free  from  any  clami,  charge, 
demand,  or  Uen  of  my  son's  creditors,  or  any  or  either  of  them,  or  of  any  nerfon 
cUuming  under  him,  (the  son,)  eiUier  at  law  or  in  equity."  Soon  after  the  fathei^a 
death  the  son  became  biLnkrupt :  — 

Hdd,  that  the  assignees  were  entitled  to  the  estate.    Harvey  y.  Palmer,  248. 

8.  Certificate — <*  Condtict  as  a  Trader.'^  A  bankrupt  havine  been  guilty  of  breaches 
of  trust,  the  court,  on  appeal,  grantea  him  his  certificate,  out  added  a  proviso,  br 
which  he  was  not  to  be  protected  from  all  claims  upon  him  as  a  tnistee.  Wakefieii, 
ex  parte,  302. 

4.  Whether  the  256th  section  of  the  statute  12  &  13  Viet  c.  106,  is  retzospectiTe, 
quasre  f    lb, 

5.  Certificate — Previous  Bankrujytcy.}  A  bankrupt,  who  has  been  made  a  bankrupt 
before,  and  paid  on  that  occasion  less  than  155.  in  the  pound,  will  not,  in  the  matter 
of  his  certificate,  be  placed  in  a  more  fiivorable  position  than  he  would  hare  been  in, 
under  the  6th  Geo.  4,  c.  16.    HolUngvoorth,  ex  parte,  303. 

6.  Partnership  Property — Joint  and  sejmrate  Estate,']  A  carried  on  bnsinefli  as  a 
grocer,  and  was  entitled  to  some  stock  in  trade  and  furniture,  which  were  on  the  pre- 
mises where  he  carried  on  his  business.  A,  being  so  entitled,  took  B  a^d  C  mto 
partnership  with  him  in  April,  and  the  business  was  ^carried  on  by  the  partnership 
until  Auffust  in  the  same  year,  when  the  fiim  became  bankrupt  B  and  C  did  not 
pay  any  tning  to  A,  or  bring  an^  money  into  the  concern,  and  no  deed  of  transfer  of 
the  property  of  A  and  no  articles  of  partnership  had  been  executed.  After  the 
partnership  A  ordered  goods  in  the  name  of  the  mm :  — 

Ueld,  that  under  these  circumstances,  the  stock  in  trade  on  the  premises  at  the  time 
of  the  bankruptcy  was  partnership  property,  and  not  the  separate  property  of  A, 
and  that  the  furmture  was  the  separate  property  of  A.    (hoen,  ex  parte,  305. 

7.  Certificate — Rehearing  —  Repeal  by  the  last  Bankrupt  Act  of  t^e  Acts  mentioned  in 
the  Schedule,']  A,  who  was  made  a  bankrupt  at  the  time  when  the  providons  as  to 
certificates  under  the  5  &  6  Vict  c.  122,  were  in  force,  applied  to  the  commisnoner 
for  his  certificate,  which  the  commisaoner  refused.  After  the  Bankrupt  Law  Con- 
solidation Act  was  passed,  A  applied  to  the  ccnnmissioner  to  rehear  the  case  as  to  the 
certificate,  which  the  commissioner  refused.  Petition  by  A  that  the  commissioner 
might  be  directed  to  rehear  the  case,  was  dinmissed.    Htyginson,  ex  parte,  307. 

8.  Forged  BUI  —  Money  paid  by  Mistake  —  Proof]  A,  who  lived  at  Liverpool, 
brought  to  a  bank  at  Liverpool  a  bill  of  exchanj^e,  appearing  to  have  been  drawn  by 
B,  and  to  have  been  accepted  by  C,  who  both  hved  m  Yor&hire,  and  stated  that  he 
was  agent  for  B,  and  inquired  of  the  manager  of  the  biuik  whether  he  would  dis- 
count the  bill  for  B  without  requiring  him,  A,  to  indorse  it  The  manager  agreed 
to  discount  the  bill  without  an  indorsement  by  A,  and  Uie  bill  was  discounted  accord- 
in^y,  and  the  money  was  paid  to  A.  It  appeared  afterwards  that  the  signatore  of 
C  bad  been  foiled  oy  B  and  the  bill  proved  to  be  wortUess.    It  was  assumed  that 
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A  was  innocent,  and  had  no  knowledge  of  the  forgery.  A  became  a  bankrapt  TUft 
bank  tendered  a  proof  agjdnst  hk  estate  in  respect  of  the  bill,  which  was  alloww  by 
the  commissioneri  bat  no  inquiiy  was  then  maae  whether  the  money  had  passed  from 
AtoB:  — 

Heldj  on  afipeaX  from  the  decision  of  the  commissioner,  first,  that  the  bank  had  no  claim 
afunst  A  in  respect  of  the  foigery  of  the  bill ;  and,  secondlj^,  that  the  bank  had  a 
n^ht  to  an  inquiry  as  to  the  relations  of  A  and  B  after  the  discounting  of  the  bill, 
with  reference  to  tl»  money  paid  to  A.    Birdj  ex  parte,  808. 

9.  AnntdUng  Adjudieatum — Time  UmiJted  for  Proceedings  to  annvi  Adjudications — 
104th  and  2S3d  Sections  of  the  Bankrupt  Act.']  A  duplicate  of  an  adjudication  in 
bankruptcy  against  A  was  served  on  A  personally  on  tne  19th  of  February.  A  did 
not,  within  fourteen  da^s  after  such  service,  shew  cause  to  the  court  agunst  the 
validity  of  the  adjudication.  An  advertisement  of  the  adjudication  was  inserted  in 
the  Gazette  on  tlie  28th  of  February.  On  the  19th  of  March,  within  twenty-one 
days  from  the  advertisement,  A  presented  a  petition  to  the  commissioner,  praying 
that  the  adjudication  might  be  annulled :  — - 

Heldf  on  appeal,  that  A  was  in  time,  and  that  the  commissioner  was  bound  to  hear  and 
decide  on  this  petition.    Carter^  ex  parte,  SI 2. 

10.  Superseding  Banbruptey -^Voting  by  Attorney — 2B0th  and  291st  Sections  of  the 
BarucnqH  AcL]  A  creditor  resident  in  England  may  vote  by  letters  of  attorney  at 
meetings  held,  under  the  2S0th,  of  the  Banlmipt  Law  Consolidation  Act,  to  take  mto 
consideration  an  offer  made  by  a  bankrupt  to  his  creditors,  with  a  view  to  supersed- 
ing the  bankruptcy.    Clegg,  ex  parte,  816. 

11.  Official  Assignee.']  A  was  made  a  bankrupt,  and  B  was  appointed  the  official 
assi^ee,  and  C  was  elected  the  creditors'  assignee.  An  action  was  brought  by  D 
agamst  B  and  C  in  respect  of  some  property  in  the  possession  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  and  a  verdict  was  given  in  favor  of  D.  The  result  of  the 
action  was  independent  of  the  bankruptcy,  and  would  have  been  the  same  whether 
the  fiat  was  vahd  or  invalid.  C  was  msolvent  D  being  about  to  issue  execution 
against  B  in  respect  of  the  costs  of  the  action,  B  applied  to  the  court  for  protection. 
'Ae  court,  however,  declined  to  interfere.    Johnson,  ex  parte,  814. 

See  OUTLAWBT 

BEQUEST. 

Charitahie  BequesL]  Bequest  to  the  Grovemors  of  a  societjr  instituted  for  the  ^  increase 
and  encouragement  of  good  servants,"  &c.  &c.    No  such  mstitntion  could  be  found : — 

Heldj  that  the  ^  was  charitable,  and  did  not  fiiiL    Loscomb  v.  Wi'Mringhams  164. 

CERTIFICATE. 
In  Bankruptcy^ 
^  »  See  Bastkbupt. 

CESTUI  QUE  TRUST 
See  Trustke. 

CHARITY  LEGACY. 
See  Will. 

CHARITABLE  BEQUEST. 

See  Bequest. 
51* 
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CHARITABLE  FOUNDATION. 

1.  Discretion  of  Trustees,']  Real  estate  was  vested  in  tmstees  npon  trust,  lHoA  tiie 
incumbents  of  the  parishes  of  A,  B,  C,  and  D,  and  their  successors,  should  emploT 
the  rents  to  and  for  the  miuntenance  and  education  and  keeping  at  Oxford  of  a  ladi 
in  order  to  make  him  a  minister  of  the  Church  of  England,  such  lad  to  be  chosen  oat 
of  one  Grip  the  said  parishes,  and  of  such  parents  who  were  not  of  alnlitjr  to  give  him 
such  maintenance  and  education,  in  case  any  such  lad  could  be  found  m  any  of  the 
said  parishes  whom  the  trustees  should  think  eligible ;  but,  if  not,  then  £ram  any 
parish  in  England  or  Wales ;  but  in  every  instance  where  a  candidate  fit  or  proper 
m  the  judgment  of  the  trustees  could  be  found  in  any  of  the  said  parishes,  he  was  to 
be  preferred.  A  vacancy  occurring,  there  were  two  candidates,  6.  a  native  of  one 
of  tne  said  parishes,  and  J.  a  stranger.  The  trustees  elected  J.  A  petition  was  pi^ 
eented  bv  tne  &ther  of  G.  and  others,  praying  a  declarati<»i  that  the  election  of  J. 
was  invalid,  and  that  6.  ought  to  been  elated ;  or  that  a  new  election  might  be  had. 
The  affidavits  of  the  trustees  stated  that  on  the  day  of  election  the  cases  of  J.  and  6. 
were  fully  and  impartially  considered  bv  all  the  trustees,  and  that  in  the  fair  and 
bona  fide  exercise  of  their  discretion,  without  favor  or  ill-feeHng  towards  any  indivi- 
dual or  class,  they  unanimously  considered  J.  the  proper  object  Tor  the  benefit  of  the 
charity ;  but  no  reason  was  given  whj  6.  was  not  considered  eligible.  The  couit» 
upon  appeal,  refused  to  interfere  with  their  discretion.  In  re  Beloved  WUU^i 
Charity,  73. 

2.  Control  of  (he  CouriA  Where,  in  the  exercise  of  a  disoetioa  i^ven  to  troateea,  liieKe 
appears  an  absence  of  indirect  motive,  an  hmiesty  of  intention,  voA  a  hit  conaideradoa 
of  the  case,  the  court  will  not  examine  into  the  accuracy  of  Utte  conclusion  come  to 
by  the  trustees.  Trustees  are  not  bound  to  set  forth  the  particular  grounds  of  selec- 
tion ;  and,  sembUj  it  is  prudent  not  to  do  so ;  but  where  reasons  are  stated  which  do 
not  justify  the  conclusion,  or  where  it  is  admitted  that  they  have  acted  upon  an  erro- 
neous prmciple,  the  court  will  interfere,    lb, 

d.  Election,']  It  is  the  duty  of  trustees  of  a  charitable  foundation  to  g^ve  notice  of  their 
intention  to  proceed  to  an  election ;  but  where  the  fiu^t  was  notoriouB  to  tibe  pailaee 
interested,  and  it  was  not  shown  that  any  one  was  prejudiced  by  the  want  of  fittsud 
notice,  the  court  overruled  the  objection.    lb, 

C^UBS. 

Company — JVindina-^  Acts,]  The  affairs  of  a  club  were  ordered  to  be  wound  up 
under  the  Joint  Stock  Ccmpamea  Winding^  Acta.    In  re  jSt  Jameses  Oub,  140. 

CODICIL. 
See  Will. 

OOSTa 

1 .  RaUuxiy  Company — Landrcwner^  A  land-owner  is  entitled  to  costs  upon  an  applici^ 
tion  for  the  money  paid  into  court  by  a  railway  company,  as  compensation  for  taking 
land,  where  his  xetusal  to  take  the  amount  airauroed  was  not  wilfuL  iZotbton,  ex 
parte,  293. 

2.  Order  for  Taxation  o/!]  Two  solicitors,  A  and  B,  dissolved  partnership,  and  it  was 
agreed,  that  B  should  be  entitled  to  half  the  profits  of  a  suit  instituted  bv  them. 
Aflcr  some  time,  an  order  was  made,  by  consent  of  both,  for  the  taxation  of  the  costs 
down  to  the  date.  Some  of  the  costs  had,  unknown  to  B,  been  already  taxed  and 
received  by  A :  — 

Held,  under  the  circumstances,  that  the  order  comprised  all  such  costs,  and  the  previous 
,    costs  having  been  omitted  in  the  master^s  certificate,  the  court,  upon  a  petition  to 

review  the  taxation,  referred  the  matter  back  to  the  master.   Greenwood  v.  CkurehiUf 

296. 
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8.  Payment  to  Solieitor,'}  By  an  order  of  tlie  conrt,  the  ooftB  to  be  incurred  by  a  nuuv 
ried  woman  suing  by  ner  next  friend  in  a  fiiture  proceeding,  were  ordered  to  be  paid 
to  A  B,  her  solicitor.  Fending  the  proceedings,  A  B  was  dischaiged,  and  6  D 
appointed  solicitor.    A  B  received  the  whole  costs :  — 

Heldj  that  the  court  had  jurisdiction,  on  petition,  to  order  A  B  to  pay  over  to  C  D  his 
share  of  such  costs ;  and  secondly,  that  A  B  could  not  set  off,  as  against  the  amount, 
a  debt  due  to  him  from  the  next  friend.    Bailey  and  Bopef  ex  parte,  208. 

4.  Thistees — Liahiliiyfor  Costs.']  Trustees  had  lent  money  on  a  technically  insufficient 
security.  In  the  master's  office,  they  entered  into  evidence  to  prove  its  sufficiency, 
but  fiiiied ;  and  they  afterwards  presented  a  petition  for  calling  m  and  investing  die 
money.    This  was  done,  and  no  toss  occurred :  *- 

Held,  that  the  trustees  were  entitled  to  their  costs  of  both  proceedings.  Baydt  y. 
Boyds,  251.  •  ^^ 

5.  Special  Agreement —  Solicitor  and  Client —  Taxation,']  Messrs.  S.  solicitors,  pro* 
mised,  by  letter,  to  conduct  the  professbnal  business  in  which  F.  might  be  concerned 
"  personally  or  otherwise,"  upon  the  tenns  of  receiving  agency  charges.  F.  was  a 
solicitor,  but  he  had  omitted  to  take  out  his  certificate ;  at  that  tune  he  was  interested 
in  a  suit  which  he  had  procured  to  be  instituted  against  himself,  for  ihe  purpose  of 
administering  the  estate  of  a  testatrix,  whose  executor  he  wu,  and  in  whose  estate  he 
was  beneficially  interested.  Upon  the  completion  of  this  business,  Messrs.  S.  obtained 
the  whole  of  the  money  belonging  to  F.  out  of  court ;  they  repudiated  the  letter,  and 
insisted  upon  their  right  to  costs  as  between  solicitor  and  client ;  they  also  refused  all 
accounts,  and  never  delivered  any  bills  of  costs.    Upon  a  bill  by  F. :  — 

Held,  that  the  letter  was  a  valid  agreement ;  that  Messrs.  S.  were  not  entitled  to  higher 
chaiges  because  F.  was  uncertificated ;  that  his  being  uncertificated  was  immaterial, 
as  such  an  agreement  was  legal  if  made  with  any  cnent ;  that  the  transaction  was 
such  that  it  could  not  be  taxed  under  the  common  order;  and  that  it  was  necessary 
to  file  a  bill  and  abandon  the  common  order  which  had  been  obtained  for  taxation ; 
and  a  reference  was  directed  to  the  taxing  master  to  tax  the  bill  of  costs  as  between 
principal  and  agent.    Foley  v.  Smith,  117. 

6.  F.  had  also  moito^ged  his  interest  to  Messrs.  S.  to  secure  a  sum  of  1501.,  which  they 
were  to  pay  for  F. ;  but  though  they  omitted  to  make  the  payment,  and  retained  that 
with  other  money  in  their  hands,  the  court  treated  it  as  an  ordinary  sum  of  money  in 
hand,  and  declined  to  direct  the  taxing  master  to  allow  the  phiintiff  interest  upon 
those  sums,  though  the  mortgage,  which  was  to  include  them,  was  bearing  interest   Jb, 

7.  Land  Clauses  Consolidation  Act,  1845,  ss.  80,  9^  ^PtMe' Undertaking -^  Land 
vested  in  a  Trustee —  Costs  of  taking.]  The  South  Wales  Railway  Company  took 
some  hmd,  |Mat  of  a  copyhold  estate,  which  was  vested  in  a  trustee,  who  died  leaving 
an  in&nt  heir.  The  companv  havii^  required  a  surrender  of  the  lands  to  be  made 
to  them,  the  parties  benenciaUy  entil^  to  the  estate  presented  their  petition  under 
the  11  Geo.  4,  &  1  Will  4,  c.  60,  and  obtained  an  oroer  that  a  party  should,  in  the 

Elace  of  the  infant,  surrender  the  whole  estate  to  a  new  trustee,  who  surrendered  to 
le  company  the  land  taken  by  them  for  the  purpose  of  their  undertaking.  Upon  a 
petition  oy  tiie  railway  company  ol>jecting  to  tne  payment  <^  the  costs  of  and  incident 
to  this  petition :  — 

Held,  that  the  taxing  master  was  wrong  in  allowing,  as  against  the  company,  the  costs 
of  procuring  a  new  trustee  and  tenant    South  Wcdes  Company,  in  re,  48. 

8.  AUowing  Suit  to  proceed  for.]  The  defendant  havinjg  satisfied  the  demand  for  which 
the  suit  was  instituted,  the  court  refused  to  allow  it  to  be  proceeded  widi  fi>r  the 
costs ;  but  upon  the  terms  of  an  agreement,  to  which  the  plaintLBT  had  consented,  but 
which  the  defendant  had  not  strictly  observed,  ordered  ^e  defendant  topay  the  costs 
of  the  plaintiff  out  of  pocket  in  the  suit  and  on  this  notice  of  motion.  Tapp  v.  Tan^ 
ner,  57. 

9.  Mortgagor -^B  (r  1  Vict.  c.  78,  ss.  87,  88,  4tS -^  Solicitor's  BUI ^  Delivery-^  Taxa- 
tion.] A  solicitor,  acting  on  behalf  of  mortgagees,  sold  the  mortgaged  premises,  and 
on  the  27th  of  June,  1850,  he  retained  the  amount  of  his  bill  of  costs  out  of  the  pro- 


608  INDEX. 


Chancery. 


ceeds  of  the  sale.  On  the  29th  of  June,  1850,  he  sent  a  copy  of  the  bill  to  the  toli* 
citor  of  the  mortgagor,  and  on  the  27th  of  Jone,  1851,  the  mortgagor  applied  for  an 
order  for  tasuition :  — 

Held,  that  the  taxation  might  have  been  had  upon  the  common  order ;  that  the  petition 
was  presented  in  time ;  that  it  could  scarcely  be  considered  a  payment  of  the  bill  of 
costs  until  the  petitioner  had  the  means  of  knowing  the  amount  of  the  surplus,  and  thai 
he  was  entitled  to  taxation,  but  that  he  must  pay  the  costs  beyond  the  costs  of  the 
common  order.    Steele,  in  re,  59. 

10.  Married  Woman  —  Next  Friend — Security  for  CosU,"^  Security  for  costs  ordered 
to  be  ei^en  in  a  suit  in  which  a  married  woman  was  phuntiff  by  her  next  fiiend,  the 
next  friend  being  a  laborer.    Stevens  t.  WilUamif  91. 

See  FfiACTicx.    Tbubtbb. 

COMMISSION. 
Return  of,"] 

See  Fbagtice.    Executobb. 

CONTRIBUTORY. 
See  WmDiKG-XTP  Acts. 

CREDITORS'  SUIT. 

Real  Estate  —  Hetr^tt'Law  —  Issue  devisavit  vel  nan — Parties,'}  The  title  of  a  ere* 
ditor  is  paramount  to  that  of  the  testator^s  heir-atrlaw : — 

Held,  therefore,  on  claim  filed  by  a  creditor  against  the  devisees  in  trust  and  the  heir- 
at4aw  of  a  testator  for  payment  of  debts  out  of  the  testator^s  real  estate,  that  the  heir- 
at-law  was  not  entided  to  have  the  claim  dismissed  as  against  him,  or  to  an  issue  devir 
ittvit  vd  non.    SpickemeU  t.  Hotham,  138. 

CROSS  EXAMINATION. 
See  WiTKBSS. 

DEED. 

Deed,  <JanceUation  and  setHng  aside  of^  Solicitor  and  Client  ^Solicitor,  Duties  of  in 
Preparing  Deeds.}  A  deed  of  settlement,  whereby  tiie  setdor  is  deliTcred  bound 
hand  and  foot  as  to  the  property  settled  into  the  power  of  his  trustee,  cannot  be 
maintained  in  equity  without  the  clearest  proof  that  it  was  made  at  and  with  the 
request,  consent,  knowledge,  or  instance  A  the  se^or;  and  a  solicitor  who  takes 
-upon  himself  to  prepare  such  a  deed  for  execution  by  his  client,  without  the  clearest 
•evidence  of  the  concurrence  of  the  latter,  does  so,  subject  to  all  tibe  consequences  and 
labilities  of  the  deed  being  set  aside,  notwithstanding  the  solicitor  may  have  beien 
influenced  by  motives  for  the  benefit  of  his  client,  m  preparing  the  settiement 
Therefore,  wnere  the  plaintLS*,  alleged  by  the  defendant  to  be  young  and  extrava* 
^mt,  applied  to  a  solicitor  to  raise  a  certain  sum  on  mort^affe,  and  the  latter,  with  a 
view  to  prevent  the  fonner  from  dissipating  his  fbrtune,  tteaup  the  whole  of  his  pro- 
perty and  constituted  himself  sole  trustee,  the  court,  on  bill  filed  by  the  plaintiff, 
Alleging  that  the  deed  of  settiement  had  been  prep^ed  without  his  authority,  con- 
sent, or  knowled^,  and  there  not  being  any  evidence  to  the  contrary,  declared  the 
deed  v(nd  in  equity,  and  directed  a  reconveyance  of  the  trust  property  by  the  trustee. 
Moore  y.  Prance^  17. 

DEMURRER 
See  Insubakcb.    Revivob. 
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DEVISE. 

Mortgjage^  A  mortgagee  in  fee  of  lands  of  garelkind  tenure  gare  and  deyised  all  the 
residue  of  his  estate  personal,  and  real  i>ropert7,  moneys,  anq  securities,  and  all  other 
effects,  which  shoula  remain  after  paying  his  Just  debts,  fhneral  and  testamentary 
expenses,  to  his  wife  for  her  own  use  and  benent :  — 

Hdd^  that  in  consequence  of  the  devise  hj  the  will,  no  estate  in  the  mortgage  pre- 
mises remained  vested  in  the  infant  co-heirs  in  gavelkind  of  the  mortgagee ;  ana  an 
order  was  therefore  refused,  upon  a  petition  presented  under  the  Trustee  Act,  1850, 
praying  an  order  vesting  the  infants'  estate  in  the  petitioner.  John  FiekTs  Mortgage^ 
in  re,  260. 

See  AmniiTzzs* 


ill  Bankruptcy.'} 


DISCHABGE. 
See  BAioEBUFt. 

DONATIO  MORTIS  CAUSA. 


1.  Gifts.'^  A  lent  B  500Z.  in  October,  1848,  on  which  occasion  B  wrote  and  ogned  the 
ibllowmg  document :  "  Beceived  of  A  500/.,  to  bear  interest  at  4^  per  cent,**  and 
gave  it  to  A.  In  June,  1845,  A  being  dancerouslv  ill,  save  the  document  to  her  ser- 
vant, with  an  expression  to  the  effect  that  uie  wished  the  debt  to  be  cancelled.  Ten 
days  after  this  delivery,  A  died :  — 

Eeldf  that  this  was  a  donatio  mortis  causd  in  favor  of  B.    Moore  v.  Darton^  184. 
1  Gifta  of  this  natoze  have  not  been  abolished  by  the  last  WiUs  Act.    /(. 

EASEMENT. 
See  Watebcoubss. 

ELECTION. 
See  Chabitable    Foxtndation. 

ENBOLMENX 
Of  Decree*} 

See  Fbactick. 

EVIDENCE. 

1 .  Evidence  of  Co-Defendant.}  The  evidence  of  a  defendant  in  fiivor  of  a  co-defendant 
is  inadmissible  under  the  6  &  7  Yict^  c.  85,  if  it  proves  the  case  of  the  witness  hint- 
self.     Tristan  v.  Hardey.  204. 

2.  Cross-Examination.}  The  cross-examination  of  a  defendant,  tendered  as  a  witness^ 
is  a  waiver  of  his  incompetency,  where  the  objection  must  be  assumed  to  have  been 
known  at  the  time  of  the  cross-examination,    i  6. 

8.  Affidavits.}  A  class  of  children  being  interested,  the  court,  instead  of  directing  the 
prelhninary  class  inquiry,  received  the  affidavit  of  the  parents  proving  the  class,  and 
&ien  allowed  t^e  cause  to  be  heard.    Btuk  v.  WalQdnsj  215. 

EXCEFnONS. 
SeeWiiKsaa. 
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EXECUTORS. 

1.  Unsettled  Accounts — Intermediate  Dividends  of  Fund  in  CourL]  Wherer  ezecntois 
had  invested  money  to  answer  claims  on  unsettled  accounts  between  their  testator 
and  other  persons,  and  paid  the  dividends  to  the  tenant  for  life^  under  the  will,  on  a 
dabn  filed  aBer  the  death  of  the  tenant  £ar  life,  by  a  party  entitled  to  the  fund,  the 
court  directed  an  inquiry  before  the  master  as  to  who  was  the  party  entitled  to  iha 
capital,  and  ordered  the  dividends  to  be  paid  in  the  mean  time  to  the  person  entitled 
to  the  testator^s  estate.    Blackford  r.  Toller,  246. 

8.  Executors  in  India  of  an  indigo  planter  held  entitled  to  a  commis^on  of  5^  per  cent 
on  the  gross  assets  collected  by  them,  whether  such  assets  be  collected  by  themselves 
or  their  agents,  and  not  merely  on  the  balance  remaining  after  satisfying  the  claim 
of  the  agents  for  their  advances,  interest,  and  commission.  Matthews  v.  Bagshawe, 
244. 

8.  Authority  of]  A  mere  authority,  in  a  will,  to  continue  the  testator^s  anets  ia  tradei 
does  not  authorise  the  executors  to  trade  with  them ;  and  partners  trading  with  such 
assets,  witii  notice,  are  .bound  to  inquire  into  the  trusts  upon  which  they  are  held, 
and  are  liable  in  reqiect  of  them.     Travis  t.  Milne,  196, 

4.  An  executor,  not  proving  the  will  until  after  his  co-executors  had  improperiy  invested 
the  testator's  assets,  cannot  Justify  taking  no  step  in  respect  of  or  interfering  with 
them  for  a  considerable  penod.    lb, 

FACTOR 
See  Account. 

FAMILY  SETTLEMEKl' 

1.  Voluntary  Deed,]  The  heiress-at-law  of  a  supposed  intestate  and  her  husband,  and 
her  illegitimate  son,  an  expectant  devisee  of  tne  supposed  intestate,  for  the  purpose 
of  avddinff  questions  and  differences  between  them  touching  the  estate  of  the  intes- 
tate, and  of  making^  an  amicable  settlement  of  their  respective  claims,  settled  their 
interests  upon  certain  trusts  for  the  benefit  of  themselves  and  certain  legitimate  and 
illegitimate  children  of  the  heiress  and  her  husband  :— 

£4!^,  to  be  a  valid  family  settlement,  and  not  voluntary  or  void  under  the  statute  of 
Eliz.  c.  4,  as  against  subsequent  mortgagees  (without  notice)  and  others  claiming 
under  the  heiress  and  husband.    Heap  v.  Tonge,  189. 

8.  Whether  the  court  will  in  such  a  case  take  the  title  deeds  oat  of  the  hands  of  the 
mortgagees, — qwere,    lb, 

FEME  COVERT. 

Siohis  of  Suitors,]  A  wife,  in  nerson,  has  no  right  to  be  heard  on  behalf  of  her  hits- 
band  upon  an  application  by  iiim  to  the  court     (Mfield  v.  Cobbett,  56. 

FORECLOSURE 

1.  Practice,]    Upon  a  bill  of  foreclosure  by  first  mortgagee,  there  was  a  contest  between 

the  defendants,  the  jniim^  mortgagees,  as  to  their  respective  priorities. 
The  court  held  that  it  must,  in  the  first  instance,  direct  an  inquiry.    Dubeiiey  t.  2>af  , 

t.  Extension  of  Time,]  Even  in  the  case  of  infants,  the  court  will  only  extend  the  time 
fbr  payment  of  the  mortgage  money,  upon  the  tenns  of  immediate  payment  of  the 
interest  and  costs.     Coombe  v.  Stewart,  167. 

8.  CZatm — Mortgage,!  In  a  suit  by  claim  fi>r  foredosure,  it  is  optional  with  the  plain- 
tiff to  take  the  usual  order  at  the  hearing,  or  an  inquiir  as  to  other  incmnbrancea 
Bobinson  v.  Tum€t,  138. 
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4.  Decree  enrolled  —  Time  for  Payment  enlarged.']  In  a  forecloBore  suit,  after  decree 
for  the  pajment  of  the  mor^^age-mone^r  had  been  made  absolute  and  Uie  order  had 
been  signed  and  enrolled,  the  court,  upon  motion  hy  the  defendant,  enlarged  tho 
time  for  payment  of  the  principal,  interest,  and  costs.    ThomhiU  y.  Manning^  97. 

FORGERY. 
See  Bankbuft. 

FRAUD 

1.  Vendor  and  Purchaser."]  In  a  suit  to  set  aside  a  conveyance  of  an  estate  twenty* 
seven  years  after  the  transaction,  on  the  ground  of  fraud,  which  was  alleged  to  con- 
sist in  the  imbecility  (lunacy^  of  the  vendor,  insufficient  consideration,  suppression, 
and  coercion  on  the  part  of  tne  purchaser,  the  plaintiff  fidled  in  proving  any  of  the 
alleged  grounds  of  traud,  but  established  the  met  of  lunacy.  This  court  will  not 
interfere  to  set  aside  the  conveyance.    Price  v,  Berrington^  254. 

2.  Pleading,]  Semble,  when  a  bill  sets  up  a  case  of  actual  firand,  and  makes  that  the 
^und  of  the  prayer  for  relief,  the  plamtiff  is  not  entitled  to  a  decree,  by  establisli- 
mg  some  one  or  more  of  the  fkets  quite  independent  of  fnnd,  bat  wMcn  might  of 
themselves  create  a  case  under  a  distinot  head  of  equity.    Ib> 

9.  QwETCy  whether  a  conveyance  executed  by  a  lunatic  is  absolntely  void,  in  the  absence 
of  notice  andfraud?    (ifoUonr.  Camroux,  2  £xch.  487 ;  in  Eixor,  4  Ezch.  17.)    Ib» 

GIFTS. 
See  Donatio  Mobtib  Cauba. 

HUSBAND  AND  WIF£. 

1.  Contract  of  Wife.Ji  A  feme  covert  entitled  to  real  estate  for  her  separate  use,  and  her 
husband,  entered  mto  a  contract  fbr  the  sale  of  the  property.  Before  the  contract 
was  completed  the  wife  died,  having  devised  the  estate  to  her  husband :  — 

Hddf  on  claim  filed  by  the  husband  aurviving  to  enforce  the  contract,  that  a  decree  to 
that  effect  could  not  be  made  in  the  absence  of  the  wife's  heir.    Harris  ▼.  MMf  245. 

2.  iSSsi?i5/€,  such  a  contract  could  not  be  entoced  by  (lie  husband.    Ji. 

INFANT. 

Maintenanee — Decree.]    The  court  directed  a  reference  to  appoint  a  guardian  to  an 
in&nt,  and  approve  of  proper  maintenance,  to  be  inserted  m  the  decree,  upon  the 
.  hearing  of  a  suit,  without  any  petition  being  presented.    Croes  v.  jBrotcm,  68. 

See  BscEiTSB. 


INJUNCTION. 

1,  Informadon  to  compel  RaUwaif  Company  to  complete  road^ — Rights  of  Shareholders.'} 

'  An  infonnation  was  filed  prayins  a  declaration  that  certain  railway  companies  wero 

bound  to  construct  the  whole  of  certain  lines  of  railway,  and  to  open  the  whole  for 

Eublic  traffic  simultaneously,  and  for  an  injunction  to  prevent  them  from  making  one 
ne  without  another,  and  from  opening  one  line  until  another  was  made,  or  untu  the 
notices  to  treat  were  given  to  the  land-owners  preliminary  to  making  such  other  line. 
A  general  demurrer  to  this  bill  was  allowed,  the  Vice-Chancellor  guarding  himself 
from  expressing  any  opinion  as  to  what  he  should  have  done  if  this  had  been  a  biH 
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by  a  shareholder,  or  an  infonnation  and  bill  instead  of  an  information  only.    Attor* 
ne^Genercd  t.  Birmingham,  (fc*  Bmkoay  Co,  283. 

2.  Mandamusi]  If  the  public  interests  represented  by  the  attorney-general  were  enll- 
tied  to  have  the  second  line  of  railway  made,  they  snould  proced  by  mandamus.   Ih. 

8.  The  £M!t  that  the  writ  of  mandamus  conld  not  be  obtained  tOl  after  the  long  Tacatioii 
did  not  give  any  equity  that  could  support  the  infi>xmation.    /&. 

4.  Amendment^  Where  the  common  injunction  has  been  dissolved  on  the  merits  in  tiie 
answer,  and  the  bill  is  afterwards  amended,  a  like  injunction  cannot  be  obtained,  as 
of  course,  for  want  of  appearance  to  the  amended  bilL    Zulueta  v.  Vweni,  185. 

5«  Acquiescence  —  Actum  —  SmaU  Amount  of  Damages^]  The  defendants  were  miD- 
owners  on  the  banks  of  a  canal ;  and  haTing  used  me  water  of  the  canal  for  gene* 
rating  as  well  as  condenmng  steam  in  their  steam-en^e,  the  canal  company  brou^t 
an  action  against  them,  oi\  the  ground  that  the  defendants  had  no  power  under  ue 
Canal  Act  to  use  the  water  for  anj  other  purpose  than  tibat  of  condensing  steam. 
When  the  action  was  tried,  the  plamtififs  recovered  only  Is.  damages.^  The  defend* 
ants  tiu:eatened  to  continue  using  the  water  as  before,  and  the  plaintiffs  moved  for 
an  injunction  to  restrain  them :  — 

Held,  that  the  jpluntifis  having  once  established  their  rigbt  at  law,  it  was  not  necessaxy 
for  them,  tdtbough  nominal  damages  only  were  recovered,  to  bring  further  actions ; 
but  the  injunction  was  refused,  on  the  ground  that  the  plaintiffs  luid  acquiesced  for 
many  years  in  the  conduct  pursued  by  me  defendants.  Jlochdak  Canal  uo.  y.  ^tng^ 
208. 

6.  Dissolution  of.']  The  Vice-chancellor,  acting  oa  the  authority  of  The  London  and 
North  Western  Bailwap  Company  v.  Smith,  1  mac.  &  Gor.  216,  ranted  an  ex  parte 
injunction  on  the  application  of  a  railway  comnany  restraining  the  land-owner  fitnn 
taldng  proceedings  under  the  68th  section  of  The  Lands  Clauses  Consolidation  Act, 
1845,  for  settling  the  amount  of  compensation  to  be  paid  to  him  by  the  company; 
his  Honor  subsequently  dissolved  the  injunction  at  die  instance  of  the  defendant  <m 
the  authority  of  The  Mast  and  West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Gattke,  3  Mac.  &  Gor.  185 ;  8.  c.  8  £ng.  Bep.  59 ;  in  the  meanwhile,  the 
time  limited  for  talong  proceedings  under  the  68th  section  had  expired.  GHie  com* 
pany,  who  had  not  raised  the  question  before  the  yice-Chancellor,  appealed  from  the 
order  dissolving  the  injunction,  on  the  ground  that  it  ought  to  have  been  made  on 
such  terms  as  uiat  their  rights  to  take  proceedings  under  the  68th  section  mi^ht  not 
be  affected  by  the  lapse  of  time.  Ijie  Lord  Chancdlor  refused  the  application. 
South  Staffordshire  RatUoay  Co.  v.  Ball,  80. 

See  WATBBC0UB8S. 

INSURANCE. 

Interest  in  Life  assured — Demurrer. l  Hie  A.  Company,  in  1847,  granted  an  insurance 
for  8000/.  on  the  life  of  C.  D.,  and  afterwards,  as  a  cross  insurance,  insured  the  life 
of  C.  D.  for  1000/L  in  the  L  and  L.  Company.  In  1848  the  8000/.  policy  was  bought 
Dy  the  A.  Company  from  the  erantee,  in  consideration  of  an  annuity.  In  1850,  C. 
D.  died,  and  the  A.  Company  Drousht  an  action  to  recover  the  1000/.  The  L  and 
L.  Company  filed  a  bill  to  restrain  Uie  action,  and  to  have  the  1000/.  policy  delivered 
up,  it  being  alleged  that,  in  consequence  of  the  purchase  of  the  8000/.  policy,  the 
1000/.  policy  beomie  invalid.  A  demurrer  to  this  oill  was  held  not  to  be  sustainable. 
India  and  London  Life  Assurance  Co,  y.  Dtdby,  250. 

JURISDICTION. 

Order  to  j>ay  Money —  Charging  Party  in  Custody."]  The  Lord  Chancellor  has  no 
jurisdiction  under  the  17th  rule  of  the  15th  section  of  die  Act  1  Will.  4,  c.  36,  to  dis- 
charge a  par^  in  custody  for  the  non-payment  of  a  sum  of  money  ordered  to  be  piud 
m  a  snit.    Dew  v.  Clark,  82. 
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LEGACY.        ^ 

1.  Next-of-Kin  ex  parte  Afaternd—' Implied  Exclusion.!  A  testatrix,  by  a  codicil, 
revoked  a  bequest  in  her  will ;  and  after  reciting  that  her  grand-niece,  M.  L.  T.,  was 
not  provided  tor  upon  her  marriage,  gave  4,316/.  stock  to  trustees,  upon  trust  to  pay 
the  dividends  to  her  for  life,  with  remainder  to  her  children  ;  but  in  case  she  should 
die  without  issue,  or  they  should  all  die  before  their  shares  became  vested,  then  after 
the  decease  of  M.  L.  T.  to  ^*  pay,  assign  and  transfer ''  the  stock  unto  her  grand- 
nephew,  N.  T.  S.  P.,  if  he  should  be  then  living,  but  if  he  should  be  then  dead,  then 
unto  the  next-of-kin  of  X.  T.  S.  P.  in  a  legal  course  of  distribution  ex  parte  materna, 
K.  T.  S.  P.  died  in  the  life  of  M.  L.  T.,  who  was  then  his  next-of-kin  ex  parte  patemd 
and  also  ex  parte  martend ;  but  upon  the  death  of  M.  L.  T.,  the  fund  was  churned  by 
the  nextrof>kin  ex  parte  maiemd :  — 

Heldf  that  the  next-of-kin  was  to  be  ascertainefd  at  the  death  of  N.  T.  S.  P. ;  that  the 
words  ex  parte  materna  implied  no  exclusion  of  the  next-of-kin  ex  parte  patemd,  and 
that  M.  L.  T.  on  the  death  of  N.  T.  S.  P.,  became  absolutely  entitled  to  the  fund. 
Gundry  v.  Pinntger,  148. 

2.  Abatement  —  Fund  for  Payment  —  Appropriation,'^  A.  having  become  possessed  of 
property  under  the  will  of  £.  II.,  expressed  a  desire  in  his  wHl  to  make  gifts  to  her 
relations.  He  then  gave  legacies  to  several  persons  by  name,  and  added  "  but  if  the 
personal  estate  and  effects  1  became  entitled  to  under  the  will  of  E.  H.  should  fall 
short  in  paying  these  legacies,  my  desire  is  that  500/.  out  of  any  other  part  of  my  per- 
sonal estate  snail  be  applied  for  that  purpose."  The  legacies  given  amounted  to 
2,800/.,  the  personal  estate  of  E.  H.  amoutited  only  to  1,279/.  5«.  6 J.,  and  after  add- 
ing the  500/.  was  insufficient  to  pay  the  legacies  in  full  by  1,020/.  14«.  6d. :  — 

Held,  that  the  general  personal  estate  of  the  testator  was  not  liable  to  make  up  the 
deficiency.  That  the  sums  of  1,279/.  5«.  6 J.  and  500/.  were  alone  applicable  to  pay 
the  legacies,  and  that  they  must  abate  proportionately.    Read  y.  Strangways,  87. 


^  J^gacy.']    A  testator,  who  died  in  1790,  gave  his  personal  estate  to  his 

widow  for  life,  with  remainder  to  B.    B.  died  in  1826,  and  the  widow  in  1849.    The 


LIMITATIONS,  STATUTE  OF. 

1.  Investing  Leg 
widow  for  Ufe, „ , 

Elaintiifs  then  filed  a  bill  against  the  representatives  of  the  executors,  to  make  them 
able  for  investing  in  5  per  cents,  instead  of  in  consols,  &c.    In  1837,  the  plaintiffs 
had  notice  of  the  state  of  the  investment :  — 

Heldf  that  they  were  barred  by  laches  and  lapse  of  time.    Brown  v.  Cross,  268. 

2.  Pleading.']  At  the  hearing  of  a  claim  a  defendant  is  at  liberty  to  avail  himself  of 
the  benefit  of  the  Statute  orLimitations  without  pleading  it    Sneed  v.  Sneed,  141. 

LORD  CHANCELLOR. 
His  Jurisdiction, 

See  Lunatic.    Jurisdiction. 

LUNACY. 

1.  Practice  —  Confirming  Master's  Report.']  A  party,  wishing  to  object  to  the  con- 
firmadon  of  the  master's  report  in  lunacy,  must  present  a  counter  pctidon  in  the 
nature  of  exceptions  to  the  report    Saunders,  in  re,  105. 

2.  Tenant  in  Tail — Advowson — Sale  of  next  Presentation.]  A  lunatic,  who,  pre- 
viously to  his  lunacy,  professed  the  Roman  Catholic  religion,  was  tenant  in  tail  of  an 
advowson.  The  court  refused  to  make  an  order  for  the  sale  of  the  next  presentotion 
to  the  living,  money  not  being  wanted  for  the  purposes  specified  in  the  28th  section 
of  the  1  Will.  4,  c.  65.     Vavasour,  in  re,  114. 

8.  Transfer  of  Funds  in  his  name.]    The  Lord  Chancellor  declined  to  order  the  trans- 
VOL.  VII.  62 
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fer  of  funds  standing  in  the  joint  names  of  the  lunatic  and  another  to  the  party  claim- 
ing such  transfer,  without  a  previous  reference  to  the  master.     Were,  in  re,  4. 

4.  Appropriation  for  Support  of.']  Order  made  on  a  petition  presented  by  guardians 
of  toe  poor  unaer  the  Trustees  Relief  Act,  10  &  11  Vict  c.  96,  for  payment  to  them 
out  of  a  fund  paid  in  by  trustees  in  which  a  lunatic  was  interested  of  sums  expended 
by  the  guardians  in  the  support  of  the  lunatic,  the  Lord  Chancellor  holding  that  by* 
the  act  the  court  was  placed  in  the  position  of  the  trustees  and  that  the  trustees  ought 
have  made  the  payment  under  the  7  &  8  Vict  c.  101,  s.  27.     UpfuWs  Trust,  in  re,  10. 

5.  Resident  abroad  —  Transfer  of  Funds,"]  Order  made  on  the  application  of  the  cura- 
tor of  a  lunatic  resident  in  Holland  for  the  transfer  to  him  of  tne  corpus  of  funds  in 
England  to  which  the  lunatic  was  entitled.    Elias,  in  re,  5. 

6.  Next-ofFSn  —  Stop-inrder,]  Order  in  the  nature  of  a  8top<yrder  granted  on  the 
application  of  the  assignees  of  the  interest  of  the  sole  next  of  kin  <»  a  lunatic,  but 
disusing  with  notice  to  the  assignees  of  any  applications  in  the  matter  except  tiiose 
respecting  payments  to  the  next  of  kin.    Pigott,  in  re,  7. 

See  Tbustee.    Practice.    Fraud. 


MAINTENANCE. 
See  Infant. 

MANDAMUS. 
Sec  Injun<?tion. 

MARRIED  WOMAN. 
See  Husband  and  Wife.    Costs.    Feme  Covert. 

MORTGAGE. 
See  Foreclosure.    Fauilt  Sbttusment. 

NEXT  OF  KIN. 
See  LxTNATic.    Legacy. 

OUTLAWRY. 

1.  PUa."]  A  plea  of  ouilawiy  is  not  good  unless  it  appears  that  a  judgment  of  oatlawxy 
has  been  pronounced.     Tvinthrcp  v.  Elderton,  294. 

2.  Bankruptcy.]  Quaref  whether  the  Court  of  Bankruptcy  can  pronounce  judgment 
of  outlawry?    lb. 

PARTIES. 

Suit  to  restore  Trust  Property —  Society — Fluctuating  Members.]  The  trustees  of  a 
dissenting  chapel,  being  required  by  the  men  subscribers  to  the  congregation,  com- 
municants llierein,  under  a  power  contained  in  their  trust-deed,  mortgaged  it  to 
secure  600Z.  A  power  of  sale  was  inserted  in  the  mortgage  deed ;  the  mortgagee 
transferred  his  security  to  T.  M.  H.,  upon  whose  decease  the  land  was  sold  to  JTS. 
for  600^,  and*he  immediately  afterwaras  sold  it  to  a  nulway  company  for  l^lbOL 
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Upon  a  bin  filed  by  the  trostees  for  an  account,  and  to  obtain  a  declaration  that  J.  S. 
was  assignee  of  the  mortgage  only,  and  also  to  have  the  balance  of  the  purchase- 
money  secured  for  the  trustees  as  part  of  the  trust  estate :  — 

Heldf  that  it  was  not  sufficient  to  make  some  of  the  men  subscribers  to  the  congrega- 
tion parties  only,  but  that  they  were  all  necessary  parties  to  the  suit  Minn  v.  Stant^ 
100. 

See  Beyiyor.   Tbctstee.   TausT.    Cbeditob's  Suit.    Sfxcifio  Pxbfobmakcb. 

PARTNERS. 

The  usual  annual  stock-takings  of  a  firm  do  liot  necessarily  represent  the  true  value  of 
a  partner's  share  in  the  partnership  property ;  and  if  the  object  be  merely  to  ascer^ 
tain  the  profit  and  loss  of  the  ^ear,  the  correctness  of  the  value  set  upon  the  items 
and  liabilities  of  the  firm  is  of  infinitely  less  importance,  than  where  the  object  is  to 
ascertain  the  exact  value  of  a  partner^s  share  and  interest    Travit  v.  MUne,  195. 

PARTNERSHIP. 
What  Partnership  Property.^ 

See  Bankbuptct. 


PAYMENT  OF  MONET  INTO  COURT. 

Claim — InterloctUory  Relief,']  In  a  claim  the  pkuntifi*  moved  that  the  defendant  might 
be  ordered  to  pay  into  court  a  sum  of  money  admitted  by  him,  u^n  affidavit  to  be  due, 
and  also  to  produce  a  document  admitted  to  be  in  his  possession.  The  court  made 
the  order.    Jefferies  v.  Biggs,  152. 

PAYMENT. 
Of  Debt  without  Costs,'] 

See  Costs. 


PLEADING. 

Bin  against  Testator*s  Executors  and  his  Copartners.]  Legatees  can  sustain  a  bill  against 
the  executors  and  the  surviving  partners  of  their  testator,  althou^  collusion  between 
the  executors  and  surviving  psalners  is  not  alleged  or  proved.    Travis  v.  Mine,  195. 

See  OVTLAWBT. 

PRACTICE. 

1.  Payment  into  Court.]  Under  an  indosure  act,  some  lands  were  allotted  to  a  rector, 
who  had  a  jpower  of  selling  to  pay  the  expenses.  Under  a  railway  act,  compensation 
was  made  m  respect  of  other  lands  of  tne  rectory  and  paid  into  court  The  court 
sanctioned  the  application  of  the  money  in  court  to  the  payment  of  the  expenses  oi 
the  inclosure.    Lockwood,  ex  parte,  280. 

2.  Payment  out  of  Particular  Fund,]  Where  the  court  orders  payment  out  of  a  parti- 
cular fund  it  IS  tantamount  to  a  decision,  not  onlv  that  such  fund  is  liable  to  make 
such  payment,  but  also  the  interest  directed  to  be  computed  thereon.  Davis  v. 
Browne,  278. 

8.  By  the  decree,  arrears  of  maintenance  were  ordered  to  be  paid  out  of  a  fund  in  court, 
consisting  both  of  corpus  and  rents  of  real  estate,  and  it  was  referred  to  the  master 
to  calculate  interest  on  the  arrears.  Upon  the  matter  coming  before  the  court  upon 
the  master's  report :  — 
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Heldj  that  it  was  not  then  competent  for  the  parties  to  contend,  that  the  arrears  and 
interest  were  not  payable  out  of  the  corpuSy  for  the  point  must  be  conmdered  settled 
by  the  prior  decree.    Jb, 

4.  29th  Order  of  May^  1845.]  Application  to  the  court  for  leave  to  enter  an  appeal^ 
ance  under  the  29th  Order  of  May,  1845,  long  afler  ser\'iee  of  subpoena,  refused,  no 
reason  being  given  for  the  delay ;  but  subsequently  granted  on  representation  that 
the  bill  was  a  mere  bill  of  revivor.    Norton  v.  Fishy  292. 

5.  Application  of  Charitable  Legacy^  Where  a  court  is  asked  to  make  an  onier  which 
amounts,  in  fact,  to  the  variation  of  an  order  made  by  a  former  Vice-Chancellor,  it 
must  be  by  way  of  rehearing.    Attorney-General  v.  Crofty  292. 

6.  Order  on  Petition."]     An  order  was  made,  on  petition  and  by  consent :  — 

Held,  that  it  could  only  be  varied  by  a  proceeding  in  the  nature  of  one  to  correct  the 
agreement,  on  the  ground  of  fraud  or  suppression  of  facts.  Greenwood  v.  ChurchiiL, 
296. 

7.  Order  to  pay  Money  —  Personal  Service  —  Demand,']  To  obtain  the  succesave  orden 
(in  a  matter,  and  not  m  a  cause)  upon  a  person  to  pay  a  sum  of  money  to  a  partr, 
personal  scr\ice  of  the  preceding  order,  and  a  demand  and  refusal  must  be  proved ; 
but  where  the  party  avoids  service,  the  court  will  direct  substituted  service,  and  di^ 
pense  with  the  necessity  of  a  demand  and  refusaL    Mourilyany  in  re,  163. 

8.  Order —  Costs.]  Upon  a  motion,  after  taxation,  for  an  order  on  a  solicitor  to  pay 
the  amount  found  due  from  him,  he  was  also  ordered  to  pay  the  costs  of  the  appUca- 
tion.    Bainbridgcy  in  re,  166. 

9.  Order  —  Payment  into  the  Bank.]  Where  a  matter  is  pressing,  the  accountant' 
general  will  grant  his  direction  to  pay  money  into  the  Dank  instanter,  Foley  t. 
Smithy  168. 

10.  Kext  Friend  of  Feme  Covert^  A  defendant  cannot  act  as  next  friend  of  a  plaintiff' 
feme  covert.    Payne  v.  lAttley  169. 

11.  Return  of  Commission^  The  return  of  a  commission  from  Jamaica,  whicb  onutted 
to  state  that  the  conomissioners  and  their  clerks  had  taken  the  oaths,  ordered  to  be 
amended,  and  to  be  received  in  evidence,  though,  in  addition,  the  signature  of  Ihe 
commissionerB  had  not  been  affixed  to  the  interrogatories.    Davis  v.  Bcarretty  207. 

12.  Substituted  Service.]  Substituted  service  ordered  of  a  writ  of  summons  issued  upon 
the  master's  certificate  upon  a  claim.    Baker  v.  Anthonyy  218. 

IS.  Service.]  A  sum  being,  on  taxation,  found  duo  from  a  solicitor  to  his  client,  the 
first  order  fixing  a  day  for  payment  must  be  obtained  on  notice ;  bat  the  second  or 
four  day  order  is  made  ex  parte.     Stevensony  in  re,  214. 

14.  Petition  of  Married  Woman  —  Next  Friend.]  Petition  by  a  feme  covert  in  a  suit, 
not  naming  a  next  friend,  directed  to  be  amended  by  inserting  a  next  fnend.  Howard 
T.  PrincCy  215. 

15.  Rehearing.]  The  time  within  which  a  decree  or  order  of  Chancery  may  be  varied 
on  rehearing  has  never  been  defined.  The  practice  has  been  to  allow  a  "partv  to 
take  his  chance  of  success  under  a  decree  before  the  master,  and,  if  unsuccessful,  to 
obtmn  a  rehearing  of  the  decree.    Morgan  v.  Morgany  216. 

16.  A  decree  was  allowed  to  be  reheani  twelve  and  a  half  years  after  it  had  been  prc^ 
nounced,  and  notwithstanding  it  had  been  acted  upon  during  that  period  by  sales, 
&c.    lb. 

17.  The  Order  of  Reference,  whether  it  is  expedient  to  wind  up  a  company,  may  be 
dispensed  with.     The  Worcester  Com  Exchangey  in  re,  227. 

18.  Afnendment.]  The  right  of  a  plaintiff'  to  amend  his  bill  under  the  orders  of  May, 
1845,  extends  to  four  weeks  from  the  time  at  which  the  suit  either  is,  or  ought  to  Ims, 
at  issue.  And  in  the  present  case,  where,  although  the  answer  of  a  defendant,  who 
had  moved  to  dismiss,  had  long  been  deemed  sufficient,  but  the  answer  of  IL,  an 
important  defendant,  was  still  outstanding,  leave  to  amend  was  granted,  although  the 
plaintiff  might  have  taken  the  hih  pro  confesso  against  H.     Coltett  v.  PresUm,  287. 
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19.  WliereTer  time  is  to  be  calculated  with  reference  to  the  state  of  the  cause,  the  court 
treats  the  case  upon  the  consideration  of  what  is  not  only  the  actual  state  of  the  cause, 
but  what  ought  to  be  the  state ;  and  if  the  cause  ought  to  be  at  issue,  it  will  act  as  if 
it  was  at  issue,    lb. 

20.  DismissaL]  SembU,  the  same  period  must  gOTem  the  right  of  a  defendant  in  obtain* 
ing  the  diMniHsal  of  the  bill  for  want  of  prosecution,  that  regulates  the  plaintiff's  right 
to  amend.    lb. 

21.  Stajfing  ProetedmgB — AMwer."]  Order  made  by  the  Lord  Chancellor  staying  pro- 
ceedings to  enforce  further  answer,  pending  an  appeal  from  Uie  order  by  whicn  the 
defendant's  answer  was  dedared  insufficient    Stmnton  y.  Chadwick^  13. 

22.  EnrdmerU  of  Decree.']  Enrofanent  of  a  decree  by  the  plaintiff  vacated,  on  the 
ground  that  it  being  the  settled  practice  of  the  court  that  notice  is  to  be  given  of 
passing  and  entering  a  decree^  the  omission  to  give  this  notice  had  under  the  circum* 
stances  of  the  case  been  a  surprise  on  the  defendant    Hargrane  t.  Hargrove^  14. 

23.  Ordwfor  the  PaymerU  of  Money -^^  Caste.]  Order  made  for  the  pajrment  out  of 
the  suitors  fee  fund  account  of  costs  incurred  by  an  officer  of  the  court  in  defending 
legal  proceedings  instituted  against  him  in  consequence  of  the  performance  of  his 
duties.    AUen^  ex  parte,  34.  * 

24.  Xtinoftc,  Answer  of]  Practice  as  to  lunatic  answering  where  he  is  jmade  defend- 
ant to  a  bill  filed  by  the  committee  of  his  person  and  estate.    Worth  t.  Mackenzie,  36. 

25.  New  Trustees —  Term  of  Years  —  Eeversioner.]  Demise  of  lands  to  trustees  to 
1000  years  on  certain  trusts.    Petition  fi>r  the  appdntment  of  new  trustees :  — 

Held,  that  the  reversioner  ought  to  be  served  with  the  petition.  Farranfs  Trustf 
in  re,  47. 

26.  Serving  Warrants  on  Pkdntiff  in  one  Stdt  to  attend  Proceedings  in  another  Suit!] 
The  court,  on  motion  by  consent,  ordered  the  plaintiff  in  one  suit  to  serve  the  plain- 
tiff in  another  with  warrants  to  attend  before  the  master  in  proceedings  in  the  first 
suit    IBUs  V.  MacRae,  48. 

PBINCIFAL  AND  AGENT. 
See  AccoxTNT. 

PRIVILEGED  COMMUNICATIONa 
See  Pboduction  of  Docuhents. 

PRODUCTION  OP  DOCUMENTS. 

Agents —  Claim  to  retain  Title-deedsJ]  Production  of  maps,  plans,  and  other  documents 
made  by  land  agents  in  the  course  of  their  employment,  and  to  fiicilitate  them  in  let- 
ting the  farms,  and  in  computing  the  rents,  and  also  the  fines  to  be  p£ud  by  copyhold 
tenants,  wiU  be  ordered,  though  it  was  alleged  that  they  were  made  for  private  use, 
and  were  not  pidd  for  by  the  principal,  and  that  the  cost  was  not  covered  by  the 
poundage  which  it  had  been  agreed  the  agents  should  receive.  Beresford  y. 
Driver,  25. 

PUBLIC  POLICY. 
See  Will. 


RAILWAY  COMPANY. 

Investment  of  Money  paid  into  Court  in  Land.]    A  railway  company  took  some  settled 
land  and  paid  the  purchase-money  into  court    A  reference  to  .the  master,  on  the 

52* 
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petition  of  the  tenant  for  fife,  to  inquire  as  to  the  propriety  of  a  proposed  purchase  of 
und  to  be  settled  to  the  same  uses  and  the  title  to  it,  and  a  direction  that,  if  he  should 
approve  of  the  purchase  and  title,  he  should  settle  the  conveyance,  and  that  the  money 
should  be  paid  to  the  vendors,  were  comprised  in  one  order.  MdhereU^  ex  parte,  139. 

See  Injttkctiok.    Costs.    Aqbeement. 

BECEIYEB. 

PeiUUm — Infant,']  A  receiver  of  the  rents  of  real  estates  descended  on  an  in&nt 
lippointed  on  petition,  nithout  suit.    Leenmg^  in  re,  68. 

See  BSCOGNIZAKCB. 

BECOGKIZANCE. 

Receiver — UaMity  of  Reed  and  Personal  RepresentaHvee.']  Where  in  the  lifetune  of  a 
receiver  an  unascertained  balance  was  found  by  the  master's  report  to  be  due  from 
him,  and  he  died  without  payment  of  such  balance,  the  court  ordered,  upon  petition, 
that  his  reco^izance  shoiud  be  put  in  suit  against  his  real  and  personal  repreeentar 
tives  and  against  his  sureties*    Ludffoter  v.  VkanneOf  1. 

REHEAIUNG. 
See  Pbactics. 


RETAINER. 
Right  o/.] 

See  Banxbupt. 


REVERSIONER. 
See  Pbacticb. 

REVIVOR. 

1.  Demurrer  to  a  BUI  o/]  After  decree  an  administration  suit  abated  by  the  marriaffe 
of  a  female  plaintiff.    Previously  to  such  abatement  the  master  had  committed  the 

{)rosecution  of  the  suit  to  a  pecuniary  legatee,  who  was  not  a  party  thereto.  This 
egatee  applied  to  the  phuntifis  to  revive  the  suit,  and  on  dieir  refusal  filed  a  bill  of 
revivor  in  ner  own  name.  A  demurrer  to  this  bill  was  allowed,  on  the  ground  thai 
the  legatee  had  no  right  to  file  it  without  a  previous  application  to  the  court  WUr 
Uams  V.  Chard,  289. 

2.  The  master^s  authority  to  commit  the  prosecution  of  a  suit  to  any  person  applies  only 
to  proceedings  in  his  own  office.    lb. 

8.  An  order  to  revive  made  on  such  a  bill  would  be  abortive.    Ih. 

4.  Parties —  WatU  of  Interest  J]  The  personal  representatives  of  a  defendant  having 
been  made  parties  to  a  suit  by  a  bill  of  revivor,  pleaded  that  their  testatrix  assigned 
her  interest  pendente  lite,  and  that  they  never  to(ME  any  interest  in  the  subjectiuatter 
of  the  suit    The  plea  was  allowed.    Nutting  y.  Hebdtnj  6i* 

SALE. 
See  Trusts. 
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Amended  BUL]  A  defendant  senred  with  a  copy  of  a  bill  under  the  2dd  order  of  the 
seth  August,  1841|  must  be  reserved  if  the  bill  is  amended*    Vincent  t.  WattSf  6. 

SETTLEMENT. 
See  Fakily  SETTLSMXirT. 

SOLICITOR. 

Summary  Jurisdiction,']  Where  the  same  solicitor  was  employed  by  the  Tendor  and  pur> 
chaser,  and  the  purcoaser  paid  his  purchase-money  to  the  solicitor,  and  was  afterwards 
deprived  of  the  oenefit  of  nis  purcnase  b^  parties  havinff  a  prior  equitable  mortgage, 
which  was  known  to  the  solicitor  at  the  time  of  the  purcoase : — 

Held,  that  the  court  had  no  jurisdiction,  on  petition  of  the  purchaser,  to  order  the  soli* 
citor  to  pay,.out  of  the  purchase-money,  the  amount  of  the  equitable  mortgage,  as 
the  mone^  was  not  paid  to  him  as  the  solicitor  of  the  petitioner,  but  of  the  vendor ; 
Mid  that  it  had  no  jurisdiction,  on  petition,  to  order  the  solicitor  to  make  compensa- 
tion  to  the  purchaser  for  the  loss  sustained  thiough  his  negligence.  T^flee  y.  WMf 
281. 

See  Costs.    Deed. 

SPECIFIC  PERFORMANCE. 

1  Vendor  and  Purchcuer,']  A  agreed  to  purchase  part  of  an  estate,  on  the  faith  of 
representations  made  to  him  by  the  venoor^s  agent,  that  the  vendor  would  do  certain 
acts  on  the  remainder  of  the  estate.  Those  acts,  however,  were  not  done ;  in  conse- 
quence of  which  the  value  of  the  land  purchased  was  considerably  diminished.  A 
bill  for  specific  performance,  filed  by  persons  claiming  under  the  vendor,  was  dis- 
missed with  costs.    Myers  y.  Watson^  66. 

2.  Parties,']  Claim  for  specific  perfi)imance  of  agreement  of  a  railway  company  to 
purchase  land  from  trustees :  — 

Held,  that  persons  beneficially  interested  in  the  land  were  not  necessaiy  parties  to  the 
suit    Potts  y.  Thames  Haven  Dock  Company^  262. 

8.  Agreement.]  By  the  terms  of  the  agreement  the  land  was  to  be  valued,  and  the 
purchase-money  was  not  to  be  less  than  400L 

Queere^  whether  this  agreement  could  be  enforced,  no  valuation  having  been  made  ?  lb. 

4.  Extension  of  Time.]  There  had  been  great  delay  on  the  part  of  the  company, 
owning  to  their  pecuniary  embarrassments ;  but,  after  considerable  discussionj  it  was 
agreed  to  give  the  company  further  time,  and  the  claim  was  ordered  to  stand 
over.    lb. 

See  Tbusts.    Aobexmsnt. 

STATUTES,  CITED,  EXPOUNDED,  &c. 

Elix.  c.  4 189 

5&    6  Will  4,  c.  50 42 

B9  &  40  Geo.  8,  c  98 157 

6  Geo.  4,  c.  16 *      303 

5  &    6  Vict  c.  122 307 

6  &    7  Yict  c.  73,  ss.  37,  38,  43 59 

6  &    7  Vict  c.  85 204 

7  &    8  Vict  c.  101,  s.  27 10 

8  Vict  c.  18,  ss.  80,  82 50 
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10  &  11  Yict  c  96 10,  285 

12  &  18  Vict  c  74 285 

12  &  18  Vict  c  106 ...      808 

12&18yictc.  106,  8.41 815 

12  &  IS  ^ct  c  106,  8.  280 816 

12  &  18  Yict  c.  106, 8. 198 115 

18  k  14  Yict  c.  60 8,  168 

STATING  PBOCEEDINGa 
See  Fracticb. 

STOF-OSDEB. 
See  LuKATia 

SUMMARY  JUBISDICTION. 
See  SoLzciTOB. 


SUBYEYOBS. 
0/IJighway$y  ikeir  rights."] 

See  Wats. 


TENANT  FOB  LIFE. 
See  Will. 

THELLUSSON  ACT* 

See  ACOTTXITLATIOV. 

TBUST 

1.  When  Void.J    A  penon,  being  at  the  time  indebted,  effects  a  pofic7  of  assorance 
%  on  his  own  life.    By  deed  lie  assigns  the  policy,  and  all  benefit  thereof^  to  a  third 

party,  by  way  of  mortgage,  and  causes  the  mortgagee  to  write  to  him  a  letter,  declar- 
mg  that,  after  parent  of  the  mortgage  debt  and  interest,  he  held  the  sarplns  upon 
trust  for  M.,  a  third  narty.  The  mortgagor  then  writes  a  letter  to  M.,  ezpJaimng 
this  arrangement  for  ner  oenefit,  and  inclofling  the  mortgagee's  letter,  declaiing  the 
trust  of  the  surplus : — 

HMf  that  this^  would  be  ^ma  facie  a  good  trust  for  M. ;  but,  temble,  it  would  be  void 
i^gainst  creditors  of  the  insured  parfy  whose  debts  were  due  at  the  time  of  the  declara- 
tion of  trust    Form  of  order.    Maria  Theresa  Magatde^s  Trusty  268. 

2.  Specifc  Performance — Sak  of  Personal  Chattels.']  Courts  of  Equity  will  not  lend 
their  assistance  to  enforce  ihe  specific  peifoimance  of  ordinanr  contracts  finr  the  sale 
and  purchase  of  chatteb,  unless  there  be  something  Terr  special  in  Uie  nature  of  the 
contract  On  the  other  hand,  if  a  trust  be  created,  tne  circumstance  that  the  snl^ 
ject-matter  is  a  personal  chattel,  will  not  preyent  this  court  fiom  enforcing  the  due 
execution  of  that  trust    Pocky  y.  Budd^  229. 

8.  Drusts,  how  ConstitiUed,]  Trusts  may  be  constituted  not  merely  by  direct  dedaradon 
of  trust,  but  also  by  the  constructiye  operation  of  the  consequences  flowing  from  the 
acts  of  parties.    Hius  equity  will  ^ifozce  the  execution  of  a  trusti  not  omy  against 
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the  trustees  themselves,  but  against  all  persons  who  obtained  poeseasion  of  the  pro- 
perty affected  by  the  trust,  provided  they  had  notice  of  it    Jb. 

4.  A,  who  sold  500  tons  of  iron  stacked  on  his  wharf  to  B,  in  consideration  of  a  Inll 
accepted  by  a  third  party,  gave  an  acknowledgment  engaging  to  deliver  it  to  the 
bearer,  he  (A)  **  having  been  paid  for  the  same/'  B  mortgaged  the  iron,  and  the 
bill  having  been  dishonored,  A  refused  to  deliver  the  iron.  The  mortgagee  pro- 
ceeded in  equity  to  make  A  responsible  for  the  iron :  — 

Held,  that  A  had  no  ownership  or  property  in  the  iron  so  stacked,  and  was  a  trustee, 
and  therefore  a  demurrer  for  want  en  equity  was  overruled.    lb, 

5.  A  lent  B  100/.  in  October,  1843,  on  which  occasion  B  wrote  and  signed  the  follow- 
ing document :  "  Received  of  A,  for  the  use  of  C,  100/.,  to  be  paid  to  her  at  A's  death, 
but  the  interest  at  4/.  per  cent,  to  be  paid  to  A."  Underneath  was  written  "  I  approve 
the  above,"  which  was  signed  by  A.  This  document  was  given  to  A.  The  money 
was  not  paid  to  A  in  her  lifetime.    In  June,  1845,  A  died :  — 

Heldf  that  B  was  a  trustee  for  C.  of  100/.  at  the  death  of  A*    Moore  v.  Darton^  184. 

6.  Acceptance — New  Trustees — Payment  to  —  Appointment-^ Disclaimer^  Sufficiency 
of —  Parties.']  E.  M.  N.  and  his  wife,  under  a  power  in  their  marriage  settlementi 
mrected  the  trustees,  afler  the  decease  of  the  survivor  of  them,  to  receive  a  sum  of 
8,000/.  and  pay  it  to  their  three  daughters  equally.  F.  M.  N.,  one  of  the  daughters, 
upon  her  marriage  with  S.  D.  assigned  all  her  interest  in  the  appointed  fund,  by  way 
or  settlement,  to  C.  R.  and  T.  L.  Upon  C.  R.  requiring  to  be  discharged  from  being 
a  trustee,  T.  L.  who  had  never  accepted  the  trusts,  executed  a  deed  of  disclaimer, 
upon  which  B.  W.  N.  and  J.  N.  were  appointed  trustees  in  the  place  of  C.  R.  and 
T.  L.,  and  C.  R.  assigned  the  trust  fund  to  them,  but  the  trustees  of  the  original  set- 
tlement alleged  that  T.  L.  had  accepted  the  trusts,  and  B.  W.  N.  and  J.  N.  were  not 
trustees,  and  they  refused  to  pay  the  share  of  F.  M.  K.  to  them :  — 

Held,  upon  a  bill  filed  by  B.  W.  N.  and  J.  N.,  that  they  were  duly  appointed  trustees; 
and,  upon  an  objection  for  want  of  parties,  that  the  cestuis  que  trust  and  T.  L.  were 
not  necessary  parties  to  the  suit ;  that  the  capital  and  dividends  of  F.  M.  N.'s  share 
ought  to  be  transferred  to  the  trustees ;  that  the  costs  of  the  suit  ought  to  be  paid 
out  of  the  trust  funds ;  and  that  the  defendant  was  not  entitled  to  anpr  costs  of  the 
objection  for  want  of  parties,  but  that  the  plaintiffs  were  entitled  to  their  costs  out  of 
the  trust  funds.    Noble  v.  Meymott,  94. 

TRUSTEES. ' 

1.  C^aim  must  disclose  aU  the  Facts  in  the  Plaintiff's  Knowledge.']  Parties  resortiiur  to 
the  summary  jurisdiction  of  the  court  by  claim,  are  bound  to  state  all  the  facts  ofthe 
case  which  are  within  their  own  knowledge,  and  are  not  iustified  in  merely  slating 
those  facts  which  they  may  consider  material  in  the  view  they  take  as  to  the  relief  to 
which  they  may  be  entitled.     Goode  v.  West,  285. 

2.  Trustee  Indemnity  Acts — Jurisdiction  over  Fund  paid  into  Court  under.]  Therefore,, 
where  the  cestui  que  trust  o£  an  aliquot  share  of  a  trust  fund,  being  aware  that  the 
trustees  had  severed  the  share,  and  paid  it  into  court  under  the  Trustee  Indemnity 
Acts,  retaining  only  a  sum  in  respect  of  costs,  filed  a  claim,  suppressing  the  fact  of 
the  severance,  and  payment  into  court  of  the  aliquot  share,  ana  seeking  to  have  the 
whole  trust  fund  administered  by  decree  of  the  court,  the  claim  was  dismissed,  with 
costs.    lb. 

3.  Where  trustees  have  paid  any  portion  of  their  trust  fund  into  court  under  the 
Trustee  Indemnity  Acts,  10  &  11  Vict.  c.  96,  and  12  &  13  Vict  c.  74,  the  original 
jurisdiction  of  the  court  by  biU  is  gone  as  to  the  portion  so  paid  in,  and  the  remedr 
of  the  cestui  que  trust  can  only  be  prosecuted  under  the  provisions  of  the  statute.    lo^ 

4.  Breach  of  Trust.]  In  a  marriage  settlement  of  stock  the  trustees  were  empowered 
to  invest  in  real  security.  Contemporaneously  with  the  execution  of  the  settlement,. 
a  memorandum  was  indorsed  upon  it,  and  signed  by  the  intended  husband  and  wife, 
requesting  the  trustees  to  advance  the  money,  on  any  part  of  it,  t©i  the  owners  or 
leasees  of  Y.  Gardens,  upon  mortgage,  either  as  first,  second,  or  thixd  mortgage.    B.^ 
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(who  was  the  settlor,)  G.,  and  H.  were  the  then  owners  of  this  property,  which  at 
that  time  was  subject  to  two  mortgages.  The  trustees  immediately  advanced  liie 
money  to  B.,  6.,  and  H.,  but  no  wntten  security  was  taken  until  a  year  and  a  half 
after  the  advance,  at  which  time  B.  had  surrendered  his  interest  in  the  property  to 
G.  and  H.,  who  then  executed  a  mortgase  of  the  property  to  the  trustees,  with 
Ihe  usual  covenants  for  repayment  of  the  £an.  The  security  proved  wholly  insuffi- 
dent:  — 

Hddf  affirming  the  decimon  of  the  court  below,  that  the  trustees  had  conmiitted  a  breach 
of  trust,  and  were  bound  to  make  good  the  loss,  and  to  bring  the  fund  into  court 
Fowler  v.  Regrudy  270. 

6.  Bill  by  a  lady  who  was  tenant  for  life  of  a  trust  fund  settled  on  marriage  upon  her- 
self and  her  children,  against  trustees,  to  make  them  liable  for  a  breach  of  trust, 
associated  with  her  as  co-plaintiffs^  her  children.  There  was  no  evidence  in  the 
cause  that  these  co-pUintiflrs  were  her  children,  but  the  answer  did  not  deny  it,  or 
raise  the  issue :  — 

Held^  that  it  was  too  late,  at  the  rehearing,  to  raise  the  objection ;  but  that,  if  the 
objection  was  good,  an  affidavit  would  have  been  received  to  prove  the  ftct    /ft. 

6.  ApoointmerU — New  Trustees  appointed  by  the  Court — Power  of  Sale,"]  A  marriage 
settlement  contained  a  power  for  the  two  trustees  and  the  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  to  sell  certain  estates  with  the  consent 
of  the  husband  and  wife.  The  settlement  contained  no  power  of  appointing  new 
trustees.  One  trustee  died,  the  other  trustee  went  to  reside  abroad,  and,  upon  a 
bill  filed  for  that  puipose,  two  new  trustees  were  appointed  under  an  order  A  the 
court:  — 

Held,  that  the  trustees  appointed  by  the  court  had  no  right  to  execute  the  power  of 
sale.    Newman  v.  Warner^  182. 

7.  Appointment  ofnem  Trustee  in  ihe  place  of  retiring  Thistees  and  a  lunatic  ThisteeJ] 
The  court  made  an  order,  upon  one  petition,  for  the  appointment  of  new  trustees  in 
the  i>lace  of  retiring  trustees  and  a  lunatic  trustee,  and  that  the  trust  estates  should 
Test  in  the  new  trustees,  but  directed  that  the  order  should  be  entitled  both  in  lunacy 
and  in  Chancery,  and  be  entered  in  the  registrar's  book.    Davidson,  in  re,  161. 

8.  Costs  against,^  A  trustee  cannot  refuse  to  reconvey  trust  property  merely  because 
the  cestui  que  trust  declines  to  apolo^e  for  an  alleged  imputation  on  the  trustee ; 
and  if  a  suit  for  a  reconveyance  of  the  property  is  occasioned  by  such  refusal,  and 
upon  such  grounds,  the  trustee  will  be  saddled  with  all  the  costs.    Moore  v.  Prance,  1 7. 

9.  New  Appointmenf]  Order  made  tmder  the  Trustee  Act,  1850,  appointing  a  new 
trustee  and  vesting  the  trust  premises  in  him  jointlv  with  the  continuing  trustees,  in 
a  case  where  one  ^  three  trustees  was  lunatic  and  though  the  will  contamed  a  power 
to  appoint  new  trustees.    Davies,  in  re,  8. 

10.  Jurisdiction  of  Lord  ChanceUorJ]  The  Trustee  Act,  1850,  does  not  give  to  the 
Lord  ChanceUor  of  Great  Britain  sitting  in  lunacy,  jurisdiction  over  lands  in  lie- 
land,    /ft. 

See  Costs.    Chabitablb  Foundatiok.    Pabties. 


USER. 
See  Watebcoubse. 

VENDOR. 
See  SpBcnrio  Pebfobicakce. 

WATERCOURSE. 

User — Acquiescence — Injunction,']    Permisnon  obtained  from  E.  and  other  land-own- 
ers, on  behalf  of  a  body  of  subscrflbeiB,  to  make  a  watercourse  through  their  respective 
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lands  to  sapplj  tbe  town  of  G.  with  water.  It  was  alleged  that  the  subscribers  agreed 
to  paj  to  £.  2s.  6d.  aryear,  but  this  was  denied.  £.  subsequently  diverted  the  water- 
course into  the  old  cbiannel ;  and  upon  a  bill  filed  by  fleveral  of  the  subscribers :  — 

Heidf  upon  its  being  amended,  and  made  on  behalf  of  the  plainttfis,  and  others  whose 
names  and  residences  were  unknown,  being  subscribers  to  the  fund,  that  the  plain- 
tiffs  were  entitled  to  the  use  of  the  watercourse  passing  under  the  lands  of  £. ;  and 
an  injunction  was  granted  to  restrain  the  defendant  frompreventing,  obstructing,  or 
interfering  with  the  flow  of  water,  or  with  the  plaintifls*  use  of  the  watercourse. 
Duke  ofSevomhire  t.  Elgin,  89. 

WAYS. 

JUght  to  take  Stones  or  Shingle — Surveyors  of  Hiahwaifs.']  The  plaintiff,  by  Tirtue  of  a 
erant  from  the  Crown,  made  86  Hen.  8,  chumea,  as  lora  of  the  manor  of  C.  to  be  enti- 
ued  to  the  beach  or  shore  of  the  sea  between  high  and  low-water  mark.  The  defend- 
ants, the  suryevors  of  highways,  took  the  stones  to  mend  the  highway  of  the  parish. 
Upon  a  bill  filed  by  the  plaintiff  a^nst  them,  the  defendants  put  m  their  answer, 
denying  the  right  claimed  oy  the  pUantiff,  and  insisting  upon  their  right  to  take  the 
stones  by  custom,  and  also  by  prescription,  and  also  under  the  Highwa^^s  Act  5  &  6 
WilL  4,  c.  50;  and  upon  a  motion  to  dissolve  the  injunction  obtained  by  the 
plaintifi':  — 

Held,^  that  the  rights  claimed  by  the  plaintiff  were  legal,  and  must  be  decided  by  an 
action ;  that  the  court  must  consider  which  of  the  two  parties  were  likel]^  to  sustain 
most  injury ;  that,  notwithstanding  the  want  of  distinct  evidence  respecting  ii\juryi 
the  court,  to  prevent  a  possible  mischief,  would  grant  an  injunction  and  give  the 
plaintiff  leave  to  bring  an  action,  but  it  refused  to  say  that  he  must  do  so.  Qowe$ 
V.  Beck,  42. 

WILL. 

1.  Condition — Prerogative — Publie  PoUey — Proviso  as  to  acquiring  a  TStle."]  John 
William,  late  Earl  of  Bridgwater,  by  hu  will  jgave  all  his  estates  to  trustees  upon 
trust  to  convey  the  same  to  certain  uses  therem  specified,  with  remainder,  after  the 
determination  of  the  estates  thereby  created,  to  the  use  of  Lord  Alford  for  ninty-nine 
years,  if  he  should  so  long  live,  remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  remainder  to  the  use  of  the  heirs  male  of  his  body,  with  remainder  to  the  use 
of  Charies  Gust  in  similar  terms;  with  divers  remainders  over,  and  an  ultimate 
remainder  to  his  own  xi^ht  heirs  forever ;  and  it  was  provided  that  if  Lord  Alfi>rd 
should  die  without  havms  aoouired  the  title  and  dignity  of  Duke  or  Marquis  of 
of  Bridgwater,  to  him  and  the  neirs  male  of  his  body,  then  and  in  such  case  the  use 
and  estate  thereby  limited  to  the  heirs  male  of  his  body  should  cease  and  be  void : 
and  that  if  the  Earldom  of  Brownlow  should  descend  and  come  to  him,  and  he  should 
not  acquire  the  title  and  dignity  of  Duke  or  Marquis  of  Bridgwater,  to  him  and  the 
heirs  male  of  his  body  before  the  end  of  five  years  next  after  he  should  become  Lord 
Brownlow,  then  the  several  uses  and  estates  directed  to  be  limited  to  the  said  Lord 
Alford,  and  to  the  heirs  male  of  his  body  should  thenceforth  cease  and  be  void,  and 
the  estates  should  be  enjoyed  according  to  the  subsequent  uses  and  limitations.  The 
will  also  contained  similar  provisos  as  to  the  other  estates  limited  to  the  persons  in 
remainder.  Upon  failure  of  the  previojis  estates,  Lord  Alford  became  tenant  for 
life,  but  died  without  acquirinff  the  title  of  Duke  or  Manjuis  of  Bridgwater,  or  the 
Earldom  of  Brownlow.  His  mest  son  filed  this  bill,  cUummg  to  be  equitable  tenant 
in  tail  of  the  estates :  — 

Held,  upon  demurrer  to  the  bill,  that  the  above  proviso  was  a  valid  proviso,  and  the 
pkiintiff  was  not  entitled  to  the  estates  in  possession ;  but  as  he  was  the  heir  of  the 
testator,  and  was  therefore  entitled  under  the  general  prayer  for  relief  to  call  upon 
the  court  to  see  that  a  proper  settlement  was  nude  in  case  the  persons  in  remainder 
should  not  fulfil  the  object  of  the  testator,  the  demurrer  must  be  overruled.  Egerton 
V.  Earl  Brownlow,  170. 

2.  Investment  of  MoneyJ]  The  rule  laid  down  in  Howe  v.  The  Earl  of  Dartmouth^ 
7  Yes.  187,  (a)  is,  that  where  property  of  a  perishable  nature  is  given  to  be  enjoyed 
in  succession,  the  object  of  the  testator  can  only  be  effected  by  converting  the  pro- 
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perty  into  permanent  annuities^  and  giyins  each  person,  in  saccession,  the  dividends 
of  the  funa.  This  rule  preyails,  unless  there  can  be  gathered  from  the  will  some 
expression  of  intention  tnat  the  property  is  to  be  enjoyed  in  specie^  and  which  it  is 
incumbent  on  those  contesting  the  application  of  the  nue  to  point  out  Morgan  v. 
Morgan^  217. 

8.  Modem  cases  allow  small  indications  of  intention  to  prevent  the  application  of  the 
rule ;  but  the  mere  absence  of  any  direction  to  convert  is  insufficient    lb. 

4.  Upon  the  construction  of  a  will,  heUiy  that  the  tenant  for  life  of  a  residue  was  not 
entitled  to  the  perishable  property  in  specie*    lb, 

5.  A  testator  becjueathed  aU  his  money,  secnrities  for  money,  money  in  the  funds, 
household  furniture,  cattle,  and  all  other  his  personal  estate  and  effects,  unto  two 
trustees,  upon  trust  to  pay  his  debts  and  legacies,  and  subject  to  the  payment  of  a 
legacy,  to  stand  possessed  upon  the  trusts  after  mentioned.  He  then  devised  his 
freehold  estates  to  trustees,  upon  trust  to  permit  his  wife  to  reside  at  his  house,  and 
to  use  the  household  furniture,  plate,  linen,  and  china  therein  for  her  life,  and  to  "  par 
the  rents  and  profits  6£  his  real  estate,"  and  '*  the  interest,  dividends,  and  procee<u 
to  arise  from  his  said  money,  and  securities  for  money,  money  in  the  funds,  and  per- 
sonal estate  thereinbefore  beaneaihed  **  to  her  for  lire,  and,  after  her  decease,  to  seQ 
his  real  estate,  and  divide  ana  pay  the  purchase-moneys ;  ^  and  pay,  assign,  or  tnuas- 
fer  his  said  money  and  securities  for  money,  money  in  the  funds,  and  personal  estate/ 
unto  his  children.    The  testator  possessed  long  annuities  and  leaseholds :  — 

Held  J  that  they  ou^t  to  be  converted  into  8  per  cents.,  and  that  the  widow  was  menHj 
entitled  to  tne  dividends  thereon.    lb. 

€.  The  Master  of  the  Rolls  (following  Dimes  t.  ScoU,  4  Rubs.  195;  Tagimr  v.  Clarke 
1  Hare,  161 ;  and  Sutherland  v.  Cooke,  1  CoUy.  503 ;  in  oppontion  to  Douglas  t. 
Congrevej  1  Keen,  410,  and  other  cases,^  held,  that  a  tenant  for  life  of  a  residue  was 
entitled,  during  the  first  vear,  to  the  dividends  on  so  much  8  per  cents,  as  would 
have  been  produced  by  the  conversion  of  the  property  at  the  end  of  that  year.    Ih, 

7.  Construction,']  A  gift  towards  contributions  for  the  political  restoration  of  the  Jews 
to  Jerusalem  not  a  charity  legacy,  and  held  to  be  voia.    Habershon  r.  Vardon,  228. 

8.  A  gift  towards  the  fund  for  the  bishopric  of  Jerusalem  agreed  to  be  a  good  charitable 
legacy.    lb, 

9.  Construction  —  Absolute  Gift-l^  Testator  gave  4000^  to  his  granddai^hter,  and 
directed  his  executors  to  pay  it  to  her  on  her  attuning  twenty-one,  and  to  apply  the 
interest  of  it  for  her  maintenance,  durins  her  minority.  By  a  codicil,  he  directed 
that  his  grataddaughter  should  have  only  rae  interest  of  2000/.,  for  her  maintenance, 
until  she  attained  twenty-three,  and  that  the  interest  of  the  other  2000/.  should  be 
accnmuhited,  and  that,  on  her  attaining  twen^-three,  his  executors  should  have  the 
whole  settled  upon  her,  for  her  life,  and,  after  her  death,  to  her  child  or  children,  in 
equal  proportions  so  that  no  husband  of  hers  might  spend  it  The  granddaughter 
attained  twenty-three,  and  died  without  having  had  a  cnHd  and  without  the  executors 
having  made  any  settlement  of  the  legacy :  — 

Held,  that  the  gift  in  the  will,  was  an  absolute  gift,  and  that,  in  the  events  that  had 
happened,  it  was  not  afiected  by  the  codicil.    BeU  v.  Jackson^  92. 

WINDINGmP  ACTS. 

1.  Official  Manager,]  The  master  has  a  discretion  as  to  the  appdntment  of  the  official 
manager,  and  court  will  not  interfere  when  the  party  appointed  is  not  shewn  to  be 
unfit     The  Merchant  Trader's  Loan  and  Assurance  Co,,  m  re,  247. 

9.  Contributory,']  A  had  been  a  member  of  the  provisional  committee  and  had  accepted 
shares  in  a  company  which  was  ordered  to  oe  wound  up.  The  master  placed  A's 
name  on  the  list  as  a  contributory  to  the  expenses  of  the  committee  incurred  between 
the  14th  October,  1845,  the  day  on  which  ne  accepted  his  shares,  and  the  SOth  of 
November,  1845,  on  or  before  which  day  the  company  ought  according  to  the  stand* 
ing  orders,  to  have  deposited  their  plans,  &c.,  in  order  to  obtain  an  act  of  incorporik 
tion  in  the  then  next  session.  But  they  did  not  do  so ;  nor  did  they,  after  that  daji 
take  any  steps  towards  the  establishment  of  the  company :  — 
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Held,  that  A  was  liaUe  to  contribnte  to  the  expenses  incurred  between  the  14  th  of 
October  and  80th  November,  1845,  both  inclusive ;  but  was  not  liable  to  contribute 
to  the  expenses  incurred  before  the  former  day  or  after  the  latter.    Bright* s  case,  133. 

8.  Winding-up  order  refused,  on  the  ground,  (amongst  others,)  that  a  suit  was  pending 
for  the  same  purpose.    PhiUipps,  ex  parte,  141. 

4.  Contributory  "^  Provisional  CommUtee-man — Acceptance  of  Shares*']  A  party  con* 
sented  to  have  his  name  placed  on  the  list  of  provisional  committee-men,  and  agreed 
to  take  shares.  Shares  were  allotted  to  him,  but  he  did  not  pay  the  deposits  thereon 
until  after  the  undertaking  had  been  abandoned,  and  he  never  executed  the  sub- 
scribers' agreement  or  parliamentary  contract,  without  which  it  was  expressly  stated 
he  could  take  no  interest  in  the  company.  The  master  struck  his  name  off  the  list 
of  contributories :  — 

Held,  uDon  appeal  from  this  decision^  that  he  had  brought  himself  within  the  rule  in 
Upfilrs  case,  and  his  name  must  be  replaced  on  the  list  of  contributories.  BriUain^ 
exparte,  28. 

8.  Contributory  —  Acceptance  of  Shares."]  The  secretary  to  a  company  wrote  to  A,  a 
member  of  the  provisional  committee,  informing  him  that  the  managins  committee 
had  apportioned  one  hundred  shares  to  each  member  of  the  provisional  committeey 
and  requesting  to  be  informed,  on  or  before  a  certain  day,  whether  A  would  take 
that  or  any  less  number  of  shares,  otherwise  the  committee  would  consider  that  he 
declined  taking  any.  A,  in  answer,  requested  that  the  one  hundred  shares  might"^ 
reserved  for  him.  The  court  directed  an  issue  to  try  whether  A  had  accepted  the 
shares.     Onion's  case,  €4. 

6.  Certificate — Contributory.]  The  master  certified  that  he  had  included  A's  name  in 
the  list  of  contributories,  not  as  a  shareholder,  but  as  a  contributory  in  respect  of  any 
expenditure  which  he  might  be  proved  to  have  incurred:  — 

The  court  held  the  certificate  to  be  informal,  and  directed  the  master  to  review  his  cer- 
tificate, with  liberty,  to  either  party,  to  adduce  further  evidence.  iSioUeti,  ex  parte,  6$. 

See  Clubb. 


WITNESS. 

1.  Examination  of — Exceptions.]  Order  for  the  examination  of  a  witness  who  had 
been  examined  in  the  cause.  Interrogatories  for  the  examination  of  the  witness  set- 
tled by  the  master,  who  issued  his  certmcate.  Objections  to  the  interrogatories  ought 
to  be  made  upon  the  depositions  being  taken,  and  not  by  exceptions  to  the  mastcr^s 
report    Barker  v.  Bircn,  46. 

2.  Examination  of  plaintiff  yirtk  voce  —  Master's  Office — Jurisdiction.]  The  court 
has  no  jurisdiction  to  order  a  phuntiff  to  be  examined  viva  voce  before  a  master 
under  a  decree.     Ward  v.  Homfray,  55. 
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ACCOUNT  STATED. 
See  Debt.    Limitations. 


ACKNOWLEDGMENT. 
Under  Statute  of  LitniiationsJ] 

See  Debt. 


For  Deceit.'] 

Notice  of.'] 

Affainst  a  Company.] 


ACTION. 

See  Deceit. 

See  Pleading. 

See  CoMPAKT. 


For  Malicious  Proaeeutiou^ 

See  Malicious  Pbosecution. 
Against  Common  Carrier^  by  Servant.] 

See  Common  Cabribr. 

See  Debt. 

ADVERTISEMENT. 
See  Calls. 


affidavit. 

For  Inspection  of  Documents.] 

See  Inspection  of  Docxhisnts. 


AGENT. 
See  Monet  Had  and  Becsited. 

AGREEMENT. 

Condition  Precedent.]  Where  an  agreement,  as  described  in  the  declaration,  was  **  to 
deliyer  fifty  tons  of  iron  for  the  price  of  9/.  per  ton,  the  said  goods  to  be  delirered 
forthwith^  and  the  said  price  to  be  paid  in  cask  in  fourteen  days  from  the  time  of  the 
making  of  the  said  contract " :  — 
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Held,  upon  dcmuirer,  that  it  sufficiently  appeared  upon  the  face  of  the  contract,  as 
statea,  that  the  delivery  was  intended  to  oe  a  condition  precedent  to  the  payment 
Staunton  v.  Woodf  411. 

See  CoKDiTiON  Pbecedent. 


AMENDMENT. 

0/ Appeal  from  Revising  Barrister's  Court  J] 

See  CouBT  of  Common  Pleas. 

APPEAL. 

From  Revising  Barrister^s  CourtJ] 

See  Court  of  Common  Plea6«    Pauper.    County  Court. 

ARBITRATION. 

1.  JVul  Tiel  Award,  Effect  of —  Submission,']  To  an  action  for  goods  sold,  the  defend- 
ant pleaded  that  an  action  haTins  been  brought  in  the  County  Court  of  G.  in  respect 
of  tne  causes  of  action  in  the  declaration  mentioned,  the  plaintiff*  and  defendant 
mutually  submitted  themselves  to  refer  the  action,  &c.,  to  arbitration;  that  the 
umpire  awarded  that  the  defendant  should  pay  into  the  County  Court  to  the  plaintiff* 
4/.  lOs,  Sid,  in  full  satisfaction  of  all  mattei^  referred ;  and  that  the  plaintiff*  refused 
to  receive  the  said  sum,  and  discharged  the  defend^int  frcxn  paying  it  into  court 
Replication,  nul  tiel  award :  — 

Eeld^  first,  that  under  these  pleadings  the  pbiintiff  was  not  at  liberty  to  shew  that  t(ie 
award  had  been  set  aside.    Roper  v.  Levy,  570. 

2.  Order  of  County  Court  Judge — Validity  of  Plea,"]  Secondly,  that  the  plea  was  not 
bad,  on  motion  for  judgment  non  obstante  veredicto,  in  omitting  to  state  that  the  refer- 
ence was  ordered  by  the  judge  under  the  77th  section  of  the  County  Court  Act,  the 
obligatory  part  consisting  of  the  mutual  consent  to  arbitration.    lb. 

See  Stating  Proceedings. 


ARREST. 
See  Railway  Company.    Prohibition. 

ARTICLES  OF  THE  PEACE. 

Reasonable  Ground  of  Alarm  —  TTireat  of  Violence  if  Exhibitant  writes^  a  Letter,"]  11. 
had  written  a  letter  to  a  young  lady,  a  relative  of  P.  T.  afterwards,  in  consequence 
of  his  writing  the  letter,  vioIentl;)r  assaulted  11.  and  said,  **  If  you  write  a^in,  I  will 
flog  you  within  an  inch  of  your  fife."  On  a  subsequent  occasion,  T.  meeUng  H.  said 
to  him,  "  Remember  what  I  said  to  you,  I  am  determined  to  put  a  stop  to  your  pro* 
ceedings." 

The  court  permitted  H.  to  exhibit  articles  of  the  peace  agamst  T.   Hulse,  ex  parte,  414. 

ASSIGNEE. 
See  Insolvent  Act. 


ASSIGNMENT. 
What  amxmnts  to,] 

See  Copyright. 
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Against  a  CompantfJ] 


ASSUMPSIT. 

See   COMFANT. 


For  Money  had  and  received.^ 

See  Monet  Had  and  Receiyed. 


ASSUEANCE. 
See  Begin,  Right  to 

AWARD. 

See  Abbitration. 

BAILMENT. 
See  Common  Ca&riee. 


BEGIN,  RIGHT  TO. 

1.  Onus  prohandi.']  The  test  to  determine  the  order  of  bcgimiiDg  at  a  trial  is  to  cod- 
aider  which  partr  would  be  entided  to  the  verdict  supposing  no  evidence  given  on 
either  side ;  as  the  burden  of  proof  must  lie  on  his  aaversaiy.  Leett  v.  The  Gres- 
ham  Life  Insurance  Society,  578. 

2.  New  Trial."]  A  new  trial  will  not  be  granted  because  the  jud^  before  whom  the 
cause  was  tried  has  allowed  the  wrong  party  to  begin,  unless  mjustice  is  shewn  to 
have  resulted  from  it    lb. 

8.  Fraud,]  A  declaration  on  a  policy  of  life  assurance  alleged  the  contract  between 
the  deceased  and  the  defendants  to  have  been  based  on  a  declaration  or  statement  in 
writing  by  the  deceased,  in  which  were  set  forth  "  the  past  and  present  state  of  his 
health  and  other  circumstances  touching  his  habits  and  life ; "  and  that  the  policy 
contained  a  proviso,  that  **  in  case  any  untrue  or  fraudulent  allegation  were  con- 
tained in  the  said  declaration  or  statement,  or  if  any  fact  which  ought  to  have  been 
stated  therein  had  been  omitted  therefrom,  then  the  policy  should  be  void ; "  with  an 
averment  that  in  that  declaration  or  statement  there  was  no  untrue  or  fraudulent 
allegation,  and  that  no  fact  which  ought  to  have  been  stated  therein  had  been  omitted 
therefrom.  Plea,  that  in  the  said  statement  it  was  alleged  that  the  habits  of  the 
deceased  were  and  had  been  sober  and  t«anperate,  which  alle^tion  was  untrue; 
concluding  with  a  verification.  Replication,  that  the  said  allegation  was  not  untrue ; 
concluding  to  the  countiy,  &c :  — 

SemhUf  that  on  these  pleadings  the  defendants  were  entitled  to  begin.    Ih. 

BILL  OF  PARTICULARS. 
See  Mandamto. 


BOND. 

To  Keep  the  Peace,] 

See  Abticles  of  Peace.    Pbactice.    Debt. 

BOROUGH  VOTE. 
See  Elbctioh. 
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BREACH. 

O/Band.'] 

See  Debt. 


BUILDma 
What  is  under  2  WiU.  4,  c.  45,  s.  27.] 

See  Electiok. 

BUILDING  SOCIETY. 
See  Election. 

BURDEN  OF  PROOF. 
See  Trssfasb.    Beoik,  Right  to.    Debt. 

CALLS. 

Action  for —  7  gr  8  VicL  e,  16,  $s.  71, 138 — Notice  of  Meeting^  Validity  of —  Advertise- 
ment  in  Newspaper — CaUy  Validity  ofJ]  Debt  for  calls.  Flea,  that  the  call  was  not 
made  hy  any  persons  having  authority  on  behalf  of  the  company  to  make  it  By  the 
Swansea  Dock  Act,  passed  m  July,  1847,  certain^  persons  were  named  as  directors, 
who  subsequently  resolved  that  the  principal  place  of  business  should  be  Swansea. 
On  the  5th  of  October,  at  a  meeting  of  some  of  the  directors  held  in  London,  it 
havins  been  then  resolved  to  call  an  extraordinary  general  meeting  of  the  company 
to  be  neld  in  London  on  the  20th  of  October,  a  notice  was,  on  the  5th  of  October, 
inserted  in  the  third  edition  of  the  Sun  newspaper,  published  and  circulated  in  Lon- 
don on  that  day,  and  subsequently  published  in  other  newspapers,  calling  a  meeting 
of  the  company  in  London  on  Uie  20th  of  October.  At  the  meeting  neld  on  the 
20th  of  October,  the  directors  appointed  in  July  were  discharged,  others  being 
appointed.  By  the  71st  and  ld8th  section  of  the  Companies  Clauses  Consolidation 
Act,  1845,  fourteen  days*  notice  of  all  public  meetings  is  to  be  given  by  advertise- 
ment in  a  paper  circulating  in  the  district  of  the  company's  principal  place  of  bust- 
ness.  There  was  no  evidence  to  show  that  the  third  edition  of  the  Sun  newspaper 
of  the  5th  of  October  ever  reached  Swansea.  On  the  21st  of  October,  1847,  and 
the  81st  of  Jannaiy,  1848,  meetings  of  shareholders  were  held  at  Swansea,  when  the 
number  of  directors  was  reduced  to  nine,  and  on  the  lOth  of  February,  1848,  three  of 
those  directors  made  the  call  in  question :  — 

Held,  that  as  it  was  not  proved  that  the  Sun  newspaper  of  the  5th  of  October  reached 
Swansea,  the  notice  was  bad,  and  the  meeting  oi  the  20th  of  October,  which  dis- 
charged the  directors  by  whom  the  call  was  afterwards  made,  was  invalid,  and  con- 
sequently the  call  was  good.    Swansea  Dock  Company  t.  Levieny  535. 

CARRIER. 
See  Common  Carries. 


CASES  DOUBTED,  DISTINGUISHED,  &a 

Andrews  v.  Morris,  1  Q.  B.  Rep.  8,  distingnished 469 

Ashmole  v.  Wainwrighi,  2  Q.  B.  Rep.  837,  doubted  by  Pollock,  C.  B.       .        .  528 

Jones  V.  Harrison  J  3  Eng.  Rep.  579,  overruled 510 

Palmer  y.  Richards,  5  Eng.  Rep.  535,  overruled 510 

53^ 
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CERTIOKARL 
See  County  Court 


CHARTER. 

0/  CarporaUon,  Limits  its  Powers.'] 

See  Railway  Compaky. 


CHECK, 
See  Deceit. 

CLERK. 
Of  Courts,  when  Uablefor  Defective  Process,"] 

See  Trespass. 

COMMISSIONERS  OF  ADMIRALTY. 
See  Service. 

COMMON  RECOVERY. 

See  Fraudulent  CoifsrEYANCS. 

COMMON  CARRIER. 

1.  lAoMity  of — Property  of  Servant,  Passenger  with  Master^  A  servant  traTelHng 
with  his  master  on  a  railway,  may  have  an  action  in  his  own  name  against  the  raiP 
way  company  for  tiiio  loss  of  his  lueease,  although  the  master  took  and  paid  for  his 
ticket    Marshall  v.  The  York,  j-c,  RaUway  Co,,  619. 

2.  The  liability  of  the  railway  company  in  sach  a  case  is  independent  of  the  con- 
'  tract    Ih, 

8.  Negligence  of  Carriers  —  Reward — Payment  hv  or  on  hehalf  of  Pefson,]  A  de- 
claration stated  that  the  defendants  received  the  plaintLflT  and  his  luggage  to  be 
carried  "  for  reward  to  the  defendants  in  Hiat  behalf,"  and  it  was  proved  that  the 
plaintiff's  master  paid  his  fare  and  took  the  ticket:  — 

Held,  that  it  was  immaterial  by  whom  the  reward  was  to  be  psdd,  and  that  the  allege 
tion  in  the  declaration  was  proved.    Ih, 

4.  SemUej  that  if  the  allegation  as  to  reward  meant  that  it  was  to  be  paid  by  the  pUun- 
tiff,  and  if  that  allegation  had  been  material,  the  payment  for  and  on  behalf  of  the 
plaintiff  by  bis  master  would  have  been  a  payment  by  hioL    Ih, 

5.  Liabilily  for  Felony  of  Servants — Gross  Negligence  —  Pleading  ~-' New  Assi^ 
ment  —  Replication  to  Plea  under  Carrieri  Act,  1  WiU.  4,  c.  68.]  The  plaintiffs 
declared  against  the  defendants  as  common  carriers,  subject  to  the  terms  of  a  epefnal 
notice,  for  the  loss  of  a  truss  of  silk  by  the  gross  negligence  of  the  defendants  and 
the  felonious  acts  of  their  servants.  Ine  defendants  pusaded,  except  as  to  the  gross 
ncdigence  and  felony,  that  the  goods  were  such  as  are  excepted  in  the  Carriers'  Act, 
and  that  the  defendants  did  not  declare  their  value.  The  plaintiff  new  assigned,  that 
he  had  brought  his  action  for  that  the  defendants'  servants  had  feloniously  stolen  the 
goods. 

The  new  assignment  was  held  bad,  on  demurrer ;  and  the  phuntiffs  were  allowed  to 
amend  on  payment  of  costs,  and  to  reply  that  the  goods  were  lost  by  the  felony  of  the 
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defendants'  servants  throogli  ihe  groas  negligence  of  the  defendantSt    BuU  y.  Th$ 
Great  Western  Railway  Co^  443. 

6.  Surplusage."]  Heldy  also,  that  the  allegation  of  cross  negligence  and  felony  in  the 
declaration  was  surplusaee,  and  that  a  replication  (»  felony  only  without  an  aUegation 
of  gross  negligence  woiiM  have  been  baa    lb, 

7.  lAability  for  Damage  to  Goods — Coniraet  restricting  IJabiUly — Live  StocL"]  The 
])lainti£^  who  had  some  cattle  conveyed  by  a  railway  company,  received  for  them  a 
ticket,  which  he  signed,  containinj^  the  terms  on  which  the  railway  company  carried 
the  cattle.  At  the  foot  of  the  ticket  there  was  a  clause :  "  K.  d. — This  ticket  ia 
issued  subject  to  the  owner  undertaking  all  risks  of  conveyance  whatever,  as  the 
company  will  not  be  liable  for  any  injury  or  damage  howsoever  caused,  and  occurrinjg 
to  hve  stock  of  ao^  description  travelling  upon  the  L.  and  Y.  Bailwavi  or  in  their 
vehicles."  The  plamtiff  saw  the  cattle  put  into  the  truck.  During  the  journey  some 
of  the  cattle  got  alarmed  and  broke  out  of  the  truck  and  were  iniured.  The  truck 
was  so  defectively  constructed  as  to  be  unfit  and  unsafe  for  tae  conveyance  of 
cattle:  — 

HM^  that  there  was  no  implied  stipulation  that  the  truck  should  be  fit  for  the  oonyey- 
ance  of  cattle ;  and  that  the  company  were  protected  by  the  terms  of  the  ticket  from 
liability  to  the  plaintiff  for  the  damage  to  the  cattle.  Ckijppendale  y.  LancaMre 
Railway  Co,  S95. 

COMPANY. 

1.  Action  against,"]  An  action  for  work  and  labor  does  not  lie  against  a  compainr 
completely  resistered  for  work  done  for  the  company  provisionally  registered.  Hutch' 
inson  v.  The  Surrey  Consumer/  Gas  Light  jrc,  Assodationf  474. 

2.  Liability  of.]  A  company  completely  registered  is  not  liable  on  any  contract  made 
by  the  promoters  before  provisional  registration.    lb, 

3.  7  jr  8  VicL  c,  110,  s.  23 — Promsional  and  complete  Registration.'^  Qucaret  whether 
a  company  is  liable,  after  complete  registration,  to  be  sued  in  its  collective  name 
upon  contracts  previously  made  by  the  provisionally  registered  company,  when  Budi 
contracts  are  within  section  23,  of  the  7  &  8  Yict  c  110.    /& 

COMPANIES  CLAUSES  CONSOLIDATION  ACT. 

See  Calls. 


CONDITIONa 
See  Debt. 

CONSIDERATION. 

When  Plaintiff  may  be  a  Stranger  to.] 

See  CovMOK  Carbisb. 


CONTRACT. 

-Company  when  Uahle  on.] 

See  CoMPAinr. 
When  lUegal] 

See  Railway  Cohpaht. 


CONTRIBUTORY. 
^cHon  against.] 

See  Joist-Stock  Company. 
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COPYRIGHT. 

Equitctble  Assignment  of.]  The  defendant  by  an  instniment  in  writing,  not  sealed  or 
attested  so  as  to  pass  a  legal  copyright,  agreed  to  assign  the  copyright  in  ''  Monsieur 
Violet,"  to  R.  B.  for  SOOl,  with  a  stipulation  that  a  deed  of  assignment  of  the  copy- 
right should  be  executed.    The  SOOJ.  was  duly  paid  by  B.  B. :  — 

Heidf  that  the  effect  of  this  was  to  vest  the  equitable  copyright  in  R  B.,  who  would  be 
entitled  to  a  decree  for  a  specific  peribrmance  of  the  contract,  and  that  the  plaintiff 
was  consequently  entitled  to  succeed  upon  issues  denying  the  defendant's  title  to 
grant  the  copyright,  and  alteging  that  R.  B.  was  equitably  ue  proprietor  thereof,  and 
bad  tiie  sole  right  to  grant  pemusAon  to  publirii.    Shnms  t.  Mamfat^  330. 

CORPORATION. 

Rights  of] 

See  Railway  Compakt. 
hnbi'rgv  mi.  J 

Bee  SEBYicac 


COSTS. 
Of  Appeal  in  County  Court] 

See  CouNTT  Court. 
On  Inspection  of  Document,] 

See  Inspection  op  Documents.    Malicious  Prosecution.    County  Court. 


COUNTY  COURT. 

1.  Appeal —  Costs^  Judgment  heUno  reversed.]  In  appeal  from  the  county  courts  bto 
the  court  of  exchequer,  the  appellant  will  have  costs,  if  the  decision  below  be 
reversed.    Hunt  v.  iVrajfy  698. 

2.  Summoning  Defendant  before  Order  of  Commitment  far  non-payment  of  Swn  reco- 
vered.] if  A  defendant  in  the  sheriff's  court  of  London  be  oniered  by  the  Judge  to 
pay  the  amount  recovered  agunst  him  at  a  certun  time,  and  he  makes  de&ult,  the 
judge  cannot  order  him  to  be  committed  to  prison  for  non-payment,  unless  he  be  first 
summoned  to  show  cause  why  the  order  of  commitment  should  not  be  made.  Buchanan 
T.  Kunning,  455. 

3.  Certiorari.]  In  order  to  prevent  the  removal  of  a  pkunt  from  the  county  court  by 
certiorari^  on  the  ground  of  want  of  jurisdiction  in  the  superior  court  to  entertain 
the  action  afler  removal,  the  plidnt  ought  to  be  so  framea  as  to  disclose  a  cause  of 
action  over  which  the  superior  court  has  no  jurisdiction.    Rees  v.  Williams,  567. 

4.  Partnership  Demand.'^  Where  a  plaint  was  removed  from  the  county  court  by  r«r- 
tiorari  on  the  affidavit  of  the  defendant's  attorney,  that  difficult  questions  of  law 
would  arise,  the  court  refused  to  quash  the  certiorari,  though  the  affidavit  of  the 
plaintiff's  attorney  averred  that  no  such  difficult  questions  of  law  would  arise.    Ih, 

5.  Concurrent  JurisduUion^  Dwelling  of  Plaintiff ^Costs.']  Where  the  plaintiff  in 
an  action  in  a  superior  court  resided  at  Inverness,  more  than  twenty  n^es  from  the 
defendant,  but  had  been  in  the  habit  fi^r  some  years  of  coming  to  London  and  rend- 
ing for  some  months  in  Golden  Souare,  for  the  purposes  of  ms  busmess,  within  the 
iurisdiction  of  a  county  court,  ana  less  than  twenty  mUes  from  the  defendant,  and 
was  residing  there  during  the  whole  time  of  the  action :  — 

Held,  that  the  plaintiff  did  not  "  dwell "  in  Golden  Square  within  the  meaning  of  the 
128th  section  of  the  9  &  10  Yict  c.  95,  but  at  Inverness;  and  that,  there&re,  the 
superior  court  had  concurrent  jurisdiction  with  the  county  court  under  that  section. 
Macdougal  v.  Paterson,  510. 
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6.  Semble,  that  if  the  plaintifi*  dwells  at  two  places,  one  of  them  less  and  the  other 
more  than  twenty  miles  from  the  defendant,  the  superior  courts  have  concurrent 
jurisdiction.    lb. 

7.  Discretion  of  Judge-^B  fr  10  VicL  e,  95,  «.  128— 13  ff  14  Vtct.  c,  61,  «.  ISJ  The 
Idth  section  of  the  18  &  14  Vict  c.  61,  which  provides  that  if  the  plaintiflf,  in  an 
action  in  a  superior  court,  in  which  less  than  20/.  is  recovered,  shall  make  it  appear 
to  the  satisfaction  of  the  court,  or  of  a  judge  at  chambers,  upon  summons  that  the 
action  was  brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the  supe- 
rior courts  by  the  9  &  10  Vict  c.  95,  s.  128,  the  court  or  judee  may  direct  that  the 
plaintiff  shaU  recover  his  costs,  does  not  give  the  court  or  iuc^e  any  discretion,  but 
only  confers  upon  them  an  authority  to  make  such  an  oraer,  which  they  are  hound 
to  exercise  if  it  appears  by  affidavits  that  tJie  case  falls  within  section  1 28.  [Over- 
ruling Jones  V.  Harrison^  20  Law  J.  Ren.  (k.  s^  Exch.  1 66 ;  s.  c.  8  Eng.  Rep.  579,  and 
Palmer  v.  Richards,  20  Law  J.  Bep.  (v.  B.)  Kxch.  828 ;  8.  c.  5  £ng.  Kep.  585.]    Ib» 

8.  Plaintiff  *s  Right  to  he  nonsuited,"]  In  an  acdon  in  a  county  court  the  plaintiff  retains 
the  common  law  privilege  of  electing  to  be  nonsuited,  at  any  time  before  the  judge 
gives  his  verdict    Robinson  v.  Lawrence,  697. 

9.  Costs  of  Appeal,"]  la  appeals  from  cocmty  courts  brought  in  the  court  of  exchequer, 
the  successful  party  in  the  appeal  will,  as  a  general  rule,  have  costs.    lb. 

10.  Order.]  An  order  by  the  judge  of  a  county  court,  on  a  judgment  summons  on  a 
defendant  to  pay  a  sum  on  a  future  day  or  to  be  imprisoned  for  thirty  days,  is  bad. 
Dews  V.  Ryley,  469. 

11.  Evidence  of  Judge.]  Minutes  of  proceedings  in  the  county  court  made  under  the 
9  &  10  Vict  c.  95,  s.  Ill,  or  a  copy  of  them^  cannot  be  contradicted  by  the  evidence 
of  the  judge.    lb, 

12.  Evidence  under  Plea  ef  not  Guilty.]  The  clerk  of  a  county  court,  against  whom 
an  action  of  trespass  is  brought,  may  give  special  matter  in  evidence  under  a  plea  of 
"  not  guilty  by  statute,"  by  virtue  of  the  18  &  14  Vict  c  61,  s.  19.    lb. 

13.  Appeal — Security  for  Costs  and  Judgment  —  Appellant  hound  to  pay  costs  in  any 
event  —  Abandoning  Notice  of  Appeal  and  aiving  fresh  Notice — Jurisdiction  of 
Court  of  Appeal.]  The  defendant,  against  whom  jud^ent  had  been  recovered  in 
a  county  court  on  the  17th  of  January,  gave  the  plaintiff  notice  of  appeal  on  the 
2  2d  of  January,  and  the  next  day  entered  into  a  bond  with  a  surety  conditioned  to 
pay  the  costs  of  the  appeal,  whatever  the  event  might  be,  and  the  amount  of  the 
juQffment  in  case  the  appeal  were  dismissed.  On  the  following  day,  the  defendant 
withdrew  the  notice  of  appeal,  and  gave  the  plaintiff  another  notice  of  appeal,  which 
included  additional  grounds  of  appeal.  It  was  objected,  that  as  the  first  notice  had 
been  withdrawn,  thel)ond  was  no  security  for  the  costs  of  the  second  appeal  on  the 
amount  of  the  judgment,  and  that  consequently  the  court  had  no  jurisdiction  to 
entertain  the  appeal :  — 

The  court  held,  that  they  had  jurisdiction  to  hear  the  appeal,  and  after  amunent 
directed  jud^ent  to  be  entered  for  the  appellant  with  costs,  notwithstanding  the 
terms  of  the  bond  by  which  the  appellant  had  bound  himself  to  pay  the  costs  of  the 
appeal  whatever  the  event  might  be.    Daniels  v.  Charsley,  524. 

See  Maxbaicvs.    Febjubt. 


COURT  OF  COMMON  PLEAS. 

Jurisdiction.]  Where  the  case  transmitted  to  the  Court  of  Common  Fleas  contuns  no 
signature  of  the  revising  barrister  at  the  end  of  it,  the  Court  of  Common  Pleas  can* 
not  entertain  the  appeal.  But  the  court  allowed  an  appeal  to  be  argued,  thd  respond?^ 
ent  consenting  to  have  the  signature  inserted.    Burton  y.  Brooks,  488. 

COVENANT. 
See  Railway  CoiO'Ainr. 
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CUSTOMS. 
Officer  to  CoHectt  not  a  Voter.'] 

See  Election.    Local  Act. 

DAMAGES. 
See  Malicious  Pbosecution.    Debt. 


DEBT. 

1.  On  Band.]  Debt  on  bond,  dated  the  5th  of  December,  181 2 :  the  condition  of  which 
recited  that  J.  B.  had  a^r^d  to  advance  T.  W.  the  pxoduce  of  the  sale  of  8771.  4*. 
Id.  5  per  cent  stock,  without  any  advantage  other  than  he  would  have  been  entitled 
to  if  the  stock  continued  in  his  own  name  m  the  books  of  the  Bank  of  Eln^land ;  that 
J.  B.  sold  the  stock  and  paid  ^e  produce,  7292.  4«.,  to  T.  W.,  and  that  it  had  been 
agreed  between  them  that  the  same,  or  a  like  sum  of  877/.  49.  Id.  5  per  cent  stock 
riiould  be  replaced  and  transferred  to  J.  B.  The  condition  then  stated  that  if  T. 
W.,  before  the  5th  of  June  then  next  ensuing,  purchased  the  sud  amount  of  stock, 
and  transferred  the  same  to  J.  B.,  and  paid  to  J.  B.  in  tieu  of  the  dividends  thereof, 
such  sum  as  J.  B.  would  have  been  entitled  to  receive  for  the  dividends  of  the  same, 
in  case  the  same  had  continued  in  his  name,  at  such  tame  and  times,  in  such  shares 
and  proportions,  and  in  such  manner  as  the  same  dividends  would  hisive  been  para- 
ble to  him  if  the  same  had  not  been  sold,  then  the  bond  was  to  be  void ;  otherwise, 
to  remain  in  force.  Breach — first,  that  J.  W.  did  not,  before  the  said  5th  of  June, 
nor  at  any  time  since,  purchase  the  said  amount  of  stock  and  transfer  the  same  to  J. 
B.,  or  the  pUuntiff,  as  administrator.  Secondly,  t^t  the  dividends  of  the  said  stock, 
if  the  same  had  continued  standing  in  tiie  name  of  J.  B.,  would  have  been  payable 
half-yearlv  after  the  date  of  the  said  bond,  and  the  first  and  only  one  of  such  divi- 
dencls  berore  the  said  5th  of  June  would  have  been  payable  on  me  5th  of  January, 
1813  ;  that  J.  B.,  on  the  11th  of  September,  1824,  died ;  and  that  if  the  said  stock 
had  continued  standing  in  J.  B.'s  name,  or  the  plaintiff  as,  administrator,  a  sum,  to 
wit,^  &c.,  would  have  l^en  payable  half-yearly  as  dividends,  and  the  money  payable 
in  lieu  of  such  dividends,  and  becoming  due  after  J.  B.'s  death,  amounted  to  a  lai^ 
sum,  to  wit,  &c.  And  although  the  said  stock  had  not  been  transferred  into  the  name 
of  J.  B.  or  the  plaintiff,  yet  Uie  said  T.  W.  and  the  defendants  had  wholly  fiuled  to 
pay  the  sums  wnich  became  due  in  lieu  of  the  S£dd  several  dividends. 

Plea,  that  the  causes  of  action  did  not  accrue  at  any  time  within  twenty  years  next 
bejfore  the  commencement  of  the  suit 

Beplication,  so  &r  as  related  to  the  first  breach,  that  whilst  the  stock  remained  nntrans- 
fcrred,  and  a  certain  sum,  to  wit,  &c.,  was  due,  in  lieu  of  the  dividends  which  J.  B. 
would  have  been  entitled  to  receive,  to  wit,  on  Uie  10th  of  September,  1824,  T.  W. 
made  an  acknowledgment  that  the  said  stock  remained  untransferred,  contrary  to  the 
said  condition,  and  was  due  thereon  by  T.  W.  making  to  J.  B.  satisfaction  on  account 
of  part  of  the  said  sum  of  money,  to  wit,  of  10/.,  and  that  the  action  was  brought 
witoin  twenty  years  next  after  such  acknowledgment ;  and  so  far  as  related  to  the 
other  causes  of  action  in  the  declaration  mentioned,  that  the  said  causes  of  action  did 
accrue  within  twenty  years  next  before  the  commencement  of  the  suit 

Bejoinder  as  to  the  first  part  of  the  replication,  a  traverse  of  the  bringing  of  the  action 
within  twenty  years,  modo  etformd. 

An  M^reement  between  J.  B.  and  T.  W.  was  proved  by  which  J.  B.  was  to  be  boarded 
ana  lodged  by  T.  W.  for  half  a  euinea  a  week,  and  that  this  weekly  sum  shouldgo 
and  be  accepted  in  part  satis&ction  of  the  dividends  of  the  stock  due  from  T.  W., 
and  that  they  were  to  have  a  setdement  every  six  months.  This  agreement  appeared 
to  have  been  acted  upon  until  J.  B.'s  death,  on  the  11th  of  September,  1824,  down 
'to  which  time  he  boarded  and  lodged  witii  T.  W.,  but  no  settlement  had  taken  place 
between  them,  although  repeatedly  asked  for  by  J.  B. :  — 

Held,  first,  that  supposing  the  issue  raised  by  the  rejcnnder  cast  upon  the  plaintiff  the 
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burden  of  proTing  an  acknowledgment  within  twentj^  yean  next  before  tbe  com- 
mencement of  the  action,  the  above  was  sufficient  CTidence  tb  entitle  tlie  plaintiiSr 
to  the  verdict  on  that  iaaue,  as  also  on  the  second  issue  raised  by  the  repucatioa. 
BUur  V.  Onnandf  818. 

2.  Secondly,  that  the  bond  in  addition  was  not  within  the  5th  section  of  the  3  &  4 
Will.  4,  c.  42,  that  the  replication,  therefore,  as  to  the  first  breach,  set  up  no  answer 
in  law  to  the  plea,  and  the  plaintifi*,  conseauently,  was  not  entitled  to  any  danu^ges 

on  that  breach ;  but  as  to  the  second  breacn.   lb. 

• 

3.  Thirdly,  that  the  part  of  the  condition  which  stipulated  for  the  payment,  from  time 
to  time,  of  such  sums  as  would  have  been  payable  by  way  of  dividends,  if  Uie  stock 
had  continued  standing  in  J.  B/s  name,  a  cause  of  action  still  existed,  and,  tiberefore^ 
the  plaintiff  was  entitled  to  judgment ;  the  damages  to  be  confined  to  those  claimed 
in  the  second  breach.    lb, 

4.  Release  by  Deed — Account  Stated.']^  Debt  for  dividends  sold  and  asdgned  and  on 
an  account  stated.  Pleas,  payment  into  court  of  parcel,  &c.,  and  as  to  the  residue, 
never  indebted.  At  the  trial,  it  appeared  the  pudntifT  had  agreed  to  sell  to  the 
defendant  certain  dividends  for  175<.,  but  after  tne  bargain  was  made  it  was  found 
that  an  order  of  the  Court  of  Chanceiy  was  necessary  before  the  dividends  could  be 
received  by  the  defendant,  and  a  dispute  having  arisen  as  to  which  par^  was  to  pay 
the  costs  of  obtaining  this  order,  it  was  agreed  that  the  deed  of  trana&r  ^ould  be 
executed,  and  the  Question  of  costs  referred  to  two  solicitors.  The  deed  was  accord- 
ingly executed,  and  125/.  paid  to  the  plaintiff,  and  a  paper  signed  by  both  parties  in 
wmch  credit  was  given  for  that  sum,  and  50/.  stated  to  be  3&e  balance  remaining. 
The  deed,  however,  stated  that  the  whole  purchase-money  was  paid,  and  contained  a 
xelease  in  the  usual  way: — 

Heldf  first,  that  the  plaintiff  could  not  recover  the  remainder  of  the  purohase^noney 
tmder  the  first  count  as  the  debt  pnly  accrued  upon  the  execution  of  the  deed,  and 
at  the  same  time  the  debt  was  released.    Baker  v.  Heard^  581. 

5.  Secondly,  that  there  was  no  evidence  of  an  account  stated,  as  at  the  time  the  memo* 
randum  was  signed,  the  plaintiff's  claim  to  the  50/.  was  contmgent  upon  the  result  of 
the  reference.    lb, 

Fw  Cb/tf.] 

See  Calls. 
Meaning  of.'] 

See  PLEADmo.    Sebyics  of  Wbit. 


DECEIT, 

1 .  Fraud — EvideneeJ]  If  a  man  tells  an  untruth,  knowing  it  to  be  such,  in  order  to 
induce  another  to  alter  his  condition,  who  does  accordinfllv  alter  it,  and  thereby  sus- 
tains damage,  the  party  making  the  fiilse  statement  is  luible  in  an  action  for  oeceiti 
although  in  making  the  fisJse  representation  no  fraud  or  injury  was  intended  by  him, 
Watson  V.  Paulson,  585. 

2.  Postdated  Check,']  A  postdated  check  on  a  bank  is  not  absolutely  void ;  if  paid 
without  knowledge  of  the  fiJse  date  the  payment  is  good ;  and  though  not  admissiblo 
in  evidence  to  prove  a  contract,  may  be  used  to  show  fiaud.    lb, 

DECLARATION. 
In  an  Action  for  Malicious  Prosecution,] 

See  Malicious  Pbosecutioit, 


DEED. 

Construction  of] 

See  Fbaudxtlxiit  Conybtakcs, 
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DEMURRER. 
See  Inbolyent  Act.    Pbacticb.    Pleadino.    Ck)NBiTX02ff  Pbboxdekt. 

DEPOSITIONS, 
l^ee  Paupeb. 

DEVISE. 
See  Power.  i 

DISCHARGE. 
See  Insolvent  Act. 

DIVIDENDS. 
See  Debt. 

DURESS. 
See  Monet  Had  and  Kbceitbd. 


0/Go9d$.2 


DWELLING 

What  M,  under  0  jr  10  Vld.  e.  95.] 

See  County  Coxtbt. 

EASEMENT. 
See  Tax. 


ELECTION. 

1.  Borough  Vote — Notice  of  Claim — AfMndrntnt  —  6^7  Vict,  c.  18,  n.  S8, 40.]  Wiew 
tiie  description  in  the  notice  of  claim  given  to  the  oreneen,  under  section  88  of  6  & 
7  Vict  c.  18,  of  the  situation  of  the  premises  in  respect  of  which  a  borough  Tote  is 
claimed,  is  not  strictly  accurate,  but  is,  in  the  opinion  of  the  revising  barrister,  suffi- 
cient to  give  notice  for  what  premises  the  claim  realljr  is,  it  is  his  duty,  not  to  amend 
the  claim,  but  to  proceed  as  if  the  claim  had  been  strictly  accurate  in  its  description. 
Eaden  v.  Cooper,  617. 

2.  Freehold  InteresL"]  A  case  stated  that  the  respondent,  being  minister  of  a  congrega- 
tion, occupied  premises  worth  more  than  4,0s.  per  annum,  under  the  trusts  of  a  deed, 
one  of  which  trusts  was  "  to  permit  the  minister  for  the  time  being  to  reside  in  the 
premises  rent  free,**  and  that  the  evidence  of  the  respondent's  i^pointment  was  his 
own  statement  that  it  was  for  life.    The  legal  estate  was  in  the  trustees : — 

Held,  that  there  being  no  appeal  upon  questions  of  evidence,  the  case  disclosed  an 
*   equitable  estate  for  Sfe  in  tne  respondent,  entiUingJiim  to  a  vote.    Burton  v.  Brooks^ 
483. 

8.  Practice  on  hearing  AppeaU,']    Where  no  counsel  appears  for  the  respondent,  the 
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counsel  for  the  appellant  will  be  heard,  upon  proying  service  of  the  notice  of  appeal. 
Pownal  T.  Hoody  489. 

4.  Vote  of  Persons  employed  in  collecting  Customs — Occasional  Employment -^  Tide- 
Waiter — 22  Geo,  8,  c.  41,  s,  1.]  By  tne  22  Geo.  3,  c.  41,  s.  1,  ^*  rfo  commissioner, 
&x;.,  or  other  officer  or  person  whatsoever  concerned  or  emplored  in  the  charging, 
collecting,  levying,  or  managing  the  customs,  or  any  branch  thereof,''  is  to  have  a 
vote.  £a.  *'  extra-glut  tide-waiter"  is  a  person  whose  name  is  on  a  list,  confirmed 
by  the  commissioners  of  customs,  of  persons  ready  to  act  as  occasional  tide-waiters  in 
boarding  vessels  for  the  purpose  of  watching  the  cargoes  to  be  examined  by  the  pro- 
per officer  of  the  customs,  and  liable  to  be  called  on  to  act  whenever  there  may  be 
occasion.  He  is  paid  by  the  job,  and  makes  the  declaration  required  by  8  &  9  Vict 
c.  85,  s.  10,  once  for  all  upon  his  appointment,  which  declaration  is  made  by  all  the 
officers  of  the  customs :  — 

Heldj  that  such  a  person  is  ^  an  officer  or  person  employed  in  the  collecting  the  cus- 
toms," and  is  not  entitled  to  a  vote.    lb. 

5.  Borough  Vote — Building —  ContintMus  Structure —  Occupation  —  2  WHl.  4,  c.  45, 
s.  27.1  The  premises  in  respect  of  which  a  vote  for  a  borough  was  claimed,  under 
2  Will.  4,  c.  45,  s.  27,  consisted  of  a  two-stalled  stable,  built  of  brick,  with  another 
brick  building  annexed,  but  of  a  lower  elevation,  and  to  which  also  a  wooden  build- 
ing was  annexed,  in  three  compartments,  each  of  which,  as  well  as  the  two  brick 
buildinss,  had  an  opening  into  the  same  yard ;  but  there  was  no  internal  communica- 
tion. All  three  were  occupied  together  under  the  same  landlord,  and  used  by  the 
claimant  for  a  wheelwright^  business : — 

Held,  that  this  was  <*  a  building  "  within  the  meaning  of  the  statute.  PowndU  t.  Dauh 
son,  492. 

6.  Mortgagor  in  Possession —  Building  Society — Payments  in  Reduction  of  Mortage 
Debt  —  Annual  Value  of  Estate  —  8  Hen,  6,  c.  7  —  6  jr  7  Vict.  c.  18.  s.  74.]  The 
clumant,  a  member  of  a  building  society,  purchased  land  of  the  yearly  value  of  6/. 
and  mortgaged  it  to  the  trustees  of  the  society  for  the  amount  of  the  purchase-money, 
which  they  nad  advanced  to  him.  He  was  also  a  holder  of  three  shares  in  the  society. 
By  the  rules  of  the  society  he  was  bound  to  pay  Is.  Bd.  weekly  for  each  share  (112. 
14s.  per  annum.)  And  by  the  mortgage,  which  was  in  accordance  with  the  rules  of 
the  society,  power  was  reserved  to  the  trustees,  on  neglect  or  refusal  to  observe  any 
of  the  regulations,  &c.  to  sell  the  premises,  &c.,  and  receive  the  rents.  By  the  mort- 
gage a  sum  equal  to  51.  per  cent,  as  premium  for  prior  advances  was  to  be  and  was 
secured ;  and  the  sum  fixed  to  be  paid  for  incidental  expenses  was  6s.  ^r  annum, 
which  was  also  secured.  Of  the  1  li.  14«.  per  annum,  21. 16s.  was  appropriated  to  the 
pajrment  of  interest  on  the  money  still  due  upon  the  mortgage,  and  tor  incidental 
expenses,  and  the  remainder  was  taken  in  part  discharge  of  uie  mortgage  debt,  and 
a  receipt  given  from  time  to  time :  — 

Held,  that  the  whole  111.  lis.  must  be  deducted  from  the  annual  value  of  the  estate, 
and,  therefore,  that  the  claimant  had  not  an  estate  <^  the  value  of  forty  shillings  by 
the  year,  within  the  meaning  of  the  8  Hen.  6,  c.  7,  and  the  6  &  7  Vict  c.  18,  s.  74, 
and  was  not  entitled  to  a  vote  for  a  knight  of  the  shire.  Beamish  v.  Overseers  of 
5fiMbe,  485. 

ENTRY. 

See  Evidence. 


EQUITABLE  ASSIGNMENT. 

See  COFTBIOHT. 

EQUITABLE  INTEREST. 
To  enable  the  Holder  to  Vote."] 

See  Burton  t.  Brooks,  483. 
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EBBOB. 
See  Fleadiko. 

EVIDENCE. 

1.  Entry  against  Interest^  Effect  q/l]  In  support  of  the  right  of  the  Eari  of  L.  to  a 
fishciy  in  the  Solway  Frith,  the  defendants  put  in  evidence  the  following  entry  in 
the  book  of  a  former  receiver  of  rents  of  the  Earl  of  L.*8  estate :  —  "  Reccivea  of 
T.  II.  the  respective  shares  due  from  three  proprietors,  (T.  H.  being  one)  of  the  raise 
net  set  in  the  Solway  Frith  in  D.,  in  the  year  1 733." 

Dictum,  the  entry  is  evidence  not  only  of  rent  having  been  paid  by  T.  H.,  but  also  by 
the  two  other  proprietors.    Percival  v.  Nanson^  588. 

2.  Per  Pollock,  C,  B,  If  an  entry  is  admissible  as  being  amdnst  the  interest  of  the 
party  making  it,  it  carries  with  it  the  whole  statement  But  if  the  entry  is  made 
merely  in  the  course  of  a  man's  duty,  it  does  not  go  beyond  those  matters  which  it 
was  his  duty  to  enter.    lb, 

8.  Of  Judge.']  Evidence  of  a  judge  of  a  county  court  is  not  admisable  to  contradict 
the  minutes  of  proceedings  in  such  court,  or  a  copy  of  them.    Dews  y.  RyUy^  469. 

Of  Leave  and  lAcense^ 

See  Landlord  and  Tenant. 
Of  Fraud,] 

See  Deceit.   Debt.    Calls.   Inspection  of  Documents.   Election.  Paxtpks. 

EXIGI  FACIAS. 
See  Pleading. 


FALSE  IMPBISONMENT. 
See  Bailway  Company. 

FALSE  BEPBESENTATION. 
See  Deceit. 

FIEBI  FACLAa 
See  Tbespabb. 

FINDEB. 
See  Lost  Pboperty. 

FOBEIGN  ATTACHMENT. 
See  Prohibition. 

FOBEIGN  SOVEBEIGN. 
See  Prohibition. 


OfLoii  Propertg,] 


INDEX.  639 


Common  I<aw,  Admiralty,  && 


FRAUD. 

What  is  AclionahUJ] 

See  Deceit. 
Presumption  agaitist.'} 

See  Beoik,  Rioht  to 


FRAUDULENT  CONVEYANCE. 

1.  J.  T.,  the  grandfather  of  .the  plaintiff*,  under  a  deed  of  September,  1 790,  was  tenant 
for  life  of  a  moiety  of  certain  estates  called  C,  with  remainder  to  his  wife  for  life, 
with  remainder  to  his  first  and  other  sons  successively  in  tail  male,  with  remainder  to 
his  daughters  as  tenants  in  common  in  tail  general,  with  remainder  to  the  settlor  in 
fee.  J.  T.  had  issue  several  children ;  J.  C.  T.,  his  eldest  son,  and  the  father  of  the 
plaintiff*,  becoming  of  age  in  1815.  In  the  same  year  J.  T.,  his  wife,  and  J.  C.  T. 
joined  in  suffering  a  common  recovery,  and  by  indentures  of  lease  and  release  of  the 
1 7th  and  18th  of  March,  1815,  J.  T.,  lus  ^fe,  and  J.  C.  T.  being  parties  to  the  release, 
after  reciting  that  J.  T.,  his  wife,  and  J.  C.  T.  were  desirous  of  declaring  the  uses  of 
the  said  recovery,  and  that  J.  T.  was  desirous  of  settling  his  estate  in  fee  to  the  uses 
thereinafter  declared,  it  was  witnessed  that  for  effecting  such  intent  and  purpose,  and 
for  divers  other  good  and  valuable  considerations,  and  for  a  nominal  consideration 
therein  expressed,  the  uses  of  the  said  recovery  should  enure  to  the  use  of  the  said 
J.  C.  T.  and  his  heirs  duiinff  the  life  of  J.  T.,  remainder  to  J.  T.'s  wife  for  life, 
remainder  to  J.  C.  T.  for  life,  remainder  to  his  iSrst  and  odier  sons  in  tail  male, 
remainder  to  J.  T.'s  younger  son  E.  T.  T.  for  life,  and  to  his  first  and  other  sons  in 
tail  male,  remainder  to  J.  T.'s  daughter  M.  T.  for  life  and  to  her  first  and  other  sons 
in  tail  male,  with  several  other  remainders  to  unborn  children,  and  the  ultimate 
remainder  to  J.  T.  in  fee.    J.  T.  was  a  trader  subject  to  the  bankrupt  laws,  and  the 

^  said  recover}'  and  lease  and  release  were  made  with  the  intent  on  his  part  to  defraud 
his  creditors,  but  J.  C.  T.  was  not  in  any  way  privy  to  such  intent  In  June,  1815, 
J.  T.  was  duly  declared  a  bankrupt,  and,  by  an  indenture  of  the  11th  of  JuK',  1816,  a 
conveyance  of  all  his  estate  was  made  to  the  assignees  in  bankruptcy.  In  July,  1819, 
at  the  suit  of  the  assignees,  the  Court  of  Chancery  directed  an  issue  at  law  to  try  the 
validity  of  the  recovery  and  the  deeds  of  March,  1815,  and  the  iury  found  that  they 
were  fraudulent  and  void  as  against  the  creditors  of  J.  T.  A  decree  to  the  same 
effect  was  subsequently  made,  and  possession  ordered  to  be  given  to  the  assignees ; 
and  in  March,  1821,  it  was  further  decreed  that  the  deed  should  be  delivered  up  to 
be  cancelled,  which  was  done.  In  1821,  the  assi^ees  sold  the  estate  to  J.  C.  T.  for 
80,000/.,  and  a  recovery  was  thereupon  sufi*erea,  and,  by  indentures  of  lease  and 
release  in  1823,  the  uses  of  such  recovery  were  declared.  Before  1843,  J.  T.  and 
his  wife  died,  and  in  April,  1849,  J.  C.  T.,  for  a  lai^e  sum  of  money,  sold  and  conveyed 
the  estate  in  question  to  the  defendant  in  fee :  — 

Held  J  first,  that  the  recovery  and  deeds  of  the  17th  and  18th  of  March,  1815,  were 
clearly  fraudulent  and  void  within  the  13  Eliz.  c.  5,  as  against  J.  T.'s  creditors,  and 
that  no  interest  in  J.  T.'s  estates  ever  passed  to  J.  C.  T.  under  them.  Tarleton  v.  Lid- 
detlj  360. 

2.  Secondly,  that  the  4th  section  of  the  13  Eliz.  c.  5,  had  not  the  effect  of  making  the 
recovery  in  1815,  though  fraudulent  as  against  the  creditors  of  J.  T.,  valid  as  respected 
the  uses  declared  in  the  same  deeds  by  J.  C.  T.  of  his  own  previous  estates  in  remain- 
der ;  althou^  the  recovery  was  still  to  be  treated  as  unreversed,  and  subsisting  as  a 
recovery,    lb, 

8.  Thirdly,  that  the  deeds  of  the  17th  and  18th  of  March,  1815,  could  not  be  considered 
as  still  subsisting  and  valid  as  to  the  uses  declared  to  J.  C.  T.  for  life,  with  remainder 
to  his  son,  the  plaintiff',  in  tail  male ;  but  that  all  the  uses  thereby  declared  were  void, 
and  thereupon  the  recovery  by  construction  of  law  enured  to  the  use  of  J.  T.  for  life 
and  to  J.  C.  T.  in  fee.    lb, 

4.  Fourthly,  that,  supposing  the  deeds  were  not  altogether  void,  and  that  J.  C.  T.  became 
tenant  for  life  under  the  uses  declared  by  them,  with  remtunder  to  the  plaintiff*  in  tail 
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male,  still,  as  no  consideration  for  his  suffering  the  recoveiy  ever  existed,  sach  uses 
must  be  conadered  Toluntaxy.    lb. 

5.  Fifthly,  that  the  sale  and  conveyance  in  1849  to  the  defendant  for  valuable  consider- 
ation was  to  be  considered  as  making  void  the  uses  in  the  voluntary  deed  of  the  18di 
of  March,  1815,  under  the  27  £liz.  c.  4,  and  the  recovery  as  thereupon  enuring  to 
give  J.  C.  T.  a  remainder  in  fee,  after  the  death  of  J.  T.  and  his  wife,  which  passed 
to  the  defendant;  and,  therefore,  either  on  the  ground  of  the  deed  of  the  18th  of 
March,  1815,  being  wholly  vitiated  hj  the  fraud  of  J.  T.,  or  its  being  voluntary  as  to 
the  uses  declared  by  J.  C.  T.,  the  plaintiff  had  not  any  interest  in  the  moiety  of  the 
estates  in  question.    lb, 

GARNISHEE. 
See  Prohibition. 


GRANT. 
See  Landlord  and  Tenant. 

GROSS  NEGLIGENCE. 
See  Common  Carriers. 

HARBOR  RATES. 
See  Local  Act. 

HEREDITAMENT. 
See  Tax. 

HOUSEHOLD  NARRATIVE. 
See  Newspaper. 


ILLEGALITY. 

In  a  Contract'] 

Sec  Railway  Company. 


INDICTMENT. 
See  Perjury. 


Jurisdiction  of,'] 


INFERIOR  COURT. 
See  Pleading. 

INSOLVENT  ACT. 


Diseharffe  out  of  Custody — Revesting  of  Property  in  Insolvent.]  Declaration  aeainst 
the  defendant  as  maker  of  a  promissory  note,  payable  to  F.  tl.,  and  by  him  incbrsed 
to  the  plaintiff.    Plea,  that  afusr  the  making  of  the  note,  and  before  the  indorsement 
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to  the  plaiatiff,  tiie  said  F.  J.,  tiien  beiiur  a  priaoaer  for  debt  in  Lanoasler  Ca0(le 
Gaol,  duly  petitiooed  the  Court  for  the  Relief  of  Inaolyeat  Debtors  under  the  1  & 
2  Vict.  c.  110,  for  his  dischai^e  from  custody,  and  that  thereupon  an  order  was  made 
by  the  said  court  pursuant  to  the  said  statute  for  the  vesting  of  F.  J/s  estate  and  effects 
in  the  provisional  assignee,  by  virtue  of  which  order  and  the  said  statute  the  second 
promissory  note  and  all  right  of  action  in  respect  thereof  became  vested  in  the  said 

Srovisional  assignee,  &c.  replication,  that  bdbro  the  indonement,  the  said  F.  J.  was 
ischarged  from  custody  by  tne  detaining  creditor  in  the  plea  mentioned,  and  with 
his  consent,  and  without  an}r  adjudication  of  the  said  Court  tor  iJie  Relief  cf  Insolvent 
Debtors  having  been  made  in  uiat  behalf:  — 

Held,  upon  demurrer,  that  under  the  1  &  2  Vict  c.  110,  the  dischai^  out  of  custody 
of  an  insolvent  with  the  consent  of  his  detaining  creditor,  without  any  adjudicatioii 
in  that  behalf,  had  the  effect  of  putting  a  stop  to  the  operation  of  the  vestm^  order, 
and  of  devesting  the  insolvent's  estate  ont  of  t^  assignee,  and  revesting  it  in  the 
insolvent  himself,  and,  therefore,  that  the  reptieatioa  was  good-  Chrangt  ▼.  THekeUf 
481. 

INSOLVENCY. 

See  SrATora  FitocEEDmfi*   PBonsmoK 

INSPECTION  OF  DOCUMENXa 

1.  14  jr  15  Vict.  €,  99, «.  6^  Ca$U.']  Whero  inspeetioii  is  muted  under  the  14  k  15 
Vict.  c.  99,  s.  6,  of  docnmeata  in  die  custody  or  under  3ie  coBtzol  of  aa  opposite 
rarty,  the  costs  of  snch  inspection  must  be  paid  by  the  pajrtjy  seeking  it  tSM  v. 
PhUp,  591. 

2.  Lunacy — 8  jr  9  Viet.  e.  100.^  In  an  aetkm  against  the  lieensod  keeper  of  a  private 
Lunatic  AByium,  under  the  8  ft  9  Viet  c.  100,  by  a  penon  who  had  been  confined 

in  it  as  a  lunatic,  for  mismanagement  and  improper  treatment  of  him  while  a  patient 
there ;  the  court  on  application  by  the  phdntifi,  under  the  14  &  15  Vict  c.  99,  s.  6, 
directed  inspection  of  the  following  books,  required  by  the  first-mentioned  statute  to 
be  kept,  t.  e.  ''  The  Medical  Visitation  Book,"  ''  The  Case  Book,"  «<  The  Visitors' 
Book,^  and  ''Patients'  Book,"  (that  of  the  Book  of  Admissions  and  Book  of  Entries 
having  been  consented  to,)  together  with  the  Order  and  Medical  certificate  under 
which  the  plaintiff  was  admitt^  into  ^e  establishment  as  a  patient  The  inspection, 
however,  was  ordered  to  be  conducted  before  the  master,  who  should  seal  up,  nnin* 
spected,  all  parts  of  the  above-mentioned  books  not  relating  to  the  plaintin 's  case. 
Inspection  was  also  ^nted  of  certain  letters  to  the  defendant  from  the  commissioners 
in  lunacy  and  the  wife  of  the  plaintiff;  those  only  to  be  iaspeeted  wfaieh  g»Te  inibnua- 
tion  as  to  the  state  of  the  plaintiff  or  suggestaoos  as  to  the  mode  <^  treatment ;  the 
master  to  determine  which  of  those  produced  was  to  be  so  considered,    lb. 

3.  Affidavit — 14  jr  15  Vict.  c.  99,  s.  6.  In  an  action  against  a  director  of  a  joint-stock 
company  completely  registered,  to  receive  money  due  for  services  rendered  to  the 
company,  the  plaintiff  made  affidavit,  that  there  was,  as  hebelievedj  in  the  nossession 
of  the  company  and  of  its  directors,  a  book  or  books  containing  minutes  of  the  reso- 
lutions, orders,  and  proceedings  of  the  directors  <^  the  company  and  of  the  com- 
mittees thereof;  and  that  he  was  advised  that  it  might  be  necessary  that  the  said 
minutes  or  some  parts  thereof  should  be  adduced  on  the  trial  of  the  cause,  as  evi* 
dence  on  his  part ;  that  without  an  inspection  and  copy  thereof  he  could  not  safely 
proceed  to  trial ;  and  that  he  had  no  copy  thereof  in  his  possession  or  control,  or  any 
certain  information  as  to  the  contents :  — 

Heldy  that  this  affidavit  was  insttflicient  to  obtain  saa  iwpection  of  those  documents 
under  the  14  &  15  Vict  c.  99,  s.  6.    Pepper  v.  Chambers^  589. 

4.  Qucere,  whether  inspection  under  the  14  &  15  Vict  c.  99,  s.  6,  ought  to  be  granted 
of  documents  tending  solely  to  establish  the  case  of  the  party  against  whom  the  appli- 
cation is  made ;  and  should  not  be  confined  to  such  as  tend  to  establish  that  or  the 
applicant :  and  if  the  latter,  whether  it  should  be  confined  to  such  as  tend  to  estab- 
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liab  that  case  in  the  first  instance,  or  extends  to  such  as  it  is  intended  to  nse  in  repl  j 
to  a  case  which  the  applicant  knows  will  be  set  up  by  his  adyersaxy  ?    76. 

5.  14  Sf  15  Vict,  c,  99.1  Where  an  application  b  made  for  inspection  of  documents 
under  the  14  &  15  Vict  c.  99,  s.  6,  a  place  for  the  inspection  should  be  named. 
Rogers  y.  TumcTf  545. 

6.  Issue  need  not  be  joined  before  thet>rder  b  applied  for.    lb, 

INSURANCE. 

1.  Loss^  total  or  parM, —  Test-^ExpeMts  to  he  considered  in  ascertaining  \Dkeiker 
practicable  to  deliver  Cargo  at  Port  of  Discharge,"]  A  cargo  of  wheat  was  insured 
from  O.  to  L.  and  the  v^sel  was  dainaged  and  repaired,  and  vessel  and  caigo  were 
hypothecated  for  repairs,  l^  a  bottomry  bond,  and  afterwards  the  Teasel  was  wrecked 
and  towed  into  the  port  of  C.  by  salvors.  The  carso  was  damaged,  but  part  of  it 
could  have  been  dried  and  conveyed  in  a  merchantable  condition  to  L.  the  port  of 
dischajrve.  Proceedings  were  taken  in  the  Admiralty  Qourti  and  a  sum  was  awarded 
on  the  Bottomry  bond,  and  another  sum  for  salvage : — 

Heldf  that  in  determining  whether  it  was  **  practicable  "  to  send  the  whole  or  part  of 
the  cargo  to  its  place  of  destination  in  a  marketable  state,  the  jury  ought  to  have 
ascertained  the  costs  of  unshipping,  dmng,  warehousing,  and  traiushipping  the  cam 
into  a  new  bottom,  the  cost  of  (he  difference  of  transit  to  the  port  of  diacbai^  if  it 

.  could  be  only  effected  at  a  higher  than  the  original  rate  of  freight,  and  the  amount 
of  the  salvage  in  proportion  to  the  value  of  the  cargo  saved ;  that  the  loss  would  have 
been  total  if  the  aggregate  of  those  items  had  exceeded  the  value  of  the  cargo  at  L., 
but  if  .th^  aggregate  would  not  have  exceeded  the  value  of  the  cargo  or  the  part 
saved,  then  tt^  loss  would  have  been  only  partial    Rosetto  v.  Gwmeg^  461. 

S.  Damages,]  Hddf  also,  that  the  sum  pidd  to  the  parties  entitied  under  the  bottomir 
bond,  and  their  coBts  in  the  Admiralty  Court,  could  not  be  taken  into  acooont    lo. 

See  BEom,  Right  to. 

INSTALMENTS. 
See  Caixs. 


INTEREST. 
Pagment  of^  under  Statute  of  Limitatioru,'] 

See  Limitation. 

ISSUABLE  PLEA 
See  Pleadino. 

INTERPLEADER. 
See  Maivpahub. 

JOINT-STOCK  COMPANY. 

1.  Winding-Mp  Act  11  fi-  12  Vict,  c,  46,  s$.  60,  £2^Pleadinp,']  An  action  bitMight 
agiunst  a  contributory  of  a  jdnt-stock  company,  is  not  an  action  against  the  company, 
or  a  person  authorized  to  be  sued  as  nominal  defendant,  under  the  50th  section  of  the 
Winding-up  Act,  (11  &  12  Vict  c.  45,)  and,  therefore,  need  not  be  brought  against  the 
official  manager  appointed  under  the  act    Beardshaw  v.  Lord  Londes&rough,  496. 
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S.  Action  againit  Contributory  —  Action  against  Official  Manager^  An  action  against 
a  oontributorj  fallii  under  the  62d  section,  which  enables  the  official  manager,  by 
leave  of  the  master,  to  defend  such  action  in  his  official  name,  or  in  the  name  of  the 
original  defendant    lb. 

Sec  Company. 


Motion  in  Arrest  of.'] 
For  want  of  a  Plea,'] 


JUDGMENT. 
See  Fbactzcx. 
See  Pbactice. 

-JUDGMENT,  ARREST  OF 
See  Malicious  Fbosbcutiok 


JURISDICTION. 
Of  Common  Pleas,] 

See  Common  Fleas.    Pbohibitiok.    Rbcoonizakcs. 

JUSTIFICATION. 
See  Trespass. 

LAND. 
See  Tax. 

LAND  TAX. 
See  Tax. 


LANDLORD  AND  TENANT. 

Lease  —  Grant  — ^  Reservation  —  Parol  Leave  and  License  —  Evidence.]  The  follow* 
ii^  stipulation  in  a  lease  not  under  seal,  "  All  the  hedges,  trees,  thorn-bushes,  fences, 
with  the  lop  and  top,  are  reserved  to  the  landlord,"  is  evidence  for  the  landlord  under 
a  plea  of  leave  and  Hcense  in  an  action  against  him  by  his  tenant  for  entering  the 
close  and  drawing  the  trees,  when  cut  down,  over  the  close.    Hewitt  v.  Ishanif  595. 


LEAVE. 
See  Landlord  and  Tenant. 

LICENSE. 
See  Landlord  and  Tenant. 

LIFE  ASSURANCE. 
See  Begin,  Rioht  to. 
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LIMITATIONS,  STATUTE  OR 

« 

Payment  of  IrUeresL"]  PaTment  of  interest  on  a  prcnnissory  note  pajaUe  on  demand, 
is  a  sufficient  acknowledgment  to  bar  the  Statute  of  Limitations,  although  no  pre- 
vious demand  has  been  made,    Bradfield  y.  Tupper,  541. 

See  Debt. 


LOCAL  ACT,  CONSTRUCTION  OF. 

Harbor  Rates  —  "  Package  and  Parcel,"  meanina  o/.]  A  local  act  of  Parliament  em- 
powered certain  harbor  commissioners  to  levy  hy  way  of  rates  for  every  ton^  or  leas 
quantity  than  a  ton,  and  for  eyeryjfacka&e  and  parcel  of  goods,  wares,  merchandise, 
&c.,  exported  over  the  bar  of  the.  nvers  B.  and  L.,  a  sum  not  exceeding  Id.  for  eveiy 
ton,  or  less  quantity  than  a  ton,  and  for  every  package  and  parcel  of  goods,  waresi 
&c.,  so  exported.  The  trade  of  the  port  of  L.  consisted  or  the  exportation  of  tin 
plates,  which  were  packed  in  wooden  cases  or  boxes  for  shipment,  and  usually  and 
on  the  occasion  in  question  the  boxes  exported  fonned  part  of,  and  composed  one 
entire  quantitjr  or  snipment  in  one  vessel  (and  generally  under  one  bill  of  ladang)  to 
the  same  cona^ee,  and  at  a  uniform  rate  of  freight  on  all  the  tin  plates  so  shipped, 
such  freight  being  paid  on  the  quantity  of  tons  weight :  — 

Held,  {hat  the  commissioners  were  entitled  to  charge  Id.  per  box  for  each  box  of  tin 
plates,  and  were  not  bound  to  charge  Id,  per  ton  weight    Jones  v.  PkUlipB,  542. 

LORD  MAYOR'S  COURT. 
See  Pboiobitiok. 


LOSS. 
Totalf  or  Partial^ 

See  iHBVBijrdB. 


LOST  PROPERTY. 

1 .  Rights  of  Finder,"]  The  place  in  which  a  lost  artide  is  found  does  not  constitute  anv 
exception  to  the  general  rule  of  law,  that  the  finder  is  entitled  to  it  as  against  aU 
persons  except  the  owner.    Bridges  t.  Hawkesworih,  424. 

2.  The  plaintiff,  having  picked  up  from  the  floor  of  the  shop  of  the  defendant  a  parcel 
containing  bank-notes,  naaded  uiem  over  to  the  defendant  to  keep  till  the  owner  should 
claim  them.  They  were  advertised  by  the  defendant,  but  no  one  appearing  to  claim 
them,  and  three  years  having  elapsed,  the  plsdn tiff  requested  the  defendant  to  return 
them,  tendering  the  costs  of  the  advertisements,  and  offering  an  indemnity.  Upon 
the  defendant's  refusal,  an  action  was  brought  in  i}i%  county  court,  and  judgment 
given  for  the  defendant :  — 

Held,  on  appeal,  reversing  the  judgnient  below,  that  the  plaintiff  was  enticed  to  the 
notes  as  against  the  defondant    ih, 

LUNACY. 
See  IxsFECTioN  or  Doctthektb. 

LUNATIC  PAUPER. 
See  Paufbb. 
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MAINTENANCE. 
See  Pacpeb. 

MALICIOUS  PROSECUTION. 

1.  Action  for  maUciotuly  hinging  Action  in  Name  oflnsotvent.']  No  action  lies  for  com- 
mencing and  pnwecutmg  an  action  maliciously  and  without  reasonable  or  probable 
cause  in  the  name  of  a  third  party,  without  an  allegation  showing  that  legal  damage 
has  been  sustained.     CoUerell  y.  Jones,  475, 

2.  Per  TVzLUAH8,  J.    "With  such  allegation,  the  action  lies.    lb. 

S.  DeclaraHonJ]  The  declaration,  after  stating  that  the  defendant,  in  the  name  of  a 
third  party,  whom  he  knew  to  be  insolvent  maliciously  and  without  reasonable  or 
probable  cause,  commenced  and  prosecuted  an  action  against  the  plaintiff,  in  which 
the  then  plaintiff  was  nonsuited, proceeded  as  follows:  ^^ and  it  was  considered  by 
the  said  court  that  the  said  L.  H.  O.  should  take  nothiiu^y  his  said  writ,  but  that  he 
and  his  pledges  to  prosecute  should  be  in  mercy,  &c.  Whereupon  and  whereby  the 
said  suit  was  wholly  determined.  By  means  of  which  premises  the  plaintiff  was  put 
to  costs  in  defending  the  action,  which  costs  he  was  unable  to  obtam  from  the  said 
L.  H.  O.,  who  was  and  is  unable  to  pay  the  same ;  and  was  otherwise  yexed  and 
injured,"  &c. :  — 

Held,  insufficient  in  arrest  of  judgment  (the  p>laintiff 's  counsel  admitting  that  the  non- 
patent of  extra  costs  would  not  be  the  subject  of  legal  damage  so  as  to  maintain  the 
action,)  inasmuch  as  it  was  consistent  with  the  declaration  that  no  ordinary  costs  were 
awarded  to  the  plaintiff  on  the  nonsuit^  owing  to  his  own  neglect  to  apply  for  them, 
and  that  this  was  the  only  reason  of  his'fiuling  to  obtain  them.    Ih, 

MANDAMUS. 

County  Court — Interpleader  Summons — Notice  and  Particulars  of  Claim.'J  The 
goods  on  G.'s  premises  haying  been  seized  in  execution  on  a  judsment  against  him 
m  a  county  court,  H.  put  in  the  following  claim  in  respect  of  l£em: — I  giye  you 
notice,  that  by  a  certain  indenture,  dated,  &c.,  between  u.  of  the  one  part  and  me 
of  the  other  part,  reciting,  &c.,  G.  did  grant^  conyey,  and  assign  unto  me  all  the 
household  goods,  ^miture,  personal  estate,  and  effects  whatsoeyer  of  him  the  said  6. 
then  or  at  any  time  thereaifter  during  the  continuance  of  the  said  security  about  his 
house,  brewery,  and  premises,  &c.  I  do  hereby  claim  all  and  singular  the  goods  and 
chattels  mentioned  and  intended  to  be  assigned  by  the  deed,  and  which  were  in  the 
possession  of  G.  upon  the  execution  of  the  said  deed,  and  which  said  goods  and  chat- 
tels, or  some  part  thereof,  haye  been  seized  and  taken  possession  of  by  you  by  yirtae 
of  a  certain  writ,  &c.  On  the  hearing  of  the  interpleaaer  summons,  the  county  court 
judge  held  that  the  notice  and  particulars  of  claim  were  insufficient  for  want  of  an 
myentory  specifying  which  of  the  goods  and  chattels  seized  b^  the  bailiff  wece  claimed 
by  H.,  and  consequently  refused  to  adjudicate  upon  the  claun. 

The  court  made  absolute  a  rule  for  a  mandamus  calling  upon  the  county  court  jjudge  to 
proceed  upon  the  interpleader  summons,  and  to  hear  and  detennlne  upon  the  cuum.. 
Uegina  y.  Staptflton,  S90. 

MABINE  INSURANCE. 
See  LrsuBANCs. 


MASTEB  AND  SERVANT. 
See  Railway  Compakt. 
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MEEXma  OF  CORPORATION. 
Notice  of.'] 

See  Calls. 


MESflSTERIAL  OFFICER. 
See  Trespass. 

mSFEASAKCE. 

See  Plbapxno. 

MONEY  HAD  AND  RECEIVED. 

1.  Duress  of  Goads  —  Receipt  by  Agent']  The  Bristol  and  Exeter  Railway  is  a  con- 
tinnation  of  the  Great  Western  Rsiilway,  but  worked  by  a  distinct  company,  and  the 
act  of  incorporation  requires  that  the  cnarges  for  carriage  of  goods,  &c.  shall  be  the 
nme  to  all  persons  under  similar  circumstances.  By  the  scale-bill  issaed  at  the  sta- 
tions on  botn  lines,  and  purporting  to  specify  the  rates  of  carriage  along  both  Unea, 
the  sum  of  2/.  6s,  Sd,  was  stated  as  the  price  for  the  carriage  of  goods  per  ton  from 
Paddington,  being  the  London  terminus  of  the  Great  Western  Radway,  to  Taunton, 
a  station  on  the  Bristol  and  Exeter  line.  This  chaige  included  the  cost  of  coUection 
and  of  the  delivery  of  the  goods  at  the  respective  p&ces.  To  the  bill  was  appended 
a  notice  that  persons  collecting  and  delivermg  their  own  goods  in  London  and  Taun- 
ton would  be  allowed  2s.  6(2.  and  Is.  respectively.  The  plaintiff,  who  so  collected 
and  delivered  goods  which  he  sent  by  the  railway  from  Paddington  to  Taunton, 
demanded  a  larger  allowance,  alleging  that  the  sum  of  9s,  Bd,  was  not  a  reasonable 
compensation  for  the  performance  of  these  duties,  and  upon  several  occasions  he 
paid  to  the  Bristol  and  Exeter  Railway  Company  at  Taunton,  the  full  amount  of  2/. 
6s.  3d.  per  ton,  less  the  allowance  aliove  specified,  for  the  carriage  of  goods  from 
Paddington  to  Taunton,  but  always  under  protest,  although  without  ever  tendering  a 
smaller  amount  He  then  brought  an  action  for  money  had  and  received  to  recover 
the  excess  which  he  had  paid  am>ve  what  would  have  been  payable  at  an  increased 
allowance.  The  jury  found  that  the  allowance  of  2s.  6d.  and  1^.  was  too  litde,  and 
returned  a  verdict  for  the  amount  so  paid  in  excess :  — 

Heldf  first,  that  the  action  fi^r  money  had  and  received  was  nuuntainable.  Porter  v. 
Bristol  and  Exeter  Railway  Co.  528. 

2.  Secon^,  that  the  whole  sum  so  paid  in  excess  was  recoverable  from  the  Bristol  and 
Exeter  Railway  Company,  although  they  received  a  portion  of  it  as  agents  only  for 
the  Great  Western  Railway  Company.    lb, 

MORTGAGOR, 

Right  to  Rent.] 

See  Pleading. 
Right  to  Vote.] 

See  Electiok. 


NEGLIGENCE. 
See  CoioKMr  Cabriebs. 

NEW  ASSIGNMENT. 
See  CoKMON  Cabbisbs. 
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STEWSFAFEB  STAMP  AOT. 

Newspaper^  Definition  of^  and  LiahUUy  to  Stamp  Duty,"]  The  defendants  were  the 
publlshen  era  piper  containing, amongst  other  things,  public  news,  intelligence,  and 
occurrences  called  ^  The  Household  NarratiTe  of  Uurrent  Events."  It  was  printed 
for  the  purpose  of  being  dispersed  and  made  public  bj  sale  in  the  ordinarj  way,  and 
was  published  periodic£uly,  at  intervals  exceeding  twen^-six  days  between  the  pub* 
lication  of  each  number ;  it  did  not  exceed  two  sheets  or  the  dimennons  specified  in 
the  schedule  A  to  the  6  &  7  Will.  4,  c.  76,  and  was  published  for  sale  for  a  less  sum 
than  6</. :  — 

Heldyper  Pollock,  C.  B.,  Platt,  B.,  and  Martin,  B.,  on  an  information*  against  the 
defendants  for  penalties  and  newspaper  duties,  under  the  6  &  7  WilL  4,  c.  76,  sche- 
dule A,  that  the  criterion  of  a  paper  being  a  newspaper  liable  to  stamp  duty  was  the 
period  of  its  publication ;  and  tnat  no  paper  was  to  be  deemed  a  newspaper  unless  it 
were  published  at  an  interval  of  or  less  man  twenty-six  days — Dissentiente  Pabks,  B., 
who  held,  that  the  paper  in  question  was  a  newspaper,  its  main  or  general  object 
beinff  to  give  to  the  public  infonnatbn  as  to  recent  events.  AUomt^Q^MTol  f* 
Braabunfj  550. 

NEW  TRIAL. 
Not  Granted  because  Wrong  Party  begun.'] 

See  Bsonfy  BiCffiT  to. 

1K>NSUIT. 

Plaintiff's  right  to  become.] 

See  CoxTVTT  Coubt. 
Costs  on.] 

See  Malicious  Fsosscutioit. 

NON  OBSTANTE  VEREDICTO. 
See  Abbitbatiok. 

NOT  GUILTY. 
By  StcUute — Evidenee  under.] 

See  County  Coubt. 

NOTICE. 

See  Calls. 

See  Mandamus.    Pibadino. 

OFFICER. 
See  Tbespabs. 

OFFICIAL  MANAGER. 


When  necessary.] 


UabUity  m  Trespass.] 


Of  a  Joint-Stock  Company.] 

See  Joint-Stock  Company. 


ONUS  FROBANDL 
See  BuBDKN  of  Fboov.    Riqht  to  Bboin. 
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O&DER  OF  MAINTENANCE. 
See  Faupeb. 


ORDER. 

On  Judgment  Summons.^ 

See  CotJWTT  Court. 


OUTLAWRY. 

See  PUBADIKG. 


Meaning  of,'} 


Meaning  of.} 


PACKAGE. 
See  Local  Aot 

PAPER. 
See  Newspafkb. 

PARCEL. 
See  Local  Act. 

PARLTAMENT. 

See  Election. 

PARTIES. 
See  CoMMOK  Carrieb. 

PART  PAYMENT. 
See  LuuTATioNS. 

PAUPER. 

1.  Renu>v(d'^CkUd  of  Irish  Parents  having  Birth  SetOement-^S  {r  ^-Vict.  c.  117,  5.  2.] 
The  panper  was  remoyed  by  an  order  from  B  to  the  place  of  her  birth  settlement  in 
England.  She  was  die  daughter  of  Irish  parents,  neither  of  whom  had  ever  gained 
any  settlement  in  England.  Her  &ther  had  lived  for  thirtj-foor  years  in  the  parish 
of  A,  and  the  pauper  had  resided  with  him  as  a  member  of  his  fiunily  until  about 
four  ^ears  before  the  order,  when  she  left  his  house  without  his  consent,  and  went  to 
lire  m  parish  B,  with  a  man,  by  whom  she  had  some  children,  as  his  wife,  and  she 
continued  to  reside  there  with  him  until  his  death,  when  she  was  reliered  by  that 
parish,  being,  at  the  time  of  her  remoYal,  under  twenty-one  years  of' age :  — 

Held,  that  she  was  properly  removed  t»  the  place  of  her  birth  settlement,  her  &ther 
not  being,  under  the  circumstances,  removaole  with  his  femUj  to  Ireland,  under  8  & 
9  Yict  c.  117,  s.  2.    Regina  t.  St.  Giles,  885. 

2.  Order  of  Maintenance  —  Ground  of  Appeal}  It  cannot  be  made  a  valid  ground  of 
appeal  against  an  order  for  the  maintenance  of  a  lunadc  pauper  under  the  8  &  9 
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Vict  c.  126,  that  the  order  adjudicating  the  place  of  the  pauper's  settlement  was 
made  on  hearsay  evidence  only,  the  thim  section  of  the  11  &  12  Vict  c.  81,  which 
does  away  with  all  objections  to  the  depositions  taken  when  an  order  is  made,  apply- 
ing equally  to  orders  of  removal  and  orders  of  maintenance.  Regina  v.  St.  Peter  in 
Barton-on-Uwnberj  381. 

8.  Removability  of  Wife  and  Children  —  Maiden  Settlement."]  An  Irishman  who  had 
gained  no  settlement  in  England  had  resided  with  his  family  in  the  respondent  parish 
for  more  than  five  years  up  to  November,  1849,  when  he  deserted  them,  and  went  to 
America.  His  wife  and  children  continued  to  reside  in  the  respondent  parish  until 
December,  1849,  when  they  became  chai^geable,  and  were  removed  by  an  order  to 
the  appellant  parish,  where  the  wife  had  a  maiden  settlement :  -— 

Held,  first,  that  the  wife  and  children  were  removable  from  the  respondent  parish ;  and 
secondly,  that  thev  were  properly  removed  to  the  wife's  maiden  settlement  Regina 
V.  Overseers  of  Much  Iloole^  899. 

PAYMENT. 

Under  Statute  of  Limitations.'] 

See  Limitations. 


PEACE. 

Bands  to  Keep  Peace,] 

See  Abticles  of  Peaob. 

PERJURY. 

1.  Indictment — Atte^ion  of  Constitution  of  County  Court,]  An  indictment  for  per- 
jury alleged  that  in  the  W.  County  Court  of  Middlesex,  holden,  &c.,  before  J.  M., 
&c.,  then  and  there  being  the  judge  of  the  said  court,  a  certain  action  on  contract 

.  then  pending  in  the  said  court  between  A.  L.,  8(c.<,  and  R.  H.,  &c.,  came  on  to  be 
tried,  and  was  then  and  there  in  duQ  fonn  of  law  heard  and  tried  by  and  before  the 
said  J.  M.,  then  and  there  bein^  the  judge  of  the  siud  county  court,  as  aforesaid ; 
upon  which  said  hearing  and  trial  the  said  A.  L.,  &c.,  tendered  herself  as  a  witness 
on  her  own  behalf,  and  was  then  and  there,  &c.,  duly  sworn,  &c.,  before  the  8aid  J. 
M.,  then  and  there  being  judge  of  the  said  court,  as  aforesaid,  and  then  and  there 
having  sufiicient  and  competent  authority  to  administer  the  said  oath  to  the  said  A. 
L.  in  that  behalf:  -— 

Eeldj  that  the  indictment  sufficiently  showed  that  the  court  was  a  county  court  consd* 
tuted  under  the  statute  9  &  10  Vict  c.  95.    Lavey  v.  Regina,  401. 

2.  Cause  within  Jurisdiction  of  Court.]  Held,  also,  that  although  it  was  not  expressly 
alleged  that  the  action  pending  in  the  county  court,  on  the  trial  of  which  tne  oatn 
was  administered,  was  one  over  which  that' court  had  cognizance,  yet,  that  the  juris- 
diction of  the  court  over  the  action  sufficiently  appeared  from  the  allegation  that  the 
ac^n  was  pending  in  the  court  and  came  on  to  be  tried,  and  that  tiie  judge  had 
sufficient  and  competent  authority  to  administer  the  oath.    lb. 


PIPES. 
See  Tax. 

PLAINT. 

See  County  Court. 
VOL.  vir.  65 
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PLEADING. 

1.  Use  and  Oect^iHitUmJ]  Wbere  a  mortgage  bad  been  effected,  and  then  a  lease 
granted  b^  tbe  mortgagor  in  possesflon,  upon  wbicb  rent  bad  become  due,  but  before 
payment  the  mortgagee  had  given  notice  of  the  mortgage  to  the  tenant  in  posseanon, 
and  claimed  the  rent  in  arrear :  — 

ffeldf  upon  demurrer  to  the  plea,  in  an  action  for  use  and  occupation  brought  for  such 
rent  m  arrear  by  the  mortgagor  against  the  tenant  in  possearion,  that  an  averment  of 
such  notice  and  cLum  by  the  mortgagee,  without  an  accompanying  averment  of  a 
consequent  payment  by  the  defendtm^  was  no  sufficient  bar  to  the  plaintiff's  right 
of  action.     VViUon  v.  Dunn,  406. 

S.  Trespass  against  OfficerJ]  In  trespass  for  assault  and  false  iinprisonment,  the  defend- 
ant justified  under  an  oraer  made  by  the  judge  of  the  sheriff's  court  of  London  for 
committing  the  plaintiff  to  prison  for  non-paypent  of  an  amount  recovered  against 
him  in  that  court,  and  ordered  to  be  paid  oy  instalments.  The  plea  first  stated  the 
various  proceedings  in  the  cause  and  court  necessary  to  give  the  judge  jurisdictiooy 
except  tnat  it  did  not  alle^  that  the  plaintiff  had  been  8ummone<^  to  show  cause 
against  the  order  of  commitment  being  made,  but  it  stated  that  the  jjidge  duly  and 
according  to  the  form  of  the  statute  made  the  order  of  commitment.  The  replication 
averred  uiat  the  judge  did  not  order  the  plaintiff  to  be  committed  to  prison  in  the 
manner  and  form  as  alleged  in  the  plea: — 

Heldf  that  this  traverse  only  put  in  issue  the  &ct  of  the  order  of  commitment  being 
made,  and  not  its  validity ;  and  that  it  did  not  put  in  issue  the  question  whether  the 
plaintiff  had  been  duly  summoned.    Buchanan  v.  Kmning,  455. 

8.  Issuable  Plea.']  A  plea  is  not  issuable  which  has  been  already  decided  to  be  bad  by 
the  judgment  of  a  court    Beauclerk  ▼.  Hook,  838. 

4.  Outlawry — Absence  beyond  Seas  —  Notice  <yf  Proceedings.']  In  error  to  reverse 
outlawry,  the  error  assigned  being  that,  at  tine  time  of  issuing  the  exigi  facias,  the 
plaintiff  in  error  was  beyond  the  seas,  the  defendant  pleaded  that  the  plaintiff  left 
the  realm  before  the  awarding  of  the  exigi  facias,  and  voluntarily  remained  absent ; 
and  that  he  had  notice  that  he  was  about  to  be  demanded  at  the  county  courts,  and 
might  have  returned  before  they  were  holden  :— 

Held,  that  this  plea  was  not  issuable.    lb, 

5.  Action,  Notice  of, — Local  Act  of  Parliament]  A  declaration  stated  that  the  plain- 
tiffs in  the  court  of  record  at  Manchester  recovered  against  G.  a  debt  of  bOC,  and 
sued  out  a  Ji.  fa.  directed  to  the  defendant  as  the  officer  for  executing  the  process 
of  that  court ;  that  the  defendant  did  not  levy,  but  neglected  and  reibsM,  ana  after- 
wards fiilsely  returned  nuUa  bona.  The  second  plea  set  out  the  record  in  JouU  v.  G, 
which  stated  that  the  action  was  in  debt  for  goods  sold ;  that  the  plaintiffs  demanded 
50/.,  whereby  an  action  had  accrued  to  ^e  phuntiffs  to  demand  and  have  from  the 
defendant  the  said  sum  of  50/.,  and  that  it  was  considered  that  the  plaintiffs  should 
recover  their  said^  debt,  and  also  6/.  155.  8d.  as  damages  and  costs.  The  last  plea 
stated  that  no  notice  of  action  had  been  given  under  the  local  act  of  parliament 
establishing  the  said  court  of  record.  Demurrer.  Replication,  to  the  second  plea, 
that  the  debt  sought  to  be  recovered  was  50/.,  and  that  no  damages  were  sought  to  be 
recovered  or  were  recovered,  except  such  damages  as  were  necessaiy  for  enabling 
the  plaintiffs  to  recover  their  costs.    Demurrer. 

The  defendant  was  appointed  seijeant-at-mace,  under  the  local  act,  and  was  bound  by 
that  act  to  execute  civil  process,  and  it  was  enacted  that  in  all  actions  *'  for  any  thing 
done  in  pursuance  of  this  act"  notice  of  action  should  be  given  to  the  defendant 
Another  section  of  the  local  act  provided  that  the  said  court  of  record  should  **  have 
authority  to  try  actions  of  assumpsit,  covenant,  and  debt,"  &c.  and  ^  trespass  or  tro- 
ver," **  provided  the  sum  or  damages  sought  to  be  recovered  shall  not  exceed 
60/.": — 

Eeld,^Tst,  that  the  last  plea  was  good ;  that  the  defendant  was  entitled  to  notice  of 
action,  part  of  the  cause  of  action  bong  for  a  misfeasance  in  making  a  fiJse  return. 
JouU  V.  Taylor,  574. 
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6.  Qttcar€ — Whether  in  case  of  a  mere  nofi^feaaance  on  the  part  of  the  defendaal^ 
notice  of  action  would  have  been  necenaiy.    Ib» 

7.  "  Sum,"  Meaning  o/!]  Secondlvi  that  the  replication  was  good,  the  canse  of  actioa 
being  wi^in  the  jurisdiction  of  the  inferior  court  That  the  word  "  sum  "  in  the  aet 
of  parliament  meant  **  debt  ** ;  and  that  the  action  was  substantiallj  for  502.  debt  onljrf 
the  damages  being  merely  nominal  for  the  purpose  of  canying  costs.    lb. 

See  Arbitbatiok.  Common  Carrier.  Condition  Prbgbdent.  County 
Court.  Debt.  Joint-Stock  Cobifant.  Malicious  Prosecution.  Biobv 
TO  Begin.    Trespass. 

POOR  RATE. 

Commisnoners  under  Local  Act  —  Public  Purposes  —  Reservoir —  Quanium  of  Rate,^ 
Commissioners  had  constructed  a  reservoir  in  the  township  of  K.  across  an  existing 
stream  upon  land  purchased  by  them  under  a  local  act,  for  the  punpose  of  affording 
a  more  regular  supply  of  water  to  the  mills  upon  the  stream,  and  of  cleansing  the 
stream,  and  promoting  the  health  of  the  persons  residing  on  its  banks.  The  water 
flowed  from  the  reservoir  along  the  ancient  bed  of  the  stream,  and  the  result  obtained 
was  an  increased  reguJarity  in  the  motive  power  of  the  mills  whereby  they  were  euA* 
bled  to  continue  wo»ing  at  times  when  they  would  otherwise  be  stopped  None  of 
the  mills  benefited  by  the  supply  of  water  were  situate  in  K.,  but  in  other  townships 
lower  down  the  stream.  The  commiauoners  were  empowered  to  levy  rates  upon  toe 
mills,  to  be  applied  in  paying  interest  upon  the  money  borrowed  for  constructmg  the 
reservoir,  and  the  necessary  charges  of  its  maintenance,  and  the  forming  a  reserve 
fund  to  meet  any  extraordinary  contingencv,  or  for  paying  off  the  principaTborrowed. 
The  commissioners  were  rated  to  the  reliel  of  the  poor  of  K.  in  respect  of  the  reser- 
voir, at  a  sum  which  was  admitted  to  be  a  proper  assessment  on  the  occupiers  of  the 
reservoir,  if  the  works  constructed  and  carried  on  by  the  commissioners  had  been  a 
private  undertaking  of  'persons  who  had  increased  the  available  supply  of  water  ta 
the  miltowners  as  was  done  by  the  reservoir,  and  who  at  pleasure  could  allow  or 
refuse  the  null-owners  the  benent  of  such  increased  supply :  — 

Hdd^  first,  that  the  comnussnoners  were  liable  to  be  rated  in  K.  for  the  reservoir ;  and, 
secondly,  that  the  amount  of  the  assessment  was  correct    Regina  ▼.  KerUmere^  435* 


POOR. 
See  Pauper. 

PORTUGAL,  QUEEN  OP. 
See  Prohibition. 

t  POSTDATED  CHECK. 

See  Deceit. 

POWER. 

ExeetUion  of —  General  Devise^  M.  P.,  by  her  will,  devised  her  manor  of  E.  to  B.  C. 
for  ILfe,  with  remainder  to  F.  U.  (his  wife)  for  life,  and  from  and  after  the  decease  of 
the  survivor  to  all  and  every  the  children  of  the  said  B.  C.  and  F.  C.  for  such  estates 
and  interes^,  and  in  such  parts,  shares,  and  portions,  &c.  as  B.  C.  and  F.  C.  should 
iointly  appoint,  or  as  the  survivor  of  them  should  in  default  of  any  such  joint  appoint- 
ment, by  deed  or  will  appoint,  and  in  default  of  any  such  appointment  to  the  use  of 
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trustees  for  a  term  of  500  jears,  to  commence  from  the  decease  of  the  surriTor  of  B. 
C.  and  F.  C.  and  after  the  determination  of  the  said  term  of  600  years  to  the  plain- 
tiff (the  eldest  son  of  B.  C.  and  F.  C.)  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male.  The  trusts  of  the  term  of  500  years  were  declared  to  be  fi>r  raisng, 
if  required,  by  B.  C.  and  F.  C.  10,000/.  for  tlicir  use,  and  further  for  raising  portions 
of  1,000/.  apiece  for  the  younger  children  of  B.  C.  and  F.  C.  to  be  lyald  at  such  timea 
and  in  such  portions,  &c.  as  Uie  said  B.  C.  and  F.  C.  should  jointly  appoint,  and  in 
default  of  such  joint  appointment  as  the  survivor  of  them  should,  by  deed  or  will  exe- 
cuted in  the  presence  of  and  attested  by  three  witnesses,  apjK>int;  and  in  default  of 
any  such  appointment  the  said  portion  of  1,000/.  to  be  paid  to  sons  at  twenty-one, 
and  to  daugnters  at  twenty-one  or  marriage,  iif  such  times  of  payment  should  respect- 
ively happen  after  the  death  of  B.  C.  and  F.  C. ;  but  if  in  the  lifetime  of  either  of 
them  then  payment  to  be  made  Within  six  months  next  after  the  decease  oTthe  sur- 
vivor unless  the  said  B.  C.  and  F.  C.  or  the  survivor,  should  direct  the  same  to  be 
raised  in  his  or  her  lifetime,  in  which  case  the  term  of  600  years  was  to  commence 
from  the  time  of  such  direction. 

F.  C.  died,  leaving  B.  C.  rarviving,  and  without  having  joined  with  B.  C.  in  requiring 
the  trustees  of  the  term  of  600  years  to  raise  the  said  sum  of  10,000/.,  or  in  exer- 
einng  any  power  given  to  them  iointly  by  the  said  will  of  M.  P.  There  was  issne 
of  B.  C.  and  F.  C.  besides  the  eldest  son  (the  phuntiff,)  four  children,  all  of  whom 
attained  twentr-one.  After  the  death  of  F.  C.  one  of  the  daughters  married,  and  B. 
C.  by  a  deed  duly  executed,  exercised  the  power  under  the  wul  of  M.  P.  by  ^point- 
ing tiiat  her  portion  of  1,000/.  should  at  his  decease  be  ndsed  out  of  the  estates 
thereby  devised,  and  should  become  a  vested  interest  in  her  from  the  execution  of 
the  said  deed.  B.  C.  died  in  1821,  and  by  his  wiU,  attested  by  three  witnesses,  but 
which  contained  no  express  reference  to  the  power  in  the  wiU  of  M.  P.,  devised  aa 
follows :  —  **  I  give  to  each  of  my  younger  sons  such  a  sum  of  money  as  with  the  for- 
tunes which  they  are  entitled  to  under  the  settlement  made  on  my  marriage  with 
their  mother,  and  under  the  will  of  their  late  grandmother  M.  P.,  will  make  up 
8,000/.,"  and  (after  giving  legacies)  ^*  all  my  reiu  estate  over  which  I  have  any  dis- 
posing power,  1  give,  devise,  and  bequeathe  to  my  eldest  son  (the  plaintiff,)  his  heirs 
and  assigns."  At  the  date  of  his  said  will  B.  C.  was  tenant  for  life  of  certain  pro- 
perty (other  than  the  manor  of  E.)  under  settlements  executed  on  his  marriage,  and 
was  also  seized  in  fee-simple  of  other  estates  arljoining  thereto :  -^ 

Held,  that  the  will  of  B.  C.  was  not  an  execution  of  the  power  of  appointment  given  by 
the  will  of  M.  P.  as  to  the  portions  of  1,000/.,  and  that  consequently  the  term  of  500 
years  still  subsisted,  and  that  the  plaintiff  was  tenant  for  life  of  the  manor  of  £.  sub- 
ject to  that  term.     Cooke  v.  Cumffe,  416. 


PRACTICE. 

1.  Motion  in  Arrest  of  Judgment  —  Demurrers  undetermined  —  Rule  HtL  T.  2  Will.  4, 
c.  €5  —  Time  for  Moving,"]  Some  issues  of  fact  had  been  found  for  the  plaintiff,  and 
some  for  the  defendant  m  vacation.  Issues  in  law  still  remained  undetermined  at  the 
commencement  of  the  next  term. 

It  being  admitted  that  no  motion  in  arrest  of  judgment,  or  for  judgment  rton  obstante 
veredicto^  could  be  made  until  the  demurrers  were  determined :  — 

Semble,  that  no  such  motion  could  be  made  under  the  circumstances  after  the  first  four 
days  of  term,  except  by  consent    Harris  v.  The  Great  Northern  Railway  Co.  495. 

2.  Judgment  as  for  want  of  a  Plea  —  Bond  —  Railtcay  amalgamated.']  The  LjTin  and 
Ely  Rulway  Company  having  given  a  bond  were  afterwards  by  act  of  parliament 
amalgamated  with  certain  other  lines,  under  the  name  of  the  East  Anglian  Railway 
Company,  to  which  all  the  liabilities  of  the  Lynn  and  Ely  Railway  Company  were 
transferred.  To  an  action  against  the  East  Anglian  Railway  Company  upon  the 
bond,  the  defendants,  after  setting  out  the  deed  on  oyer  pleaded  t^  follows :  "  wliich 
being  read  and  heard,  the  defendants  say  that  the  said  writing  obligatory  is  not  their 
deeti" 


INDEX.  653 


Common  Law,  Adminltjr,  Ac. 


The  plaintiff  having  ngned  judgment  as  for  want  of  a  plea  the  coort  xefiised  a  rule  to 
•et  aside  the  judgment,  there  being  no  affidavit  of  merits.  Selby  ▼.  East  Anglian 
Railway  Co,  668. 

On  Appeals  from  Revising  Barrister's  Cbuff.] 

See  Buhdek  of  Proof.  County  Court.  Election.  LrspscTioir  of  Docu- 
ments. Onus  Probandi.  Prohibition.  Bight  to  Begin.  Servicb  of 
Writ.    Stating  Proceedings. 


PRINCIPAL  AND  AGENT. 
See  Money  Had  and  Beceiybd.    Railway  Company. 

PROHIBITION. 

1.  hiSoh>enaf — 6  jr  6  VieU  c,  116 — Protection  from  Process — DeUs  less  ihan  SOOi..— 
Jurisdiction.']  A  petitioned  the  county  court  for  protection  from  process  under  5  & 
6  Vict  c.  116,  as  a  trader  owins  debts  amountinj^  m  the  whole  to  less  than  BOOL  It 
maeared  that  he  had  previousTj  presented  a  sumlar  petition  and  obtained  a  final 
oraer  for  protection,  and  that  the  debts  specified  in  the  schedule  to  the  fonner  peti* 
tion  were  still  unpaid.  The  whole  amount  of  the  debts  stated  in  both  scheoulea 
exceeded  300/.  The  judge  decided  that  he  was  entitled  to  protection  as  a  trader 
owing  debts  amounting  in  the  whole  to  less  than  300/. :  — 

Held,  that  (assuming  the  decision  to  be  erroneous)  a  prohibition  could  not  be  granted 
as  this  was  a  question  which  the  judge  had  juiisdiction  to  detexmine.  Botoeny  in  xe^ 
802. 

2.  QucBTS — whether  the  decinon  was  erroneous.    lb, 

8.  Foreign  Sovereign — Immunity  from  Suit."^  No  English  court  has  jurisdiction  to 
entertain  an  action  against  a  foreign  sovereign  for  any  thing  done,  or  omitted  to  be 
done,  by  him  in  his  public  capacity  as  representative  of  the  nation  of  which  he  is  the 
head.    De  Haber  v.  Queen  of  Portugal,  840. 

4.  Lord  Mayor's  Court  ofLorulon — Foreign  Attachment.']  Where  the  Lord  Mayor^g 
Court  of  London  has  no  jurisdiction  over  the  person  of  a  defendant  against  whom  a 
plaint  has  been  entered  in  that  court,  the  awarding  process  of  foreign  attachment 
against  a  person  having  funds  in  his  hands  belon^ng  to  the  defendant  as  a  means  of 
compelling  an  appearance,  is  an  excess  of  junsdiction  for  which  prohibition  will 
lie.    lb. 

5.  Foreign  Attachment.'}  Where,  therefore,  a  pliunt  was  entered  in  the  Lord  Mayor's 
Court  against  the  Queen  of  Portugal  "  as  reigning  sovereign  and  supreme  head  of 
the  nation  of  Portueal,"  to  recover  a  debt  aSeeed  to  be  due  from  the  Portuguese 
government,  and  a  roreign  attachment  had  issued  accordinjg  to  the  custom  of  the  city 
of  London,  the  court  nu^e  absolute  a  rule  for  a  prohibition  to  restrain  proceedings 
in  the  action,  and  in  the  attachment    lb, 

6.  The  same  principle  was  applied  to  a  case  where  a  plaint  was  entered  in  the  Lord 
-  Mayor's  Court  against  the  Queen  of  Sp^,  not  expressly  as  reigning  soverei^  and 

head  of  the  Spanish  nation,  but  where  it  appeared  by  affidavit  that  the  plaintiff's 
sole  cause  of  action  arose  upon  a  Spanish  government  bond  purporting  to  have  been 
issued  under  a  decree  of  the  Cortes  sanctioned  by  the  Regent  of  Spain,  in  the  name 
of  the  Queen  then  a  minor.    lb. 

7.  J\me  of  Application."]  The  writ  of  prohibition  may  in  such  cases  be  granted  on  the 
application  of  the  Queen  (the  defen<uuit)  before  she  has  appeared  to  the  action  in 
the  Lord  Mayor^s  Court;  or  on  the  application  of  the  garnishee,  either  before  or 
after  he  has  pleaded  nil  hdbeL    lb. 
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8.  Necessity  of  a  Plea.]  Where  an  infoVior  court  has  no  jurisdiction  to  entertain  a 
suit^  it  is  not  necessary  to  entitle  a  party  to  a  prohibition  that  he  should  have  there 
pleaded  to  the  jurisdiction^  and  that  the  plea  should  have  been  overruled,    lb, 

9.  Application  of  Stranger.']  The  court  is  bound  to  grant  a  prohibition  where  a  court 
has  no  jurisdiction,  upon  the  application  of  a  stranger  as  well  as  of  a  party  to  the 
proceedings.    /6. 

10.  Foreign  Attachment.']  The  process  of  foreign  attachment  can  only  be  resorted  to 
where  the  cause  of  action  against  the  original  defendant  arises  within  the  jurisdiction 
of  the  court  from  which  the  attachment  issues.    lb. 

PROTECTION. 

See  Prohibitiox. 

PUBLIC  ACT. 
Sec  Railway  Company. 

RAILWAY  COMPANY. 

1.  Duties  of]  A  railway  company,  incorporated  by  act  of  parliamcnti  is  bofund  to 
apply  all  the  funds  of  the  company  for  the  purposes  directed  and  provided  for  by  the 
act,  and  for  no  other  purpose  whatsoever.  East  Anglian  Ilailtcags  Co.  v.  Eastern 
Counties  Raihcay  Co,  505. 

2.  Covenant  —  Powers  of  Company — Purposes  of  Act  —  Illegality  —  Notice — Public 
Act.]  A  railwa)r  company  was  incorporated  by  a  pubhc  act  of  parliament,  "  for  the 
purposes  of  making  and  maintaining "  a  particular  railway  and  other  works  by  the 
act  authorized,  "  and  for  other  purposes  therein  declared.**  They  were  emiwwered 
by  the  act  to  raise  money  for  making  and  maintaining  the  railway  and  other  works 
authorized  by  the  act,  and  the  money  so  raised  was  directed  to  be  expended  towards 
those  purposes,  and  otherwise  carrj'ing  the  act  into  execution ;  and  after  paying  these 
expenses,  the  profits  of  the  company  were  to  be  divided  among  the  propnetors.  The 
purposes  mentioned  in  the  act  were  confined  to  the  acts  to  be  done  upon  and  relating 
to  tne  railway  to  be  made  by  the  company.  The  defendants,  the  comijany  so  incorpo- 
rated, covenanted  with  the  plaintliTs,  another  railway  company,  to  take  a  lease  of  their 
railways,  and  to  pay  the  costs  of  soliciting  bills  then  pending  in  i>ar]iament,  by  which 
the  plaintifis  were  to  be  authorized  to  make  extensions  and  branches  of  th<^r  rail- 
ways. 

In  an  action  for  breach  of  covenant,  in  not  paying  the  costs  of  the  bills  in  parlia- 
ment:— 

Heldf  that  the  act  incorporating  the  defendants,  being  a  public  act,  must  be  presumed 
to  be  known  to  the  plaintiffs,  and  that  they  could  not  recover,  inasmuch  as  the  cove- 
nant entered  into  by  the  defendants  was  beyond  the. scope  of  their  authority  as  a  cor- 
poration, and  was,  therefore,  illegal  and  void,  however  beneficial  to  the  defendants* 
railways  the  objects  of  the  covenant,  if  carried  out,  might  be.    lb. 

8.  Liability  of  for  tortious  Acts  of  Servants.]  Trespass  for  fiilse  imprisonment.  The 
plaintiff  having  seen  an  advertisement  of  aii  excursion  train  from  Monk's  Ferry  to 
Bangor  and  hack,  inquired  of  the  clerk  at  the  Monk's  Ferry  station,  which  belonged 
to  the  defendants,  as  to  the  return  of  the  train,  and  was  informed  that  he  could  return 
that  day  by  the  half-past  7  train.  TTie  plaintiff  then  took  a  ticket,  proceeded  to 
Bangor,  and  returning  thence  by  train  at  the  time  appointed  arrivea  at  Chester, 
where  the  train  stopped.  The  Chester  station  was  used  by  the  defendants  and  by 
other  railway  companies.    A  railway  servant,  who  had  chaise  of  the  train,  took  the 

Slaintiff 's  ticket,  and  informing  him  that  he  ought  not  to  have  gone  by  that  train, 
^  emanded  2s.  Qd.  more.  Payment  being  refused,  the  railway  servant  and  the  super- 
intendent took  the  plaintiff  into  custody.    The  plaintiff's  attorney  having  written  to 
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the  secretaiT  of  the  defendant's  companyf  asking  for  compensation,  received  an  an- 
swer from  the  secretary,  requesting  tnat  he  might  be  furnished  witli  the  date  of  the 
transaction  and  promising  to  make  inquiries.  The  secretary  also  stated  verbally  that 
it  was  an  awkward  business,  that  the  olame  would  fall  upon  the  station  clerk  at  the 
Mdnk'^  Ferry  station,  who  gave  the  plaintiif  the  false  information,  and  he  also  offered 
to  return  the  28.  Bd. 

4.  Qucere — Whether  there  was  evidence  for  the  jury  of  the  railway  servant,  who  made 
the  arrest,  being  a  servant  of  the  defendants.  lloe  v.  The  Birkenhead^  Lancashire^ 
(fc.  Railway  Co,  545. 

5.  Ratification,']  But,  held  that,  at  all  events,  there  being  no  proof  of  the  defendants 
having  the  power  of  arresting  the  plaintiff,  there  was  no  evidence  of  their  having 
expressly  or  impliedly  authorized  or  ratified  the  arrest  made  by  the  railway  servant, 
and,  therefore,  that  they  were  not  liable  for  his  tortious  act.    lb, 

RATIFICATION. 
See  Railway  Company. 


REAL  ESTATE. 

See  Fraudulent  Conveyance. 

* 

RECOGNIZANCES. 

14  j*  15  Vict.  c.  100,  s.  19  —  Shorthand  Writer.]  A  judge  of  this  court  sitting  at  Nisi 
Prius,  acting  under  the  provisions  of  the  14  &  15  Vict.  c.  100,  s.  19,  compelled  the 
defendant  in  a  cause  to  enter  into  recognizances  to  appear  and  take  his  trial  for  per- 
jury at'  the  next  session  of  the  Central  Criminal  Court,  and  bound  the  plaintiff  in 
recognizances  to  prosecute :  — 

Heldy  that  the  Court  of  Exchequer  had  no  power  either  to  enlarge  those  reco^izances 
to  a  subsequent  session  of  the  Central  Criminal  Court,  or  to  compel  a  shorthand 
writer,  who  was  neither  an  officer  nor  attorney  of  the  court,  to  furnish  the  plaintiff 
with  a  copy  of  his  notes  of  the  evidence  given  by  the  defendant  Ilorridge  v. 
Hawkins,  582. 

REGISTRATION. 

*  See  Company. 

RELEASE. 
See  Debt. 

REMOVAL. 
See  Pauper. 

REPLICATION. 
See  Insolvent  Act. 

RESERVATION. 
See  Landlord  and  Tenant 
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BEVISING  BARBISTEK'S  COUBT. 
Apptal  fromJl 

See  CouBT  of  Common  Fleas. 


BIGHT  TO  BEGIN. 
See  BsGiir. 

BULB  HiL  T.  2  Will  4,  c.  i5. 
See  Practice. 


SEBVANT. 
Hay  moantain  Aethn  against  CarrierJ] 

See  Common  Carbisb. 

SEBYICE  OF  WBIT. 

1 .  Corporation — Persons  sued  in  a  collective  Capacity — Commissioners  of  AdndraUy — 
1  jr  2  Geo,  4,  c.  93,  «.  9.]  By  1  &  2  Gea  4,  c.  93,  s.  9,  '*  the  principal  officers  and 
commiflsioners  of  the  navy "  for  the  time  being  empowered  to  bring  and  maintain 
any  action  of  ejectment  or  other  proceeding  for  recovering  possession  of  lands,  &c. 
vested  in  them,  and  to  bring,  maintain,  or  defend  any  other  action  in  respect  c£  the 
said  lands,  &c.,  and  it  was  enacted  that  in  every  such  action  they  should  be  called  by 
the  above  name,  without  naminj^  any  of  them.  By  subsequent  acts,  the  powers,  &c. 
of  the  above  body  were  vested  m  the  defendants. 

A  writ  in  an  action  of  debt  against  the  defendants  by  their  collective  name  was  served 
upon  A.  M.  one  of  their  number.  It  required  the  defendants  to  enter  an  appearance 
in  an  action  of  debt,  and  stated  that,  in  default,  an  appearance  would  be  entered  for 
them.  Upon  a  motion  to  set  aside  this  writ  and  the  service  thereof  for  irregularity, 
the  affidavits  stated  that  the  action  was  brought  for  half-pay,  which  was  not  a  cause 
of  action  for  which  an  action  for  debt  could  be  maintainea  against  the  defendants  by 
their  collective  name :  — • 

Held^  first,  that  the  court  could  not  upon  this  motion  look  at  the  affidavits  as  to  ^e 
cjiuse  of  action,  and  that  inasmuch  as  the  1  &  2  Greo.  4,  c.  93,  s.  9,  authorizecT  some 
actions  of  debt  to  be  maintained  a^nst  the  defendants  by  their  collective  name, 
there  was  no  g^und  for  setting  aside  the  process  as  irregular.  WHUams  v.  The 
Commissioners^  ^c,  449. 

2.  Secondly,  {per  Maule,  J.)  that  the  proper  method  of  effecting  complete  serviee 
upon  the  commissioners  is  by  serving  each  of  them.    /& 

8.  Semhle — that  the  court  will  never,  upon  motion  to  set  aside  process  for  irregularity, 
decide  that  the  plaintiff  has  no  cause  of  action,  and  thereby  deprive  him  of  his  appeal, 
however  clear  the  matter  may  appear  on  the  affidavits.    /& 

SETTING  ASIDE  FBOCESS. 
See  Sebyice. 


SETTLEMENT. 
See  Pauper. 
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SHORTHAND  WRITER. 
8cc  Recognizance. 

SIGNATURE. 
Appeal  from  Revising  Barrister*^  Court  must  have  his  Signature.^ 

See  Burton  y.  Brooks,  483. 

SPAIN,  QUEEN  OP. 
See  Prohibition. 

SPECIFIC  PERFORMANCE. 

See   COFYBIOHT. 

STAMP-DUTY. 
See  Newspaper. 

STATUTES,  CITED,  EXPLAINED,  &c. 

8  Hen.  6,  c.  7 485 

ISEliz.  c.  6 860 

27  Eliz.  c.  4 360 

22  Gea  3,  c.  41,  0. 1 489 

1  &    2  Geo.  4,  c.  93,  8.  9 449 

1  Will  4,  c.  68        . 443 

2  Will  4,  c.  45,  8.  27 ' 492 

8  &    4  Will.  4,  c.  42,  Statute  of  Limitations 318 

6  &    7  Will.  4,  c.  76 550 

1  &    2  Vict  c.  110  .    • 431 

6  &    6  Vict.  c.  116 392 

6  Vict  c.  18,  s.  42 483 

6  &    7  Vict  c.  18,  88.  38,  40 517 

6  &    7  Vict  c.  18,  8.  74 485 

7  &    8  Vict  c.  110,  8.  23  474 

7  &    8  Vict  c.  16,  88.  71,  138 585 

8  &    9  Vict  c.  100 591 

8  &    9  Vict  c.  126 ,        .       381 

8&    9  Vict  c.  117,  8.2 885 

9  &  10  Vict  c.  66 399 

9  &  10  Vict  c.  95,  8.  102 469 

9  &  10  Vict  c.  95,  8.  128 510 

11  &  12  Vict  c.  31 381 

11  &  12  Vict  c.  Ill 399 

11  &  12  Vict  c.  45,  88.  50,  62 496 

13  &  14  Vict  c.  61,  8.  19 469 

13  &  14  Vict  c.  61,  8.  13 510 

14  &  15  Vict  c.  99,  8.  6 591 

14  &  15  Vict  c.  99  8.  6  .        . 589 

14  &  15  Vict  c.  99,  8.  6 545 

14  &  15  Vict  c.  100,  8.  19 682 
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STATING  PROCEEDINGS. 

Action  —  Reference  to  Arbitration  —  Insolvency.']  The  conrt  wiQ  not  stay  an  action 
by  the  provisional  assig^nees  of  an  insolvent  debtor  of  the  insolvent,  on  the  sronnd 
that  by  an  order  of  nisipriuSj  made  in  an  action  between  the  insolvent  himself  and 
the  same  debtor  for  the  same  cause  of  action,  all  matters  in  difference  in  the  cause 
were  referred  to  an  arbitrator,  before  whom  the  matters  so  referred  are  still  pend* 
ing.    Sturgia  y.Lord  Curzon,  599. 

STOCK. 
See  Debt. 

SUBAHSSION. 
See  Arbitbatiok. 

SUM. 
Meaning  of,'} 

See  FtBADiKO. 

SUPERIOR  COURT. 
Jurisdiction,'] 

See  County  Coubt. 

TAX. 

Wateneorks  Company — lAaliUty  in  respect  of  Pipes.]  A  water  company  which  bat 
laid  pipes  in  aland  tax  division  under  a  statutory  power  in  that  behiuf,  bnt  which  ia 
the  owner  of  no  land  within  the  division,  is  not  assessable  there  to  the  land  tax ;  tlie 
right  in  question  being  in  the  natare  of  an  eaaementi  and  not  ^^land"  or  ^'  hereditft- 
ment"    Chelsea  WaUrworks  Co,  ▼.  BowUy^  376. 

TENANT  FOR  LIFE. 
See  FowsB. 


THREATS. 
See  Abtzcles  of  Pbacs. 

TTOE-WAITER. 

See  Election. 


TITLE. 
Warranty  of] 

See  Wabbantt. 


TRESPASS. 

1.  Justification  under  TVrit  of  Ft  Fa,  — Admission  of  "Warrant  in  Pleadinas.]    In  tret- 
pass  for  breaking  and  entering  the  pkuntifi^'s  house  and  taking  his  gooos,  defendant 
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pleaded  a  juitificatioo  under  a  ^-/o-  ond  wairttnt  of  executioD  afnaiiut  tbe  good*  cf 
one  G.  H.,  which  warrant  was  delivered  to  the  defendaut,  a  bailiff,  to  bo  execnted, 
and  that  under  the  authoritj'  of  the  ume  tbe  defendant  entered,  &c.  The  plaintiff 
replied  de  injuria,  admitting  the  writ,  the  making  of  the  warnnt,  and  the  delireij 
thereof  to  the  bailiff;  — 
Btld,  that  the  existence  of  a  warrant  was  admitted  by  the  replication,  and  that  tbe 
defendant  was  not  bound  to  prove  it.    Hemitl  v.  Macquire,  671. 

5.  Offictr  of  Line^  The  clerk  of  a  countj  conrt  i^  a  mere  miniBlerial  officer,  acting 
ondcr  section  102  of  the  9  and  10  Vict  c.  95,  and  is  not  liable  in  treipB»  for  impri- 
■onment  ondor  a  wanast  reciting  a  bad  order.    Dcks  \.  Ryleg,  469, 

6.  Emdenet.']  In  tretpaas  against  a  clerk  of  conoty  court,  be  may  un<Ier  the  plea  «f 
"  not  guilt}'  by  statnte  "  ^ve  special  matter  in  evidence.    1  b. 

8e«  Landlord  axd  Tevast.    Fleadimo.    Bailwat  Ck>ifrAiTT. 

TROVES. 
8ee  liOflT  Pbopertt. 

USE  AND  OCCUPATION. 
See  TLEAinsa 

VSES. 
See  Fbausclskt  Cohtktakcb. 

TESTING  ORDEB. 
See  ImoLTmrr  Act. 

TOLUNTAET  CONVETAKCE. 
See  Frauddlziti  Contktancb. 

VOTES. 
See  Election. 

WASKAMT. 
See  Tbebpash. 

WAKRANTY. 

tyTfcfe.]  The  defendant  having  been  applied  to  by  tbe  plaintiff  ferpemusnon  to 
publish  a  woik,  wrote  to  him  as  follows :  "  Xou  formerly  made  me  an  oner  of  60L  for 
the  exchuive  right  of  publishing  for  ten  years,  Captain  M.'a  work, '  Monsienr  Violet,' 
irbich  offer  I  accepted  and  wrote  to  you  to  that  effect  I  possess  but  few  c£  the 
eopvruhts  of  ^e  earlier  portions  of  Captain  M.'s  works,  and  utey  are  many  of  tbein 
puuisGed  in  a  cheap  edition.  I  will  let  you  know  in  a  few  days  those 
that  belong  (o  me,  that  I  feel  disposed  to  offer  to  you.  In  the  mean  & 
fjlad  to  know  if  yon  receired  my  last  letter,  accepting  yonr  offer  for  '  i 


.^ 
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